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The appel | ant \ becane a tenant under Amar Singh the
grant-father of the present respondents wth respect to
prem ses situate in E-222, of Kailash on 29.6.1979. For the
sake of convenience, the parties will be referred to as
tenant and landlord herein. A joint applicationwas filed
before the Additional Rent Controller (for short ARC),
Del hi under Section 21 of the Delhi Rent Control Act, 1958
hereinafter referred to as the Act for permission to let the
premses for alimted period of two years. The sanme was
granted on 3.7.1979. On 29.6.1981 another joint application
under Section 21 was filed for permission to ‘create a
limted tenancy for two years. On  30.6.1981 statenents of
l andl ord and tenant were recorded by the A R-C.. Permi ssion
was granted for a period of three years. On the expiry of
that period the tenant did not vacate the prem ses and the
landlord filed an application for execution. Notice was
issued to the tenant returnable on 25.1.85. As he was not
served, fresh notice was ordered for 19.4.85. On that day,
the tenant did not appear though served on 24.3.85. The
court directed issue of warrant but in the afternoon, the
tenant appeared before court and filed his objections. An
application was also noved for cancellation of warrant of
possession. By order dated 29.4.85 the A R C recorded that
there was no justification for issuance of ex-parte stay to
stop the execution of warrant of possession and ordered
notice of the application to the counsel for the |andl ord.
The warrant could not be executed and when the matter cane
up before court on 31.5.85 the Ilandlord was given tinme to
file reply to the objections filed by the tenant till
2.8.85. On the latter date, the Ilandlord filed his reply,
and the appellant was given time to file re-joinder till
6.9.1985. No re-joinder was filed on 5.9.1985 and the case
was fixed for hearing argunents on the objections and posted
to 11.10.1985. On that date, the tenant filed replication
and served a copy thereof on the landlord s counsel
Argunments were heard and the natter was posted for orders to
18.10.1985. The A R C. passed an order on 18.10.1985 that
the objections filed by the tenant could not be dism ssed
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wi t hout recording the evidence and granted permission to the
tenant to |ead evidence in support of the objection. The
landl ord was permitted to repudiate the evidence | ed by the

tenant. The dis-possession of the tenant was stayed till the
deci sion on the objections.
2. In the objections filed by the tenant it was contended

that the grant of perm ssion under Section 21 of the Act on
30.6.1981 was wholly vitiated by fraud and m srepresention
and it was contrary to the provisions of Section 21 of the
Act. It was alleged that the Landlord had misled and
m srepresented the relevant facts at the time of grant of
perm ssion that his famly will shift fromAnritsar where he
was residing but his famly was never living at Amitsar and
the premises in question were not required by the landlord
for his residence after the expiry of three years as all eged
by him It was also stated that the landlord owned a
property bearing nunber E-3, East of Kailash, where he and
his famly wereliving throughout. It was further stated
that the tenant ~was in occupation of premses since
29.6.1979 and had continued  and renmained in possession of
the premses -in question ~and he had never vacated the same
since that date. It was alleged that the landlord wanted to
enhance the rent to Rs.3000/- per rmensem which the tenant
had refused to agree and therefore the petition for
execution was filed. It was also stated that the order under
Section 21 was liable to be set aside and quashed and no
warrant of possession in respect of the premises in question
could be issued against the tenant. No plea was raised then
by him that he was not present in the court of AR C on
30. 6. 81.

3. In the reply filed by the landlord, it was contended
that the tenant being a signatory to the perm ssion granted
by the A RC and a party to the proceedings cold not
chall enge the pernmission so granted by the Court. The
al l egations of fraud and msrepresentation were denied. It

was also stated that the landlord was not living in E-3,
East of Kailash as alleged by the tenant.
4, In the re-joinder filed by the tenant on 11.10.85

though it was dated 2.9.85 the earlier allegations were
repeated. According to the tenant, a plea was raised that he
did not appear before the A RC on 30.6.81 and was not-a
party to the proceedings. According to the landlord such a
plea was not raised in the said rejoinder. Evidence was
recorded in the proceedings. The nmatter was bei ng adj ourned
periodically for various reasons and ultimtely an order was
passed by A R C on 22.10.94 only. In that order there was
no specific reference to the contents of the rejoinder filed
by the tenant. It was found by the AR C that as there was
no dispute that the prem ses were not vacant and avail abl e
for letting out when the second pernission was taken, the
Court had no jurisdiction to grant permn ssion under Section
21 of the Act. It was held that a fraud was played on the
Court concealing the factum of tenant being in possession of
the premses and the permission was obtained on  such
conceal nent. Consequently the A RC hel d t hat t he
perm ssion granted under Section 21 of the act was w thout
jurisdiction and could not be enforced. Accordingly, the
objections of the tenant were upheld and the landlord s
application for execution was di sn ssed.

5. An appeal was filed by the | andl ord under section 38 of
the Act before the Rent control Tribunal, Del hi. The counse

for the | andl ord addressed his argunents on 166..2.95 and
the matter was posted to 22.5.95 for the argunents of the
counsel for the tenant. Fromthen onwards, the matter was
bei ng adjourned fromtime to time and on several occasions
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at the request of the counsel for the tenant. On 18.12.95
the argunents were heard and concluded. On that day, an
application was noved on behal f of the tenant for perm ssion
to file additional evidence. The counsel for the landlord
represented that he did not want to file any reply but
advanced his argunments orally on the application also. The
matter was posted to 16.1.96 for orders but the case was
bei ng adjourned repeatedly and ultimately the order was
passed on 21.9.96. The Tribunal allowed the appeal and set
aside the order of the AARC The Tribunal directed the
l andl ord to approach the trial court for issuance of warrant
of possession in accordance with | aw
6. In the application for additional evidence filed before
the Tribunal it was stated by the tenant that on 29.6.81 he
was busy in Enbassy for obtaining visas and on 30.6.81 he
left the country and purchased the tickets in Germany for
his onward journey and that the photo copies of the passport
and the tickets were enclosed to prove that the alleged
limted tenancy under section 21 of the Act was obtai ned on
30.6.81 from the court by the landlord on manipul ation and
fraud played on the Court. Referring to the said application
for additional evidence, the Tribunal observed in its order
as follows:

"During the pendency of the appea

an application was nade on behalf

of the respondent praying for

perm ssion to file addi ti onal

evidence with regard to permission

under section 21 of the Act having

been obtained by the appellant in

absence of the r espondent as

according to himon 29.6.1981, the

respondent was busy in Enbassy for

obt ai ni ng Vi sas and on 30.6. 1981 he

left the country and purchased a

ticket for Germany for his onward

journey which would be evident from

the entries in his Passport and

Vi sa. That may or may not be so but

the present application appears to

be quite vague and in any case it

appears to me an aft ert hought

devi ce on the part of the

respondent in as nmuch as no such

pl ea about his absence before the

Rent controller was taken up by him

inthe objection filed in response

to the execution application. In

any case, this evidence would be

wholly irrelevant in view of may

finding that the respondent was not

within his rights to maintain the

objection petition after expiry of

the period of limted tenancy. The

application has therefore no nerit

and is accordingly dismssed".
7. The Tri bunal found that t he A RC erred in
entertaining the objections of the tenant at the | ate stage
of execution and allowing the same in view of the settled
position of law that such objections could not be raised
after the expiry of the period of tenancy. There was al so an
objection by the tenant that the |andlord s appeal was not
mai ntai nable in view of the amended provision in section 38
of the Act which pernitted appeals only on questions of |aw
That objection was overruled by the Tribunal on the ground
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that the petition for execution was filed |ong before the
said anendnent was introduced and the landlord' s vested
ri ght of appeal could not be affected by the subsequent
amendnment of 1988. The Tribunal relied upon the judgnent of
this court in Garikapati Veeraya versus N. Subbiah Choudhry
and other AR 1957 S.C. 540. On the above findings the
Tri bunal had all owed the appeal of the |andl ord.

8. The tenant filed a revision petition under Article 227
of the Constitution before the Hgh Court. The only
contention urged before the H gh Court was that the order
dated 18.10.85 passed by the AR C permtting the appell ant
to raise objections to the execution had becone final and it
was not open thereafter to the landlord to chall enge before
the appellate court the nmamintainability of the objection on
the ground that it was filed after the expiry of the period
of tenancy. That question was answered agai nst the tenant by
the Hgh Court on the ground that the entire matter was at
| arge before the appellate Tribunal and it was conpetent to
decide the entire controversy.  Consequently, the revision

petition filed by the tenant was di sm ssed.

9. Aggri-eved thereby, the tenant prayed for Special Leave
which was granted. Thus this appeal has cone in file. The
nost inportant plea raised by the tenant in this appeal is
that he was not in Court on 30.6.81 as he had left the
country in the intervening night of 29th and 30th June, 1981
for Germany fromwhere he was to travel. to two other
Eur opean countries. According to himthe signature on his
all eged statenent '‘was not his. Wien |eave was granted,
noti ce was taken on ‘behalf of the landlord and time was
granted to file objections to the application for stay.
Al ongwith the counter affidavit to the application for stay,
the landlord filed an application |.A 3 of 1997 for
revocation of the Special Leave granted. There was al so an
application to bring the respondents onrecord as the |ega

representati ves of the deceased |andlord Amar Singh. It was
nunbered as |.A 4 of 1997. The latter application was
ordered on 10.3.97. In |.A 3 of 1997 it was stated that
several false and msleading avernents were nmade in the
petition for Special Leave including the plea that the
appel l ant was not present in India on 30.6.81 and that he
di d not appear before the AR C

10. On 8.11.97 an additional affidavit was filed on behalf
of the landlord in which it was stated that a copy of the
rejoinder filed by the tenant as Annexure to the Specia

Leave Petition and found in the paper book (Pages 67 of 73
as at present) was not a correct copy and there was a
del i berate tempering of the sane. Alongwith that affidavit a
copy of rejoinder said to have been served on the counse

for the landlord in the trial court was filed as annexure R
1. It was also stated in that affidavit that a docunent had
been interpolated anong the records of the Tribunal as Page
79-A though it was not produced before the Tribunal and a
copy of the said document had been filed by the appellant in
this court and found at Page 167 of the Paper Book  at
present.

11. The matter cane before the Court on 29.1.98. An order
was passed referring to the copy of the rejoinder produced
as Annexure R-1 by the l[andlord and an opportunity was given
to the tenant to file a detailed affidavit inreply to I.A

3 of 1997 as well as to the additional affidavit. A
direction was issued to the Registry to call for the records
fromthe Court of AR C Delhi. Then the nmatter came up again
on 27.3.98. The rel evant passport of the tenant was shown to
the court but taken away imediately as xerox copies had
been filed. The Court passed on order that the appeal would
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itself be finally disposed and posted the sane to August
1998. On 12.8.98 the appeal was heard in part and adj ourned
to 13.8.98 for further hearing.

The tenant was directed to produce the passport containing
various visa entries. A direction was also issued to the
Rent Control Tribunal to send records of the case RC A
No. 749 of 1994 through a special nessenger and the matter
was posted for 13.8.98 for further hearing. On that day, the
argunents were concluded and judgrment was reserved as the
counsel for the appellant prayed for some nore tine to
produce the passport. The matter was posted to 20.8.98 in
Chanmber at 1.30 p.m The <counsel for the parties were
permtted to supplenent the argunents by subnmitting two page
witten submissions. On  20.8.98 counsel for the tenant
submitted that the passport was not traceable by his client.
In the witten subnissions filed on behalf of the tenant it
was stated that -inspite of ~the best efforts the old
passports which “were joined together were not traceable and
the photo copies thereof filed earlier may be treated as
court record.

12. Learned counsel for the tenant has put forward the
foll owi ng contentions:

(a) The order of the A RC dated 30.6.81 if null and
void as it was procured by the | andl ord by playing fraud on
court.

(b) The Rent Tribunal was absol utely wong in holding
that the tenant’s objections were - bel at ed and not
ent ert ai nabl e over | ooki ng the fact that such a plea was not
avail able to the |l andlord since it had been negatived by the
AR C in his order passed on 18.10.85 which becane final as
it was not chall enged by the landl ord.

13. The first ~contention has two linbs. One is that the
tenant had left India around 2.00 ~a.m on 30th June, 1981
for Germany and he did not appear beforethe A R C. and give
any statenent. The signature at-the bottom of the statenent
was not his and it was forged. |earned counsel invited us to
conpare that signature at the bottom of the statement was
not his and it was forged. Learned counsel invited us to
conpare that signature with the adnitted signatures of the
tenant. According to him to disparity is so glaring that
anybody woul d say that the disputed signature is not that of
the tenant. He pointed out that even before the Tribunal
his client sought for exami nation of a handwiting expert in
order to ascertain the authenticity of the signature but the
Tri bunal did not consider the application.

14. W have already pointed out that the tenant did not in
his objections to the execution filed on 19.4.85 raise the
plea that he was not present in the Court ofi ARC on
30.6.81. Nor did he contend that the signature in the
statenent recorded by the AR C was not his. An explanation
for this onission has been attenpted in the S.L.P.- In para
5 thereof it is averred as follows: -

"The petitioner was served on 19.4.85 and i mediately
on the same date 2.30 PPM he got filed the objection
petition in haste and at the tinme he was not aware of the
details of his visit during the year 1981". The avernent
that he was served on 19.4.85 is false as he was served on
24.3.85 (vide A R Cs order dated 29.4.85). Further, the
explanation is hardly satisfactory. The tenant clains to be
havi ng busi ness connections in several countries and is
undoubtedly worldly wse. It he was not party to the order
he would have put forward the plea in the forefront. The
failure to raise the plea in the earliest opportunity is a
definite pointer against the genuineness of the version
15. Assuming for a nonent that his explanation is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 17

acceptable, did he raise the plea in the second opportunity
which he got when he filed a rejoinder on 11.10.85? CQur
answer to this question is undoubtedly in the negative and
we proceed to give our reasons imrediately. The rejoinder
bears the date 2.9.85. W had earlier set out the chronol ogy
where from it will be seen that the A R C posted the matter
to 6.9.85 for filing rejoinder. if the rejoinder was ready
on 2.9.85 there was no reason why it was not filed on
6.9.85. The A RC posted the matter for argunents on
11.10.85 on which date the rejoinder was filed in Court and
obviously it was served on the counsel for the landlord only
at that time in Court. It is clained by the tenant that in
Para V thereof the followng plea was raised

"The respondent was inducted as a tenant under the

perm ssion granted in~ Msc. Petition No. 304 of 1979
executed between the parties  and the respondent has not
appeared before the Additional Rent controller and is not a
party to the limted period of tenancy created under Section
21 of Del hi Rent control Act on 30.5.81".
According to |earned counsel” for the Ilandlord the above
sentence was differently worded in the rejoinder originally
when it was filed in Court as could be seen fromthe copy of
the rejoinder servedon his counter - part before the ARC
The rel evant sentence in para v in the said copy reads as
fol |l ows:

"The respondent / was inducted as a tenant under the
perm ssion granted in Msc. Petition No.. 304 of 1979
executed between the parties and the respondent has
continued in possession of the  prem ses even after the
expiry of the limted period of tenancy created under
Section 21 of Del hi Rent control Act".

The portion "not appeared before the Additional Rent
controller and is not party to" is found in the former while
the latter contains the words "continued in possession of
the prem ses even after the expiry of." Further the portion
"on 30.6.81" is also not found in the latter.

16. A nere look at the original record shows even to the
naked eye that the af oresaid portion was a | at er
i nterpolation after erasing the matter which was already
typed. It is also clear that the l'ast portion "on 30.6.81
had al so been typed nuch later and it was -not there
originally. It is quite evident that the rejoinder filed in
Court had been tanpered with by the tenant at a | ater point
of time in order to enable himto raise a plea that he was
not present in Court on 30.6.81. The sentence as-it is found
in the copy of the rejoinder served on the counsel for the
landlord in open court on 11.10.85 is quite.in accord with
syntax and the context. The sentence begins with a reference
to what happened in 1979. The statement that he continued in
possession even after that tenancy expired is in natura
sequence. There was no occasion in that sentence to refer to
the absence of the tenant from Court 30.6.81. The sentence
inthe original record as it reads nowis very clumsy and
unnatural. Oobviously the entire sentence as it is found in
the landlord' s copy was intended to be and is reiteration of
the statement made in para 5 of the objections filed on
19.4.85 that "the respondent/objector "is in occupation and
possessi on of the prenises since 29.6.1979 and has conti nued
and remai ned i n possession of the prem ses in question".

17. "If really the tenant had raised the plea that he was
not present tin Court in 30.6.81 and his signature had been
forged, it would not have been done in this insignificant
manner in a portion of a sentence which may easily go
unnoticed. On the other hand such a plea woul d have been put
forth promnently in the fore front of the rejoinder and the
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tenant’s advocate would have lost no tine to bring it to the
notice of the Court. The order of the AR C dated 18.10.85
does not indicate the raising of such a plea.

18. A nore inportant circunstance is that there was no
whi sper by the tenant in his deposition rendered as |ate as
on 10.10.86. At that tine, the petitioner was not in any
haste or hurry. By then, he had all the time in the world to
gather all the details of the tours undertook by himin 1981
and stated themin his evidence. Nothing prevented himfrom
stating on oath that he was not in India at the rel evant
time and no statement was rmade by him before the AR C on
30.6.81. Far from saying so, the tenant adnmitted his
presence in court on 30.6.81 in the following words in his
deposi tion:

"When the second  pernission

u/s 21 was obtained then | knew
that the petitioner had never
shifted Anritsar.. | never told the

Court that the petitioner had never

shifted to -~ Anritsar -because I

wanted the house on rent".
19. Adnmittedly the tenant was represented by a lawer in
the said proceedings. It there had been a plea in the
rej oi nder that he had not appeared before the A R C. and was
not a party to the Iimted period of tenancy created on
30.6.81 even junior nost |awer would have elicited the said
fact at the beginning of the chief-exam nation itself. Even
if the lawyer had failed to do so. The tenant woul d have
vol unteered such a statement in-the course of his evidence.
The fact that there —was no such statement by the tenant in
his deposition shows not only that there was no plea in the
rejoinder to that effect when the evidence was recorded by
the ARC but also that the plea raised later is false.
20. It is also significant to note that the abovesaid
sentence in the rejoinder is as vague as possible. It stops
with merely referring to the no-appearance of the tenant
before the A R C and does not go to the extent of saying
that the tenant was out of the country at that tine. The
plea that the tenant had left India in the night of
29t h/ 30t h June 1981 was not raised at any tinme before the
A.R C or before the Appellate Tribunal till 18.12.95 when an
application was noved by the tenant for permission to file
addi ti onal evidence. For the first tine in the proceedi ngs,
the tenant raised the plea in the said application that he
had left the country on 30.6.81. Even at- that stage the
tenant did not choose to give the details of his alleged
flight to Germany from India. Neither the name of the
airline nor the time of the flight was disclosed to the
Court. Alongwth the said application for  additiona
evi dence the tenant clainmed to have produced a photo copy of
the passport and a ticket alleged to have been purchased in
Germany for his onward journey to other countries.
21. If there was a pleain the rejoinder that the tenant
did not appear before the A R C and was not a party to the
proceeding, the A R C who passed an order on 22.10.94 in
favour of the tenant would certainly have referred to the
sane and given it as his first reason for holding that the
order dated 30.6.81 was not enforceable. For the first ting,
reference is made to the said plea as having been raised in
Para 5 of the rejoinder in the witten subm ssion filed on
behal f of the tenant before the appellate Tribunal on
15. 1. 96. Qoviously, the interpolation in the rejoinder was
nmade sone tine prior to that. It is also worthy of notice
that in the application for additional evidence there was no
statement that a plea had already been raised in the
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rejoinder filed before the A RC W have no hesitation
therefore to hold that the rejoinder filed by the tenant
before the A R C had been tanmpered at a |ater point of tine
and in all probability when the mtter was pending before
the appellate Tribunal in order to support a new plea raised
for the first tine by the tenant.
22. Learned senior counsel for the tenant has subnitted
that the copy of the rejoinder produced before the
I andl ord’s counsel does not contain any initial of the
tenant’s counsel and it cannot be considered to be genui ne.
According to him the said copy was not the one served on
the landlord’s counsel in the court of the A RC The
argunent is obviously one in despair. A conparison of the
copy filed by the landlord s counsel with the rejoinder in
the Court record shows  that certain corrections had been
made in ink in paragraphs I and Il at pages 1 and 2 thereof.
The hand-witing s the sanme in both and we have no doubt
that whoever corrected the original rejoinder carried out
the correction in the copy before serving it on the counse
for the 'landlord. So al so, sonme corrections are typed. They
al so correspond with each other. In this connection it is
interesting to read the version of the tenant in his
affidavit filed in thi's Court on 20.3.98. In para 3-4 (p.189
of the paper book) it is stated as follows: -
"However , t he petitioner

cannot say for 'sure which copy was

delivered on | the other side since

that is done ' by t he counse

general ly. However, the petitioner

now faintly remenbers that sone

corrections m ght -have been by the

counsel before signing and filing

the rejoinder in trial court on

2.9.1985 and he had signed a numnber

of copies of the rejoinder and

ordinarily his signatures or - the

counsel’s signatures woul d have

been there on t he copy as

supplied/given to the | andl ord".
The above explanation is palpably false and is hereby
rejected. W are convinced that the copy produced by the

| andl ord’s counsel is none other than that served on his
counter-part in the court of the AR C.
23. Irrespective of the existence of the plea in the

rej oi nder, we would consider the question whether the tenant
has proved his absence fromthe court of the A RC on
30.6.81. The burden is on him to prove the sane. he has
mserably failed to do so. W have seen the original record
of the A RC in which the statenents of the landlord and
the tenant were recorded on 30.6.81. The paper has been torn
exactly across the signature of the tenant and pasted with a
cell otape. W have a grave suspicion that it was
deliberately torn and pasted Ilike that so that it  wll
becorme difficult to conpare the signature of the tenant in
that statement with his admtted signatures. Significantly
in the copy of the proposed agreenent filed by the | andlord
and the tenant jointly before the A RC the portion
containing their signatures has been conpletely torn and not
available at all. The tenant has adnmittedly signed the
proposed agreenent and he was a party thereto. The
i mpossibility of conparing the disputed signature with the
adnmtted signatures is one reason for our not granting the
prayer to have the disputed signature exanmined by a
handwiting expert.

24. 1t is not the case of the tenant that he was in India
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but did not attend the court. H's only case is that he had
gone out of India and was not in a position to attend the
Court. Such a plea could easily have been proved by
produci ng the relevant official documents such as passport

and visa as well as a copy of the air ticket. the plea was
itself raised only at the appellate stage but the rel evant
docunents were not produced even then, |In the application

for additional evidence the tenant clained to have produced
photo copies of the passport and the ticket purchased in
Germany for onward journey. The said ticket even if genuine
woul d not prove in any manner that he was in Germany on the
rel evant date. The ticket could have been purchased by any
person on his behalf. Even the said photo copy of the ticket
did not relate to the year 1981. That fact is admtted by
the tenant in his affidavit filed in this Court on 20. 3. 98.
In paragraph 7 it is stated thus:

"That it is further submtted that

the copy of the ticket, which is

encl osed at page 167 of the paper

Book i's not unfortunately t he

ticket which was used by -t he

petitioner for going out of the

Germany by nm st ake ~some ot her

ticket relating to - previous trave

in the year 1980 has been annexed.

The confusion created because the

dates in the ticket are of the sane

date but of different year. This

therefore can beignored."
The only other docunent which was filed before the appellate
Tri bunal was the Xe-rox copy of sone pages of the passport.
Initially the relevant page which contained the visa issued
by the German Enbassy was not filed before the Tribunal. It
is evident fromthe records as rightly pointed out by the
| earned counsel for the |andlord that the rel evant page may
have been introduced into the records of the Tribunal on a
| ater date. that page bears the nunber 79A and it finds
pl ace between 77 and 79. We find that all the pages in the
record of the Tribunal are nunber serially by-taking both
sides of each paper into account. Even if the reverse side
is blank it is counted for nunbering and on the next page
the next nunber is given. The nunbers witten actually are
only odd nunbers such as 1,3,5,7 and so on. There is _no page
inthe entire record excepting the aforesaid one bearing a
nunber containing an alphabet in addition to nunerical. If
the docunent had been filed alongwith the or the docunent
filed with the application for additional evidence it should
have borne the nunber 81 and so on. There is no reason why
the paper after 77 should be nunbered as 79A. Even so it
shoul d have been nunbered as 77A or 78A as it is placed
before 79. In the affidavit filed by the Iandlord on 8.11.97
it is enphatically stated that before the counter-affidavit
dated 27.1.97 was filed in this court he had inspected the
records of the appellate court (wongly nentioned as tria
court) and at that tine the said paper was not in the court
records and that the tenant had got the same interpolated in
the court records thereafter as page 79A. In our opinion
this accusation nmade by the landlord appears to be well
founded. In the absence of any explantion for the nunber 79A
found on the said page, an inference can be drawn that the
sanme was interpolated in the records of the Tribunal at a
later point of tine and was not filed alongwith the
application fort additional evidence.
25. The aforesaid docunment now found at page 79A of the
records of the Tribunal 1is the sane as that found on page
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167 of the paper book in the appeal in this court. It
purports to be a visa issued by the Gernan Enbassy at new
Del hi on 26th June, 1981. It is for the period 30th June,
1981 to 20th July, 1981. At the top there is a rectangul ar
seal which reads as foll ows:
Bundesr epubl i k
Deui schl and
A- 30-June 1981
Fl ugshaf en
Frankfurt/ Mai n14
After a copy of the docunent was served on the landlord it
appears that the |atter approached the Gernman Enbassy at New
Del hi in order to verify the authenticity and correctness of
the sane. |In Paragraph 6 of  the affidavit filed by the
landl ord on 8.11.97, it is stated thus:
"Further in order to verify the
authenticity of the said docunent,
the "_answering respondent sent a
photocopy of the sameto the German
Enmbassy in Delhi for verification
of the same. ~The _conmuni cation
dated 15.4.1997 received from the
German enbassy clearly shows that
the said docunent is not genuine
and is a forged docunent. The
petitioner has relied upon the
imm gration stanp in the sai d
docunent to claimthat -he-arrived
in Germany on 30.6.1981 whereas 'A
in the Immigration Stanmps stand for
Ausrei se = departure and not
arrival. Further the name of the
country Deutchland in lmmgration
Stanp is spelt incorrectly and the
date is not from a rotating stanp
which is used by the customns
authorities. It is submtted that
the appellant has resorted to
forgery to mslead this Hon ble
Court and it is submtted that it
isa fit case where apart from
revoki ng the special |eave granted,
crimnal proceedi ngs shoul d be
initiated against the appellant. A
copy of the letter dated 15.4.1997
i s annexed hereto as Annexure R-2."
26. Inthe letter filed as Annexure R-2 referred to above,
it is stated thus:
"TO WHOM | T MAY CONCERN
The genui neness of t he
Vi sa/ | mm gration St anmp of t he
Federal Republic of Germany in
I ndi an passport No. R- 244359
enclosed herewith 1ook doubtful,
since it shows the follow ng
deficiencies: Spelling M stakes
a) name of t he country
"Deutschland” is spelt incorrectly
as "Deuischland" in the Immgration
St anp;
b) In the Visa Stanp "Gebuhr" neans
Fee, it is spelt incorrectly as
"CGebchr"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 17

c) Name of the city "Frankfurt" in
the Imrigration Stanp appears to be
incorrectly spelt as "Frankfort".
"A" in Inmigration Stanp indicates
departure (A=Ausreise) but not
arrival. Arrival is indicated by
"E" (E=Einreise).

The date (30 Juni 1981) in the
Inmigration Stanp is not from a

rotating st anp. Cust ons used
rotating stanps.
The round enbassy seal in the

bottomleft corner appears faked

and requires further investigation

( Si gned)

Rehi enbeck

ATTACHE
27. Learned senior counsel for the tenant vehemently argued
that no reliance should be placed on the aforesaid letter
which was written on the basis of a photo copy and the
proper course to be adopted by the court is to sent the
passport in which the original visa is entered to the
Enbassy and get its opinion as to the authenticity thereof.
when the matter was being argued on 12.8.98 he offered to
produce the original passport on the next date. W adjourned
the matter to 13.8.98 at 2.00 P.M but ‘|earned counse
wanted further tinme. W granted one week - therefrom for
producti on of the passport and posted the matter to 20.8.98
in the chanmbers at  1.30 PPM But as stated earlier, the
passport is not forthcomng. It is very strange that the
passport which was flashed before the court on an earlier
occasi on before the matter was heard is now mssing after
the court is fully apprised of the facts of the case. This
is emnently a fit case to draw an adverse inference agai nst
the tenant fromthe non-production of the passport. Iltself
it had been produced, there is no-doubt that it would have
been found out that the Visa/inmmgration stanp of the
Federal republic of Gernmany was not genui ne but a fabricated
one. W have already pointed out. that the tenant had
tampered with the records in Court. nore than once and has
been devel oping his case stage by stage. The plea that he
was not in the country was raised for the first tinme in
Decenber 1995 i.e. nearly 11 years after the warrant of
possessi on was issued against himbe the AR C Further, we
find that in there photo copies of the two other visa stanps
made by the German Enbassy with reference to other periods
the immMigration stanps are not only different in shape but
the spellings of the relevant words are correct.. The
spelling mstakes found in the disputed visa are not found
in the photo copies of the other visas of the sane country.
In such circunstances we hold that the tenant has not proved
the genui neness of the visa/inmgration stanp of the Federa
Republic of Germany. Nor has he proved that he was not in
India on the relevant date and the relevant tine. Hence the
first limb of the contention that the order of the ARC
dated 30.6.81 was vitiated by fraud fails and is rejected.
28. The second linb of the contention is that on 29.6.81
and 30.6.81 the prenises was not vacant as it was occupi ed
by the tenant and the application under Section 21 was not

mai nt ai nabl e. Accordi ng to the t enant the sai d
jurisdictional fact was concealed form the ARC and his
perm ssion for creating a limted tenancy was obtained. It

is also the contention of the tenant under this linb that
the landlord was never the resident of Anritsar and al ways
l[iving in another prem ses in New Del hi and that he did not
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require the premses at the expiry of the limted tenancy.
According to the tenant the aforesaid facts were also
concealed fromthe ARC It is with respect to this linb of
the contention that the | earned counsel for the |andlord has
submitted that it was not open to the tenant to raise such a
plea of fraud after the expiry of the tenancy and if threre
was any such fraud, he should have approached the A R C
with an appropriate application before the expiry of the
tenancy. In support of the said contention |earned counse

for the landlord has cited some of the recent rulings of
this Court. Before considering the said aspect of the matter
it is better to clear the facts in this regard.

29. The contention that there was a subsisting tenancy on
29.6.81 and 30.6.81 is factually fallacious. The tenant has
in more than one placein the objection filed by himbefore
the ARC and in his deposition dated 10.10.86 stated that

the earlier limted tenancy conmenced on 29.6.79. Wat is
relied on at present is that the first order granting
perm ssion for |limted tenancy was passed on 3.7.79. The

records . ‘and the proceedings relating thereto are not
avail abl e. I n the absence of such records and on the face of
the express adm ssion made by the tenant that the tenancy
commenced on 29.6.79 we have to proceed on the footing that
the permssion granted on 3.7.79 was post facto and the
tenancy expired on 28.6.81. Hence, when the application was
filed on 29.6.81 for permi ssion under Section 21, there was
no subsisting prior tenancy. Now that we have found that the
tenant has failed to prove his alleged absence from the
court on 30.6.81, it follows that both the |andlord and the
tenant were present before the AR C. and nade statenents as
recorded on 30.6.81 Factually there is no conceal nent or
suppression of the facts and nuch |ess fraudulently by the
| andl ord before the AR C There was nothing wong in the
A.R C. accepting the statenents of |andlord and tenant nmade
bef ore him
30. On the above facts we wll ~consider the relevant
rulings in chronol ogical orders. in J.R Vohra versus Indian
Export House Pvt. Ltd. (1985) 1 S.C.C. 712 a Bench of 'three
Judges held that when the landlord applies for eviction
after expiry of limted period of tenancy The Rent
controller rmust issue warrant for recovery of possession as
a matter of course and is not obliged to issue a prior
notice to the tenant or before issuing a notice nake an
enquiry into allegations of fraud, collusion or mechanica
application of mind in granting perm ssion for creation of a
[imted tenancy nmade by the tenant.
31. In Snm. Ddhanwanti Versus D.D. Gupta (1986 3 'S.C.C1 it
was held that obtaining permssion for letting out. the
prem ses to the sane tenant for Ilimted periods nore than
once after expiry of each such period would not by itself be
sufficient to prove that the prem ses were available for
being let out for the indefinite period without actually
showi ng the absence of the landlords’ intention to occupy
the premises. It was held that such successive grants of
perm ssion were not vitiated.
32. In Pankaj Bhargava and another versus Mhinder Nath and
another (1991 1 S.C C. 556 Bench of Three Judges consi dered
the matter at some length. After referring to Dhanwanti’s
case (supra) the bench observed that in one sense successive
grants of perm ssion would share the characteristic of post
facto grant. The bench referred to the ruling in J.R Vohra
(supra) and guoted extensively therefrom It wll be
advantageous to extract the following passage from the
j udgrment of the Bench

"...In Vohra case this Court laid
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down that a tenant who assails the
perm ssi on under section 21 on the
ground that it was procured by
fraud - a ground not dissinilar to
the one urged in the present case -
must approach the Rent contro

during the currency of the [imted
tenancy and for an adjudication of
his pleas as soon as he discovers
facts and ci rcunst ances whi ch

according to him vitiate t he
perm ssion. it was hel d t hat
whether it was a ’'mindless’ order
or one procured by fraud practised
by the landlord or was the result
of a collusion between l'andl ord and
tenant there ~was no justification
for the tenant to wait till the
| andl'ord made his application for
recovery of ~possession but there
was every  reason why the tenant
shoul d have made  an i mredi at e
approach to the Rent Controller to
have his pleas adjudicated as soon
as facts and/circunstances giving
rise to such pleas cones to his
know edge.

The reason why this
requi rement was built in_~working
the rights and obligations under
Section 21 was t he need to
reconcile and harnoni se certain
conpeting clains that arise in
admini stering the schenme of Section
21. This Court, referring to those
conpeting clainms observed

"What then is the remedy
available to the tenant in a case
where there was in fact a nere
ritualistic observance to t he
procedure while granting perm ssion
for the creation of the limted
tenancy or where such permssion
was procured by fraud practised by
the collusion between the strong
and the weak?. Must the tenant in
such cases by uncer enmoni ousl y
evicted without his plea being
enquired into? The answer is
obviously in the negative. At the
same time nust he be permitted to
protract the delivery of possession
of the | eased premises to the
| andl ord on a false plea of fraud
or collusion or that there was a
nechani cal grant of perm ssion and
thus defeat the very object of the
speci al procedure provided for the
benefit of the landlord in Section
21?. The answer nust again be in
the negative..."

The manner in which the court
har moni sed and reconcil ed these
conpeting and conflicting clains
and interests was by insisting upon
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the tenant to approach the Rent
controller for adjudication of his
pl eas as soon as he discovered that
the initial grant of perm ssion
stood vitiated. This was evol ved as
part of policy of Jlaw for the
reconciliation of di vergent and
conpeting clainms. It was held:

“...In our view these two
conpeting claims nust be harnoni sed
by insisting upon his approaching
the Rent Controller during the
currency of the limted tenancy for
adj udi cation of his pleas no sooner
he di scovers facts and
circunstances that tend to vitiate
abinito the initial gr.ant of
per m ssion. Ei ther it i s a
nmechani cal grant of permission or
it .i's “procured by fraud practised
by the landlord or it-is the result
of collusion between two unequals
but in each casethere’is no reason
for the tenant to wait till the
| andl ord makes hi's application for
recovery of possession after the
expiry of fixed peri od under
Section 21 but there is every
reason why the tenant shoul d nake
an i medi ate approach to  the Rent
Controller to have hi's pl eas
adj udi cated by himas soon as facts
and circunstances giving rise to
such pleas come to his know edge or
are discovered by him wth due
diligence..."

The court proceeded to point out that any appeal to the
renedy based on concept of nullity and collateral ‘attack is
i nappropriate and that in a <collateral challenge the
exerci se was not the invalidation of a decision, but only to
ascertain whether the decision existed in lawat all and

rely upon incidents and effect of its non-existence. It was
held that the permi ssion granted under Section 21 nmust be
presuned to be valid till set aside and the doctrine  of
col lateral challenge wll not apply to a decision which is
val id ex hypothesi and which has some presunptive existence,
validity and effect in |aw The bench pointed out the
di stinction between nullity stemming fromlack of inherent

jurisdiction or a proceeding that wears the brand of

i nva

idity on its forehead on the one hand and on the ot her

a dispute as to existence or non-existence of facts which

requi

re investigation into and adjudication upon  their

exi stence or-exi stence on the basis of evidence. The Court

sai d:

"...If the parties before the Rent
Controller admtted that the fact
or the event which gives the
Controller jurisdiction is in
exi stence and there was no reason
for the Controller to doubt the
bona fides of that adm ssion as to
a fact of event, the Controller is
under no obligation to nake further
enquiries on his own as to that
f act ual st ate. The t est of
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jurisdiction over t he subj ect -

matter is whether the Court or

Tri bunal can decide the case at al

and not whether the Court has

authority to issue a particular

kind of order in the course of

deci di ng the case".
33. The above ruling is sufficient to negative the
contention of the tenant in the present case. It s
therefore not open to himto challenge the validity of the
perm ssion granted on 30.6.81 after the expiry of the
t enancy.
34. Learned counsel for  the tenant placed reliance on
Shrisht Dhawan (Snt.) verus Ms. Shaw Brothers (1992) 1
S.C.C. 534. |In that case, the Bench has in fact relied on
the ruling in Pankaj Bhargava' s case (supra). The Bench has
clearly held that the objection to the wvalidity of the
perm ssion for Limted tenancy should be made i medi ately on
the tenant hbecom ng aware of the fraud, collusion etc. and
that the " tenant nmay be permitted to raise objections after
the expiry of lease in exceptional  circunstances only. It
has also been held that the burden to prove fraud or
collusion is on the person alleging it. No exceptiona
circunstance has been nade out in this case to enable the
tenant to challenge the order dated 30.6.81 after the expiry
of the tenancy. The ruling in Shrisht Dhawan (supra) does
not help the tenant in this case.
35. There is not nerit in the second contention that the
order dated 18.10.85 had beconme final and therefore it was
not open to the landlord to argue before the appellate
Tribunal that the tenant was not entitled to raise objection
tothe validity of the permssion after expiry of the
tenancy. The order dated 18.10.85 was of interlocutory
nature and on a prima facie view it pernitted the parties to
adduce avidence after holding that the objections of the
tenant required consideration. That would not prevent the
| andl ord from contending before the appellate Tribunal that
the tenant was not entitled to raise objections to the
validity of the permission after the expiry of the tenancy
as per the law laid down in J.R Vohra and Pankaj Bhargava
(supra). Thus both contentions of the tenant deserve to be
rej ected and the appeal has to suffer dismssal
36. But the matter does not end there. W have found that
the records of the A RC and the Rent Tribunal have been
tanmpered. W have also drawn an inference that the visa
al l eged to have been issued by the German Enbassy on 26.6. 81
to the tenant and the Immgration Stanp found thereon are
not genuine. Prima facie, the circunstances indicate that
the tenant had committed the aforesaid offences. The tenant
has al so nade an attenpt to hoodw nk this Court and succeed

in his appeal. he was successful in getting the  Specia
Leave and an order staying di spossession. Tanpering with the
record of judicial proceedings and filing of \ ‘fal se

affidavit, in a court of law has the tendency of causing
obstruction in the due course of justice. it under m nes and
obstructs free flow of wunsoiled streamof justice and ainms
at striking a blow at the rule of Ilaw. The stream of
justice. It underm nes and obstructs free flow of unsoil ed
steam of justice and ains at striking a blow at the rule of
| aw. The stream of justice has to be kept clear and pure and
no one can be permtted to take liberties with it by soiling
its purity. Since, we are prina facie satisfied that the
tenant has filed false affidavits and tanpered with judicia
record, with a view to eradicate the evil of perjury, we
consider it appropriate to direct the Registrar of this
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Court to file a conplaint before the appropriate court and
set the crimnal law in notion against the tenant, the
appel lant in this case namely Mhan Singh

37. Before parting with this case, we have one nore
observation to make. on a study of the records in this case,
we find that a very distressing state of affairs prevails in
the court of ARC and Rent Tribunal. W are told by
| earned counsel that the situation is the sane, if not worse
in subordinate courts on the regular civil side. W found
that the rejoinder of the tenant said to have been filed in
the Court on 11.10.85 does not contain any endorsenent by
the counsel for the |landlord acknow edgi ng recei pt of a copy
thereof. W were informed by counsel that there is no
practice of serving such papers on the other side in advance
and getting the acknowl edgrment of service endorsed on the
same. It was stated that such papers would be handed over
across the table to the counsel in open court and some
times, the Presiding Oficer would enter the same in the
court diary. W were also told that there is no rule in that
regard. That is a very unsatisfactory situation. A rule
shoul d be made that papers intended to be filed in Court in
matters in which the other side has entered appearance
shoul d be served on the opposite party under acknow edgnent
endor sed t hereon.

38. It is seen that the copy of the 'rejoinder served on
counsel for the landlord in the Court of the A R C. does not
bear the initial or the signature of the tenant or his
counsel, nor is there any endorsenent that it is a true copy
of the woriginal rejoinder. A rule should be nade that any
paper served on the counsel for the opposite side nust bear
the endorsenent that it is a true copy of the original filed
inthe Court and it should be signed by the counsel or the
party.

39. The original rejoinder found  anong the records of the
A.R C. bears a rubber stamp on _each page with the date being
snmudged conpletely. Fromthat. stanp nobody can say that it
was filed in Court on 11.10.85. W accepted that date to be
the date of filing because of the entry nade by the AR C
in his notes. W have however a doubt whether the docunent
which is nowon file was the same as the one which was filed
before the A R C  The reason for entertaining such a doubt
is that while the date stanp in other docunments filed in
that Court are clear and legible, the date stanp on this
docunent is al one srmudged. In the place of the date sonebody
has witten inink a figure which looks like 11 The
Presiding Oficer should take care to see that any paper
filed in Court bears the date stanmp clearly on-every page
and he should put his initials and date on each  page
clearly. Such a procedure would ensure to sone extent that
papers filed in Court are not tanmpered with.

40. We have referred to the application for additiona
evidence filed by the tenant before the Rent Tribunal and
the fact that one of the documents said to have been filed
along with the application was not filed at that tine and
interpolated into the records nuch later. W also find that
the application was not filed at that tinme and interpol ated
into the records nuch later. W also find the application
was not given a separate nunber. The rejection of the
application was nade part of the order in the main appeal
It would have been better if the application had been given
a separate nunber and an order had been passed thereon
separately. But that is not a matter of grave concern. Wat
isto be noted is that in the application, the docunents
sought to be file as additional evidence were described
vaguely in Paragraph 5 as photo copies of the passport and
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the ticket. it is absol utely necessary t hat every
application for permssion to file additional evidence
should contain a list of docunments giving full particulars
thereof such as date, parties thereto and description. Apart
fromthat each docunment should also bear a certificate of
endorsenent nade by the counsel or the party that the said
docurment was the one referred to in the affidavit or
application of the party. The application nust also specify
the nunber of pages of each docunent filed therewth.
Whenever such applications are filed in pending matters, the
copi es thereof and copies of the docunments sought to be
filed as additional evidence should be served on the order
side after being duly certified as true copies by the
applicant or his counsel.  Appropriate rules have to be
franed in this regard al'so

41. The above are the matters which have come to our notice
in this case. There are several other matters relating to
practice and procedure which require proper attention. In so
far as' the Act is concerned, Section 56 enables the Centra

Governnment to nmake rules. Rule 23 of the rules framed under
the Act provides that the Controller and the Rent Contro

Tri bunal are as afar as possible be guided by the provisions
contained in the Code of ~Civil Procedure, 1908. It is
absol utely necessary for the Controller and the Rent Contro

Tribunal to see that the provisions of the Stature, rules
and the Code of Civil Procedure are strictly conmplied with
in all the proceedi ngs before them

42. W are inforned that even for the civil courts in the
Union Territory of Delhi, no rules of practice have been
franed by the High Court. It is-a sad state of affairs that
the Hgh Court of Delhi has not given its thought in this
regard. It is high time that the  H gh Court franed
appropriate rules of practice to be observed by ‘all the
courts in the territory subordinate to  it. W direct the
Registry to send copies of this judgnent to the concerned
department of the Central Government as well as the Hi gh
Court of the Central Governnent as well as the Hi gh Court of
Delhi so that appropriate rules may be made by them
respectively with regard to the proceedi ngs under Del hi Rent
control Act and the proceedings in the regular civil courts.

We request the High Court to give its immedi ate attention to
this matter and al so cause periodic inspection of the courts
subordinate to it and issue such circulars as may be
necessary in order to plug the | oophol es then and there.

43. In the result, the appeal is disnmissed with the above
direction. The tenant shall pay a sumof Rs.20,000/- by way
of costs to the respondents. The tenant shall al'so deliver
possessi on of the premises in question to the respondents on
or before 26.9.1998.




