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ACT:

Question regarding maintainability of cross-objection
i n appeal -order 41, rules 22 and 33 of Civil Procedure Code-
Applicability thereof.

HEADNOTE:
%

There is a Math known as Juna Math in Bikaner. The
first appellant is the present Mahant of the Math and the
second appellant is the presiding deity of the Math, both
referred to collectively as "the Math'-[ herein.

Previously, one Lalgiri Maharaj was the Mahant of the
Mat h. He m smanaged the Math and di sposed of its properties.
On August 19, 1963, he gave on lease for 99 years |and
neasuring 2211 sq. yards in favour. of Madan -Mohan, the
respondent No. 1. On March 22, 1968, he sold to Madan Mohan
446 sq. yards of land out of the land | eased to him Madan
Mohan constructed shops on the | and purchased and sol d t hem
to Janki das and Mohan Lal, who are respondents Nos. 2 and 3.
Then Madan Modhan sold another piece of |and purchased from
Lalgiri to the respondents Nos. 2 and 3.

Later, the first appellant becane the Mhant of the
Math, and the Math filed a suit, challenging the alienations
made by Lalgiri, and for a declaration that the said
alienations were w thout authority and not binding on the
Mat h and for possession of the property fromthe respondents
1to 3. The trial Court decreed the suit in part only, as it
gave a declaration that the |ease deed dated August 19,
1963, was null and void, but the relief regardi ng possession
of the land dem sed was rejected. The suit for recovery of
possession of the |and sold by Lalgiri was al so di sm ssed.

Agai nst the judgnment of the Trial Court, two appeals
one by the Math and the other, by Mdan Mhan were filed
before the Hi gh Court. By a common judgnment in the two
appeals, a single Judge of the H gh Court (i) allowed the
appeal of the Math in part, giving a sinple declaration that
the sale of the land was void, but declining to pass a
decree for possession of the land sold, and (ii) allowed the
appeal of
680
Madan Mohan, giving himconplete relief, while holding that
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the suit as to the | ease was barred by tine.

Agai nst the judgnent of the Single Judge, no appeal was
filed either by the Math or by Madan Mohan. There was only
an appeal filed by respondents 2 and 3, who inpleaded the
Math as the first respondent and Madan Mbhan, as the third
respondent. The Math Preferred cross-objection. Madan Mhan
did not do any thing. The Division Bench of H gh Court
di smissed the appeal on the nerits. It also disnissed the
cross-objection on the ground of nmintainability. Aggrieved
by the dismissal of the cross-objection, the Math appeal ed
to this Court for relief by special |eave.

Al'l owi ng the appeal, the Court,

N

HELD: The Single Judge invalidated the sale of the
property to Madan Mohan, = while denying a decree for
possessi on. The appellants before the Division Bench want ed
to get rid of thefinding as to the invalidity of the sale.
The Math wanted to recover possession of the property from
the appel l'ants before the Division Bench, and Madan Mohan
The Math " instead of filing an appeal for that relief, could
as well file the cross-objection. That is clear fromthe
provisions of R 22 of 0.41, CP.C. The Hgh Court was
clearly in error in holding to the contrary. [684G H

The next question for consideration was whether the
cross-obj ection was nmintai nabl e agai nst Madan Mohan, a co-

respondent, and if not, whether the Court could call into
aid R 33, 0.41 C.P.C. Cenerally, the cross-objection could
be urged against the appellant. 1t is only by way of

exception to this general rule that one respondent may urge
obj ection as against the other respondent. The type of such
exceptional cases are very nmuch I|imted-when an appea

cannot be effectively disposed of w thout opening the natter
as between the respondents inter se, or when there is a case
where the objections are conmmpn as against the appellants
and the co-respondent. This |law has been laid down by this
Court in Panna Lal v. State of Bonbay, [1964] 1 SCR 980 at
991. This view has been accepted as a guide for nore than
two decades. No attenpt should be made to unsettle the | aw
unl ess there is a conpelling reason. The Court does not find
any such conpellng reason in the case. [685A, H, 686A-B;
687A- B]

The Math could urge the objection that the appel lants
before the Division Bench and Madan Mhan had no right to
retain the property
681
after the sale deed had been declared null —and void. The
validity of the | ease deed and the possession of the land in
pursuance thereof, has to be determ ned only agai nst Madan
Mohan. It is not intermxed with the right of the appellants
above-said. It has no relevance to the question raised in
the appeal. The High Court was right in holding that the
cross-objection as to the | ease was not maintai nabl e agai nst
Madan Mohan. But that does not mean that the Math shoul d be
left without a renedy against the judgnent of the Single
Judge. If the cross-objection filed under R 22 of 0.41,
C.P.C. was not nmintainable against the co-respondent, the
Court could consider it under R 33, 0.41, CP.C. R 22 and
R 33 are not mutually exclusive. They are closely rel ated
with each other. If objection cannot be urged under R 22
agai nst corespondent, R 33 could take over and help the
objector. The appellate Court could exercise that power in
favour of all or any of the respondents even though such a
respondent may not have filed any appeal or objection. The
sweep of the power under R 33 is w de enough to determ ne
any question not only between the appellant and the
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respondent but al so between a respondent and co-respondents.
The appellate Court could pass any decree or order which
ought to have been passed in the circunstances of the case.
The appellate Court could also pass such other decree or
order as the case nmay require. The words "as the case may
require” used in R 33 of 0.41, have been put in w de terns
to enable the appellate Court to pass any order or decree to
neet the ends of justice. This Court is not giving any
liberal interpretation. The rule itself is |iberal enough

The only <constraint that could be seen, may be: that the
parties before the lower Court should be there before the
appel | ate Court, the question raised nust properly arise out
of the judgnent of the [ower Court; it may be urged by any
party to the appeal. |It'is true that the power of the
appel l ate Court wunder R 33 is discretionary, but it is a
proper exercise of judicial discretion to determine all the
guestions urged in order to render conplete justice between
the parties. The Court should not refuse to exercise that
di scretion onnere technicalities. [687B-H 688A-B]

Appeal al | owed. The judgnent and decree of the Division
Bench of ~the H gh Court reversed. ~The Division Bench to
restore the appeal and cross-objection of the parties and
di spose of the same in accordance with law and in the |ight
of the observations nade. [ 688C

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON.~ Civil Appeal No. 1018 of
1987.

Fromthe Judgnent and order dated 3.1.1985 of the
Raj ast han
682
H gh Court in D.B. Civil Special Appeal No. 20 of 1975,

Badri Das Sharma and B. N. Purohit for the Appellants.

Avadh Behari Rohtagi, S.N. Kumar and N N Sharma for
t he Respondents.

The Judgrment of the Court was delivered by

JAGANNATHA SHETTY,J. In the town of Bikaner there is a
Math known as 'Juna Math’'. The first appellant "is the
present Mahant of the Math. The second appellant is the
presiding deity of the Math. For convenience and brevity we
will refer to themcollectively as 'the Math’

The primary question raised in this appeal, by specia
| eave, relates to maintainability of the ~cross objection
filed by the Math before the Division Bench of the Hgh
Court of Rajasthan (Jodhpur V Bench) in Cvil Appeal No. 20
of 1975. The Division Bench has disnmssed the cross-
obj ection as not naintainable.

The background facts are these:

One Lalgiri Mharaj was a previous Mahant of “the Math.

He had several vices. He nmisnanaged the Mth and

reckl essly disposed of its properties. On August 19,

1963 Lalgiri gave on |lease the | and measuring 2211 Sqg.

yards in favour of Madan Mohan. The |ease was for 99

years with nonthly rent of Rs. 30. Again on March 22,

1968 Lalgiri sold 446 sq. yards of land to Madan Mhan

It was out of the land which was already |leased to

Madan Mohan. The sale was for Rs.4,000 Mdan Mohan

constructed sone shops on a portion of the |and

purchased. He first, rented the shops to Jankidas and

Mohan Lal and later sold the same to them for Rs.

15, 000. Madan Mhan is the first respondent, Jankidas

and Mohanl al are respondents 2 and 3 before us. There

was yet another transaction between the same parties.
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On April 8, 1969 WMadan Mohan sold a piece of |and

neasuring 124 sq. yards to respondents 2 and 3 for Rs.

1,500. This piece of land fornms part of the | and which

Madan Mohan purchased fromLalgiri.

In the nmeantine, there was change of guard in the Math.
Lalgiri was said to have abdicated Mahantship in favour of
the first appellant.

683
The Math thereafter filed Suit No. 28 of 1971 chall enging
the alienations made by Lalgiri. The suit was for

declaration that the alienations were w thout authority and
not binding on the Math. It was also for possession of the
property from respondents 1 to 3. The trial court decreed
the suit in part. The trial court gave only a declaration
that the | ease deed dated August 19, 1963 was null and voi d.
But the relief for possession of the Iland deni sed was
rejected. The suit for ~recovery of possession of the |and
sold by Lalgiri was also dismssed

Agai nst the judgnment and ~decree of the trial court,
there were two appeals, before the H gh Court, one by the
Mat h and —another by Madan Mhan. Both the appeals cane for
di sposal before the |earned single judge. By a common
judgrment dated July 14, 1975 learned judge allowed the
appeal of the Math  in part. He gave a sinple declaration
that the sale was/ void. He, however, did not give a decree
for possession of the land sold. The learned judge also
all owed the appeal of Madan Mhan. There he gave him
conplete relief He held that the suit as to the | ease was
barred by time. The ‘result was-that the Math coul d not get
back even an inch of land. D

Agai nst the judgnment of learned single judge there was
no appeal fromthe Math or Madan Mohan. There was only one
appeal by respondents 2 and 3 being the Appeal No 20 of
1975. Madan Mohan was inpleaded as the third respondent in
that appeal. The Math was inpleaded as the first respondent.
The Math preferred cross-objection. Mdan Mhan did not do
anything. He was perhaps conpletely satisfied with the
judgrment of Ilearned single judge. The Division 'Bench by
judgrment dated January 3, 1985 dism ssed the appeal on the
nerits. The Division Bench also disnissed the cross-
obj ection but on the ground of —maintainability. The
correctness of the dism ssal of the cross-objection has been
called into question in this appeal. F

The High Court gave two reasons for rejecting the
cross-objection. The first reason relates to the absence of
appeal from Madan Mohan or by the Math against the judgnent
of learned single Judge. The Hi gh Court observed: "Thus the
| ease is good. If Madan Mbhan had filed an appeal, then the
cross-objection would be conpetent. The cross-objection
filed by the plaintiffs are not conpetent, wherein it has
been prayed that the |ease deed may be declared invalid and
ineffective against the rights of the plaintiffs." The
second reason given by the H gh Court relates to 0.41 R 33
CPC for giving relief to the WMath. The H gh Court said:
"That having regard to the facts of the case 0.41 R 33 CPC
cannot be called into aid. That provision H
684
should be applied with care and caution. The Court should
not lose sight of the other provisions in the Code of Cvi
Procedure. It should not also forget the law limtation and
the Court Fees Act."

Before us, M. B.D. Sharma, |earned counsel for the
appel | ant pursued both the reasons given by the H gh Court.
Counsel asserted that the cross-objection was maintainable
not only against the appellants but also against Madan
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Mohan. The counsel also urged that in any event, the cross-
obj ection ought to have been considered if not under 0.41 R
22 but under 0.41 R 33 of the CPC. M. Rohtagi, |earned
counsel for the respondents, advanced an interesting
submi ssion. He wurged that the land sold was a part of the
| and al ready | eased to Madan Mohan. Even if the sal e goes as
invalid, the | ease of the entire |land revives and renmai ns So
I ong as the | ease remai ns bi nding between the parties, Madan
Mohan would be entitled to retain possession of the entire
| and demi sed. The counsel urged that it would be, therefore,
futile for the Math to seek possession of the property from
the appellants in the cross-objection
The assunption of M. Rohtagi though logical if not
| egal should be subject 'to the decision in the cross-
obj ection. W nust, therefore, examne the validity of the
cross-objection and the contentions raised therein. It wll
be seen that the ~cross-objection filed by the Math was to
the entire judgnent of |earned single judge. Therein, the
Math raised two principal grounds. The first related to the
deni al of _decree for possession of property which was the
subj ect matter of sale. It-was contended that the Math woul d
be entitled to possession of that property when the sale was
declared as null and void. The second ground was in regard
to validity of the lease and the dismssal of the suit in
respect thereof. It was contended that the suit in regard to
the | ease was not barred by linmtation
D fferent considerations, however, apply to t he
different points raised in the cross-objection. W wll
first consider the right of the Math to file cross-objection
agai nst the appel lants. The learned single judge has
invalidated the sale of property to Mdan Mhan while
denying a decree for possession. The appellants before the
Di vi sion Bench wanted to get rid of the finding as to
invalidity of the sale. The Math in turn, wanted to recover
possession of that property fromthe appellants and Madan
Mohan. The W©Math instead of filing an appeal for that relief
could as well take the cross-objection. That woul d be clear
fromthe provisions of R 22 of O 41 CPC. That is as plain
as plain can be. The High Court was clearly in error in
hol ding to the contrary.
685
The next question for consideration is whether the
cross-obj ection was nmintainabl e agai nst Mudan Mhan, the
co-respondent, and if not, whether the Court could call into
aid 0 41 R 33 CPC. For appreciating the contention it wll
be useful to set out hereunder R 22 and R 33 of order 41:
"R 22 Upon hearing, respondent may object to
decree as if he had preferred separate appeal
(1) Any respondent, though he may not / have
appeal ed fromany part of the decree, may not only
support the decree (but may also state that the
finding against himin the Court below in respect
of any issue ought to have been in his favour, and
may al so take any cross-objection) to the decree
which he could have taken by way of appeal
provided he has filed such objection in the
Appel late Court w thin one nmonth fromthe date of
service on himor his pleader of notice of the day

fixed for hearing the appeal, or wthin such
further time as the Appellate Court may see fit to
al | ow.

XXX XXX XXX XXX XXX

R 33 Power of Court of Appeal

The Appellate Court shall have power to pass any
decree and make any order which ought to have been
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passed or nmde and to pass or make such further
ot her decree or order as the case may require, and
this order may be exerci sed by the Court
notw t hstandi ng that the appeal is as to part only
of the decree and nay be exercised in favour of
all or any of the respondents or parties may not
have filed any appeal or objection and nmay, where
there have been decrees in cross suits or where
two or nore decrees are passed in one suit, be
exercised in respect of all or any of the decrees,
al t hough an appeal may not have been fil ed agai nst
such decree.

XXX XXX XXX XXX XXX XXX
CGeneral ly, the cross-objection could be urged against
the appellant. It is only by way of exception to this

general rule that one respondent nmay urge objection as
agai nst the other respondent. The type of H
686
such exceptional cases are also very nuch limted. W may
just think ~of one or two such cases. For instance, when the
appeal by sone of the parties cannot effectively be disposed
of without opening of the matter as between the respondents
interse. O in a case where the objections are common as
agai nst the appellant and co-respondent. The Court in such
cases would entertain cross-objection against the co-
respondent. The law/in this regard has been laid down by
this Court as far back in 1964 in Panna Lal v. State of
Bonbay, [1964] 1 SCR 980 at 991. After reviewing all the
deci si ons of di fferent H gh Courts, there this Court
observed
“In our opinion, the view that has now been
accepted by all the Hi gh Courts that order 41, r
22 permits as a general rule, a respondent to
prefer an objection directed  only against the
appellant and it is _only in exceptional cases,
such as where the relief sought against the
appellant in such an objection is intermi'xed with
the relief granted to the other respondents, so
that the relief against. the appellant  cannot be
granted without the question being re-opened
bet ween the obj ecting respondent and ot her
respondents, that an objection under 0.41 R 22
can be directed against the other respondents, is
correct. \Whatever may have been the position under
the old S 561 the wuse of the word "cross-
objection" in 0.41 R 22 expresses unnistakably

the intention of the | egi sl ature ~that t he
obj ection has to be directed agai nst the
appel | ant . As Raj amannar CJ sai d in
Venkataswaral u v. Ranmanna: "The legislature by

descri bing the objection which could be taken by
the respondent as a "cross-objection" must. have
del i berately adopted the view of the other Hi gh
Courts. One cannot treat an objection by a
respondent in which the appellant has no interest
as a cross-objection. The appeal is by the
appel l ant agai nst a respondent, t he Cross-
objection nmust be an objection by a respondent
against the appellant." W think, with respect,
that these observations put the matter clearly and
correctly. That the legislature also wanted to
give effect to the views held by the different
H gh Courts that in exceptional cases as mentioned
above an objection can be preferred by a
respondent agai nst a co-respondent is indicated by
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the substitution of the word "appellant” in the
third paragraph by the words "the party who nay be
af fected by such objection. "

687

This view has been there as a guide for a little over
two decades. W should not add anything further at this
stage. The Ilaw should be A clear and certain as a guide to
human behavi our. No attenpt should be nade to unsettle the
aw unl ess there is conpelling reason. W do not find any
such compelling reason and we, therefore, reiterate the
above principl es.

Basically, the first question raised in the cross-
objection relates to the right of Madan Mohan to retain the
property under the sale deed. The appellants are the second
purchasers. The Math, therefore, could urge the objection
that the appellants and Madan Mohan have no right to retain
the property after the sale deed was declared null and void.
But then the considerations as to the |ease deed is quite
different., The validity of the | ease deed and t he possession
of the l'and thereof has to be determ ned only agai nst Madan
Mohan. It i's not interm xed wi'th the right of the
appel lants. It has no relevance to the question raised in
the appeal. The Hi gh Court-was, therefore, right in holding
that the Ccross-obj ection as to the | ease was not
mai nt ai nabl e agai nst Madan Mohan. D

But that does not nean, that the Math shoul d be | eft
wi t hout renmedy agai nst the judgnent of learned single judge.
If the cross-objection filed under R 22 of 0.41 CPC was not
mai nt ai nabl e agai nst. ‘the co-respondent, the Court could
consider it under R 33 of 0.41 CPC. R 22 and R 33 are not
nmutual |y excl usive They are closely related with each other
If objection cannot be wurged under R 22 against co-
respondent, R 33 could take over and cone to the rescue of
the objector. The appellate court could exercise the power
under R. 33 even if the appeal is only against a part of the
decree of the lower court.. The  appellate court could
exercise that power in favour of all or any of the
respondents al though such respondent may not have fil ed any
appeal or objection. The sweep of the power under R’ 33 is
wi de enough to determ ne any question not only between the
appel l ant and respondent, but also between respondent and
co-respondents. The appellate court coul d pass any decree or
order which ought to have been passed in the circunstances
of the case. The appellate court could al so pass such other
decree or order as the case may require. The words "as the
case may require" used in R 33 of O 41 have been put in
wide terns to enable the appellate court to pass any order
or decree to nmeet the ends of justice. Wat then shoul d be
the constraint? W do not find many. W are not. giving any
liberal interpretation. The rule itself is |iberal enough
The only <constraint that we could see, nay be these: That
the parties before the | ower court should be therebefore
688
the appell ate court. The question raised nmust properly arise
out of the judgnent of the lower court. |[If these two
requirenents are there, the appellate Court could consider
any objection against any part of the judgnent or decree of
the lower court. It may be urged by any party to the appeal
It is true that the power of the appellate court under R 33
is discretionary. But it is a proper exercise of judicia
di scretion to determine all questions urged in order to
render conplete justice between the parties. The Court
should not refuse to exercise that discretion on nere
technicalities.

In the result, we allowthe appeal and reverse the
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j udgrment and decree of Division Bench of the H gh Court. The

Di vision Bench shall now restore the appeal and cross-

objection of the parties and dispose of the sane in

accordance with law and in the Iight of observations made
The appel l ants shall get the cost of this appeal.

S. L. Appeal al | owed.
689




