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ACT:

Hyderabad Land Revenue Rul es subsequently repeal ed and
re-enacted as Andhra Pradesh (Tel engana Area) Land Revenue
Rul es, 1951 franed under Hyderabad Land Revenue Act (VIII of
1317 F)-r. 71 as anended on July 4, 1958 -Diversion of
agricultural |and to non-agricultural purposes-node of
assessnent of |and revenue -Wether. rule valid.

Bonbay Land Revenue Rules franed under Bombay Land
Revenue Act, 1879-r. 81 as anended on March 27, 1958-Whet her
rule valid.

Rule 71 of the Hyderabad Land Revenue Rul es, which is
simlar to r. 81 of the Bonbay Land Revenue Rul es, provides
for node of assessnment of |land revenue in the event of
di versi on of agricul tural l-ands to non-agri cul tura
pur poses.

HEADNOTE

The respondents in these appeals had filed certain wit
petitions challenging the Ilevy and denand of non-
agricultural assessment nmade by the appellants, on the
ground, anong others, that the above rules conferred
ungui ded and uncontrolled power and there was excessive
del egation of |Ilegislative functions and therefore the rules
were violative of Art. 14 of the Constitution.  The High
Court accepted the contention and quashed the demand of
assessnent.

Al'l owi ng the appeal s,
N

HELD: Del egation of sone part of |egislative power
becomes a compul sive necessity for viability and functioning
of the various institutions created by the Constitution. The
| egi sl ature can delegate details to be worked out by the
del egate and the details nmay be nunerous and significant yet
they my well be nade over to the appropriate agency. The
gui deline need not be found in the inpugned provision. The
same may be collected from the setting in which the
provision is placed, the purpose for which the Act is
enacted and even the preanble of the statute in which the
provision is incorporated. The object sought to be achieved
by legislation or statute can furnish reliable guideline for
the exercise of discretionary power. [104 B, F-G 100 H, 101
Al
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Constitutional Law by Prof. WIIls, p. 587; Kunnathat
That hunni Moopil Nair v. The State of Kerala and Anot her
[1961] 3 SCR 67; New Manek Chowk Spinning and Weaving M| s.
Co. Ltd. and Ors. v. Minicipal Corporation of the City of
Ahrmedabad and Ors. [1967] 2 SCR 679; State of Andhra Pradesh
JUDGVENT:

Kerala v. Haji K Haji K

94

Kutty Naha & Ors. etc. [1969] 1 SCR 645; Rangil das Varaj das
Khandwal a v. Collector of Surat & Os. [1961] 1 SCR 951; and
Avi nder Singh etc. v. State of Punjab & Anr. etc. [1979] 1
SCR 845, referred to.

The basic purpose for which a Land Revenue Act is
enacted is for enpowering the State and its agencies and its
officials to assess and |evy |and revenue. The |and revenue
is a tax and the validity of a taxing statute has to be
determ ned keeping  in view the fact that in the matter of
taxation the Court allows w de area of picking and choosing
and the slab system [105 A, G H|

In the instant case r. 71 is made in exercise of the
rule making power conferred by s. 172 of the Hyderabad Land
Revenue Act. This rule making power is to be exercised for
the purpose of carrying out the provisions of the Act.
VWhenever land is diverted to use other than agricultural
power is conferred to  |evy non-agricultural assessnment or
speci al assessnent but this assessnment is to be deternm ned
under the anended r. 71, keeping in view the purpose of the
Act, nanely, levying and collection of revenue, the use to
which the land is put, the profit derived from such devi ated
use of the and again correlated to popul ation as set out in
various sub-clauses of anended r. 71 and within floor and
ceiling prescribed in the inmpugned rule. The H gh Court fel
into an error in holding that rule 71 allowed a wi de nmargin
to the revenue officers in the matter of determning the
speci al assessnent to be levied on land used for  non-
agricultural purposes. The High Court failed to notice that
area within which the discretion/of the revenue of ficer can
operate is circunscribed both by the floor and ceiling fixed
and whil e deternining the quantum of assessnent, the revenue
officer has to bear in mind the use to whichland is put as
also the profit derived fromthe wuse of the of |and. The
order made by the revenue officer is appealable. Wen a
demand is raised, it can always be controverted under the
various provisions of the relevant rules and the concerned
assessee will have full opportunity to vindicate his stand.

[104 H 105 A-B; E-G

There is no excessive del egation of [Ilegislative
functions in the Hyderabad Land Revenue Act. Section 50 of
the Act «clearly confers power on the State Legislature to
| evy assessnment and when the land is diverted to a use other
than agriculture, the legislature conferred to power to |evy
non-agricul tural assessnment. El aborate provision has been
made for |evying assessment. Section 172 conferred power to
enact rules for giving effect to the provision of the Act
and the guideline was provided as herein above indicated.
[106 B-(C

Bonbay Land Revenue Code was enacted in the year 1879
to consolidate and anend law relating to revenue officers
and to the assessnent and recovery of |and revenue and ot her
matters connected wth Land Revenue Administration. Section
48 confers power to levy and assess the |and revenue with
reference to the use of the I and. Chapter Xl nmakes detail ed
provision for the procedure to be followed by the revenue
of ficers while discharging their duties and carrying out the
functions inposed by the Code. Chapter X Il provides for
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appeal s and revisions against the orders of the revenue
of ficers. [106 E-Q
95

Rule 81 of the Bonmbay Land Revenue Rul es franmed under
s. 214 of the Act, as anmended on March 27, 1958, provides
for ordinary rates of non-agricultural assessnent. Floor and
ceiling rates vary fromarea to area denmarcated on the basis
of population and it is further provided that in fixing the
rates within the floor and the ceiling, due regard shall be
had to the general Ievel of the value of the lands in the
locality used for non-agricultural purposes. The Act and the
Rul es provide for sufficient guidelines, and it cannot be
sai d t hat the Conmi'ssi oner enj oys wi de arbitrary
di scretionary power. The discretion has to operate within
the floor and the ceiling; the yardstick is the value of the
 and used for non-agricultural purposes in the locality, the
area has to be dividedvillage-w se, town-w se, city-w se
and overall what is being assessed is none-the-less |and
revenue. The High Court was in error in striking dow the
provision on the ground that the Conmm ssioner enjoyed wi de
arbitrary discretion wuncontrolled by any guidelines. The
di scretion is not only controlled but there is sufficient
guidelines in the Act ‘and the Rules. [106 H, 107 A-G

We woul d expect revenue authority ordinarily to hear
the person affected by the order |evying non-agricultura
assessment or at the time of its appeal or revision, but on
this count the demand cannot be struck down because when a
demand is served it can be objected to and the decision is
appeal able. It cannot be said that the Rule would be bad as
it does not inhere the principles of natural justice. [107
G H, 108 A]

&

ClVIL APPELLATE. JURISDICTION- : Civil Appeals Nos.
1221-1222 & 1407-1413 of 1970

Fromthe Judgnent and Order dated the 30th Septenber,
1965 of the Mysore High Court in Wit Petitions No. 1934/64,
672 of 1963, 1165-1168, 1198-1199 & 2619 of 1963
respectively.

M Veerappa and Ashok Kumar Sharma for the appel lants
in all appeals.

Naunit Lal, Kailash Vasdev and Krishna Kumar for
Respondents in CA Nos. 1407-1412/73.

M N. Phadke, Vinod Bobde, D.N. Msra and Ms. A K
Verma with himfor the Respondents in CA 1222 & 1413/ 70.

S.S. Javali and B.P. Singh for the Respondent in CA
1221 of 1970.

The Judgrment of the Court was delivered by

DESAI, J. CGivil Appeals Nos. 1221-1222/70 arise froma
decision of the Division Bench of the then Hi gh Court of
Mysore at
96
Bangalore in Wit Petition Nos. 672/ 63 and 193/ 64 by which
the Hgh Court quashed the demand of Non-Agricultura
assessment (N A. assessment for short) nade by the
respondents on the ground that Rule 71 as amended on July 4,
1958 of the Hyderabad Land Revenue Rul es which appeared to
have been repealed and re-enacted as the Andhra Pradesh
(Tel engana  Area) Land Revenue Rul es, 1951 was
unconstitutional being violative of Art. 14 of the
Constitution and hence void.

Cvil Appeals Nos. 1407 to 1413/70 arise from a
decision of the Division Bench of the same High Court in a
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group of wit petitions by which the Hi gh Court quashed the
denmand of Non-Agricultural assessnent on the ground that
Rul e 81 of the Bonmbay Land Revenue Rul es as anmended on March
27, 1958 was unconstitutional being violative of Art. 14 and
hence voi d.

Appellants in both the groups are the State of Mysore
and some officers. Respondents are the original petitioners
in both the groups.

Rule 71 of the Hyderabad Land Revenue Rules and Rule 81
of the Bonmbay Land Revenue Rules were anended in an
i dentical manner but on two different dates and the validity
of each anended rul e was questioned on identical grounds and
nore or less the H gh Court for identical reasons quashed
both the Rules as anended and al nost identical grounds were
canvassed in support of rival contentions before us and
therefore, all these appeals are disposed of by this comon
j udgrent .

The boundaries of old Msore State underwent a change
consequent upon the re-organisation of States in 1956. Sone
portion of ~forner Bonbay State as  well as sone portion of
the old Hyderabad State were allocated to Mysore State. This
hi stori cal phenonenon led to different Land Revenue Code
remaining in operation in different parts of the State of
Mysore. To be precise that area of former Bonbay State
formng part of Mysore State continued to be governed in
respect of land revenue by the Bonbay Land Revenue Code,
1879 and the rules nmde thereunder. Simlarly that area of
fornmer Hyderabad State which was allocated to Mysore State
continued to be governed by the Hyderabad Land Revenue Act
(M1l of 1317F).

97

In Re C. A Nos. 1221-1222/70 : Respondents questioned
the validity of the anmended Rule 71 of the Hyderabad Land
Revenue Rules which cane into force fromJuly 4, 1958. It
reads as under

"71 (1) : Mdde of assessment in the event of
di version of agricultural  lands to non-agricultura
purposes, the special assessnent shall be levied as
follows : -

(a) in the case of land situated in any village the
popul ati on of which does not exceed 5,000 the rate
of special assessnent |eviable shall be not 1ess
than the agricultural assessnent |eviable on such
| and and note nore Rs. 40 per acre.

(b) in the case of land situated in any village or
town other then a town comi ng under Sub-Rule (c)
of this Rule, the population of which exceeds
5,000 the rate of special assessnent |eviable
shall be not less than Rs. 40 per acre and not
nore than Rs. 80 per acre.

(c) inthe case of land situated wthin.-an area
conprising the Minicipality limts of the town of
Rai chur, Qulbarga and Bidar the rate of special
assessnent | eviable shall be not |ess than Rs. 150
per acre and not nore than Rs. 250 per acre."

The validity of the anended rule was challenged on the
ground that it provides no guidelines for determ ning N A
assessment for various plots and that it suffers fromthe
vice of excessive delegation of essential |egislative
functions and therefore any demand raised in exercise of the
power conferred by the anended Rule 71 would be arbitrary
and therefore violative of Art. 14 of the Constitution.

In Re. C A Nos, 1407 to 1413/70: Respondents who were
petitioners in the H gh Court questioned the validity of
Rul e 81 of the Bonmbay Land Revenue Rul es as amended on March
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27, 1958. It reads as under

"81 (1): Rate of Non-Agricultural assessment:

The rate of Non-Agricultural assessnent |eviable
shall be as follows: -
98

(a) inthe case of land situated in any village the
popul ati on of which does not exceed 5,000 the rate
of Non-Agricultural assessnment |leviable shall be
not less than the agricultural assessnment |eviable
on such land and not nore than Rs. 40 per acre.

(b) inthe case of land situated in any village or
town other than a town com ng under Cl ause (c) of
this rule, the population of which exceeds 5,000
the rate of Non-Agricultural assessnent |eviable
shall be not less than Rs. 40 per acre and not
nore than Rs. 80 per acre.

(c) inthe case of land situated in any Cty or Town
referred to in the Table to Rule 100, the rate of
Non-Agricul tural assessnent |eviable shall be not
l.ess than Rs. 150 per acre and not nore than Rs.
250 per acre.

(d) Non-Agricultural assessment will be levied at
uniformrates for the entire extent converted for
non-agricul tural purposes, irrespective of the

extent actually built upon.”
The sane contention which was advanced in the forner group
of petitions was repeated in this group of petitions.

Validity of both the Rules was questioned on other
di verse grounds but except the one herein nentioned, other
contentions did not find favour with the H gh Court and
therefore, they need not be recapitul ated here.

The sole contention which found favour~ with the Hi gh
Court was that the Rule under chall enge confers ungui ded and
uncontroll ed power and there is no guideline either in the
Act or the Rules and there is excessive delegation of
| egi slative functions and therefore, both the amended Rul es
are violative of Art. 14 of the Constitution.

Thus the question which falls for consideration is
whet her the amended Rule 71 of the Hyderabad Land Revenue
Rul es and anended Rule 81 of the Bombay Land Revenue Rul es
suffer from the vice of excessive delegation of legislative
functions or that it confers canalised and unguided
arbitrary power on the officers or there is
99
no guideline to govern the discretion while enforcing and
i mpl ementing the two Rul es.

W would first examine the validity of amended Rule 71
of the Hyderabad Land Revenue Rules. The Hyderabad . Land
Revenue Act (M1l of 1317F) was enacted to  amend and
consolidate the orders and regulations relating to |and
revenue. It is an exhaustive Code divided into 12 Chapters.
Chapter Il deals with appointment of Revenue Oficers and
their respective powers. Chapter 1V contains provision in
respect of land and | and revenue. Sec. 24 provides that al
Unal ienated | ands belong to Governnent. Sec. 48 provides
that all land, whether applied to agricultural or any other
purpose and wherever situate shall be liable to paynent of
| and revenue to the Governnent in accordance wth provisions
of this Chapter and Chapters VIl and | X except in case title
to land has been transferred to any nunicipality or the
revenue thereof has been wholly remtted under any specia
contract with the Government or under any order or |aw. Sec.
50 which is material for the present purpose confers power
for assessnment and | evy of |and revenue. It reads as under

"50. Land revenue shall be assessed according to the
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various nodes of use-
(a) agricultural use.
(b) In addition to agricultural use any other use from
whi ch profit or advantage is derived.
VWen rate is assessed on any |land for any one of
the aforesaid purposes and the land is appropriated for
any other purpose the rate thereof shall be altered and
fixed again, although the term of subsisting settlenent
may not have expired.
It beconmes clear that the land revenue was to be assessed
according to the use to which the land is put and especially
in the case of wuse of Iland for purposes other than
agriculture, the N A assessnent would be assessed keeping
inview the use to which the land is put and the profit or
advantage derived fromsuch use of the land. Chapter VI
contains provisions for Survey and settlenment of |and which
woul d i nclude assessnent in respect of each survey, piece
and parcel of land. Sec. 84 provides for announcerment of the
100
assessnent _and the manner in which it is nmade, and the
announcerent should include the assessnment fixed in respect
of each plot of land called survey nunber. Chapter |X makes
provision for responsibility of payment of revenue and the
method of its recovery -and the priority of paynent in
respect of |land revenue. Chapter X deals with the procedure
prescribed for revenue officers in dealing with cases under
the Land Revenue Act. Chapter Xl provides for appeal, review
and revision of the orders of revenue officers. Sec. 172
confers power on the Government to make rul es by publication
in the Jarida (presumably official Gazette) consistent with
the provisions of the Act to carry out ~the -purpose and
objects of the Act and for the guidance of all persons in
matters connected with the enforcenent of° the Act "or in
matters not expressly provided for in the Act. In exercise
of this power, Hyderabad Land Revenue Rules have been
enacted and pronul gat ed subsequently repeal ed and re-enacted
as the Andhra Pradesh (Telengana Area) Land Revenue Rul es,
1951. Rule 71 as anended on July 4, 1958 has been extracted
herei nbefore. It provides for node of assessnent in the
event of diversion of agricultural l['ands to non-agricultura
purposes. Briefly, N A assessnent also styled -as specia
assessment has to be levied within the mninmm and the
maxi mum as provided in sub-clauses (a), (b) and (c) of Rule
71 (1). The anended rule also confers power for wupward
revision of N.A assessnent at intervals.

I's this power uncanalised, unguided or arbitrary ? Rule
71 (1) as anmended recites that in different areas correl ated
to population between the floor and the ceiling therein
prescribed, N A assessnent has to be levied. Ordinarily the
land is put to agricultural use and the assessnent is to be
| evi ed depending upon the wuse of the land for agricultura
purposes. Were there is a diversion in the use of |land, a
speci al assessnent called N A assessnment can be |levied. The
right to levy NNA assessnment is not in dispute. And N. A
assessment is none-the-less assessnent of revenue to be paid
for the wuse of the land. What is questioned is that the
power conferred by the rule gives so nmuch wde arbitrary
discretion to the officers that in the absence of guidelines
the revenue officers indifferent areas may act arbitrarily

and therefore, 1in the absence of guidelines this ruleis
violative of Art. 14.
The question therefore, is whether there is any

guideline for the exercise of this power ? It is by now
wel | -recogni sed that guideline need not be found in the
i mpugned provision. The sane may be
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101
collected fromthe setting in which the provision is placed,
the purpose for which the Act is enacted and even the
preanbl e of the statute in which the provision is
incorporated. A legislation or statute is enacted to achieve
some public purpose and the policy of law and the object
sought to be achieved <can furnish reliable guidelines for
the exercise of discretionary power. Prof. WIIls in his
Constitutional Law, p. 587 observes as under:

"If a statute declares a definite policy, there is

a sufficiently definite standard for the rule against
the delegation of legislative power, and also for
equality if the standard is reasonable. If no standard
is set wup, to avoid the violation of equality’ those
exercising the power nust act as though they were
admi ni stering a valid standard."

I n Kunnat hat ~That hunni Mopil Nair v. The State of
Keral a and Another(1l), a Constitution Bench of this Court
struck down the Travancore-Cochin Land Tax Act, 1955 as
being violative of Art. 14 on the ground that unequals were
treated equally. By the inpugned Act all lands in the State
of whatever description and held under whatever tenure were
to be charged and levied a uniformrate of tax to be called
the basic tax. This Court held that the Act obliged every
person who held land to pay the tax 'at the flat rate
prescri bed, whether /or not he nade any incone out of the
property, or whether or not the property was capable of
yi el ding any incone. Consequently, the Court held there was
no attenpt at classification in the provisions of the Act
and it was one of - those cases where the lack of
classification created inequality. I n reaching this
concl usion, Sinha, CJ speaking for the mjority observed as
under :

"The Act thus proposes to inpose a liability on
| and holders to pay a tax which is not to be |levied on

a judicial basis, because (1) the procedure to be

adopted does not require a'notice to be given to the

proposed assessee; (2) there is no procedure for
rectification of mstakes committed by the Assessing

Authority; (3) there is no procedure prescribed for

obtaining the opinion of a superior Civil Court _on

guestions of law, as is generally found in all taxing
statutes; and (4) no duty is cast upon the Assessing

Authority to act judicially in the matter of
102

assessment proceedings. Nor is there any right of

appeal provided to such assessee as may feel aggrieved

by the order of assessnent.”

This decision is of no assistance because Hyderabad
Land Revenue Act prescribed a detailed nethod of assessnent
and rel evant provisions would be followed while I evying N A
Assessment. The Rule circunscribes the operation of the
di scretion between the floor and the ceiling. The various
slabs are correlated to population. Sec. 50 itself provides
that the N A assessnent wll be assessed keeping in view
the use of the land and the profit derived fromthe use.
Further the orders made by the Revenue Oficers are not only
appeal abl e but even a review petition is contenplated at the
i nstance of the person aggrieved by the order of assessment.
Therefore, the criteria which appealed to the Constitution
Bench in striking down the Travancore-Cochin Land Tax Act,
1955 are not available in this case. On the contrary where
are such detail ed provisions for assessnent of Non-
Agricul tural assessnment such as use of land, profit derived
by the wuse of the land, the maxima and mnima and the
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various rates correlated to popul ation

In New Manek Chowk Spinning and Waving MIls Co. Ltd
and Ors. v. Minicipal Corporation of the Cty of Ahnedabad
and Os. (1), a Constitution Bench of this Court struck down
the assessment of property tax by the Minicipal Corporation
inter alia on the ground that the nethod of |evy of tax on
the basis of floor area was against the provisions of the
Act and the Rules nmmde thereunder. The Court held that the
nmet hod of taxation on the basis of floor area was sure to
give rise to inequalities as there had been no
classification of factories on any rational basis and the
Corporation failed to observe the law to determine the
annual rental value of ‘each building and | and conprised in
each of the Textile factories. W fail to see how this
deci sion would be of _any use because there is no flat rate
levy here and the N A assessnent has to be levied in
respect of each plot of land keeping in viewits |ocation,
use and the profit derived by the use of the |and.

Ref erence was next nade to State of Andhra Pradesh &
Anr. v. Nalla Raja Reddy & Os.(2) Affirm ng the decision of
t he Andhra High
103
Court which decl ared Andhra Pradesh Land Revenue (Additiona
Assessnent) and Cess Revision Act, 1962 as unconstitutional
the Court held that the classification based on ayacuts has
no reasonable relation to the duration of water supply or to
the quality or the productivity of the soil and that Secs. 3
and 4 fixing the minimumflat rate for dry or waste |and as
the case my be, have ignored the well established tarans
principle and therefore, the classification attenpted in
ei ther case has no reasonable relation to the objects sought

to be achieved, nanely, inposition of  fair assessnment and
rationalisation of revenue assessnment structure. Again we
fail to see how the decision would help us @ because

geogr aphi cal classification based on population criterion is
a valid basis for classification.

The next case to which out ( attention was drawn was
State of Kerala v. Haji K Haji K Kutty Naha & Ors. etc, (1)
in which this Court upheld the decision of the Kerala High
Court declaring Kerala Buildings Tax Act, 1961 ultra vires
the Constitution in that it infringed the equality clause of
the Constitution. The Court followi ng its —decision in New
Manek Chowk case held that in the absence of any rational
classification which was not even attenpted, the tax |evied
on floor area alone ignoring the use to which the building
is put, the materials wused in putting up the structure had
the pernicious effect of treating unequals as equals and
therefore, violative of Art. 14 of the Constitution. This
deci sion has hardly any rel evance to the issue raised before
us.

As against the aforenentioned decisions, it would be
advantageous to refer to Rangildas Varajdas Khandwala v.
Collector of Surat and Os.(2) The power to levy NA
assessment was questioned before this Court albeit under
different set of circunstances. The land involved in the
di spute was governed by the Bonbay Personal |nans Abolition
Act, 1952, whose constitutional validity was chal |l enged. The
Court held the Act was protected by the unbrella of Art. 31A
of the Constitution.

The next contention raised in that case was that the
Col l ector could not have Ilevied N A assessnment under Sec.
52 of the Bonbay Land Revenue Code. Negativing this
contention, this Court held that when the land is being used
for non-agricultural purpose, Sec.

104
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48 makes it obligatory wupon the assessing officer when
assessing the land revenue to look to the use to which it is
put at the tine of the assessnment and assess it according to
such use. Rule 71 provides for three safeguards against
arbitrary exercise of power viz. (i) use of the land, (ii)
profit derived fromthe use of the land and, (iii) location
of the I and.

In this connection we may refer to the | atest decision
of this Court in Avinder Singh etc. v. State of Punjab &
Anr. etc.(1l) After a review of |arge nunber of decisions
this Court held that del egation of some part of |egislative
power becones a conpulsive necessity for viability and
functioning of the wvarious institutions created by the
Constitution. Pertinent observation nay be extracted:

"The Law nmaking is not a turnkey project readynade
inall detail and once this situation is grasped the
dynam cs of del egation easily follow Thus we reach the
second constitutional rule that the essentials of
| egi sl ative functions shall not be delegated but the
i nessenti al s however nunerous and significant they be,
may well —~be nade over to appropriate agencies. O
course, every delegate i's subject to the authority and
control of the principal and exercise of delegated
power can al ways be directed, corrected or cancelled by
the principal., Therefore, the third principle that

energes is that even if there be del egati on
parliamentary control over del egated |egislation should
be a living continuity as a constitutional necessity.

Wthin these triple principles, Operation Delegation is
at once expedient, exigent  and even essential if the
| egi slative process is not to get stuck up or bogged
down or conme to a grinding halt with a few conplicated
bills."

Thus it is crystal <clear that the legislature can
del egate details to be worked out by the delegate and the
details may be nunerous and significant yet they may well be
nmade over to the appropriate agency.

Applying this vyardstick, what energes in this / case.
Rule 71 is made in exercise of  the rule nmaking power
conferred by Sec. 172 of
105
the Hyderabad Land Revenue Act. This rul e naking power is to
be exercised for the purpose of carrying out the provisions
of Act. The basic purpose for which the Land Revenue Act is
enacted is for enpowering the State and its agencies and its
official to assess and |levy |land revenue. Wenever land is
diverted to wuse other than agriculture, power is conferred
to levy N A assessment or special assessnent but this
assessnent is to be determ ned under the amended Rule 71
keeping in view the purpose of the Act, nanely, |evying and
collection of revenue, the use to which the land is put, the
profit derived fromsuch deviated use of the land and again
correlated to population as set out in various sub-clauses
of anended Rule 71 and within floor and ceiling prescribed
in the inpugned rule. Further the order nade by the
assessing authority is made appealable and reviewable. In
out opinion, there is sufficient guideline in the Act and
the Rules followi ng which the assessing authority has to
assess the N A assessnent. In this connection, it will be
advant ageous to refer to the oft quoted passage fromWIIs
whi ch bears repetition. It reads as under

"A State does not have to tax everything in order
to tax sonething. It is allowed to pick and choose

di stricts, objects, persons, methods and even rates for

taxation, if it does so reasonably ..."
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The High Court in our opinion unfortunately fell into
an error in holding that Rule 71 allowed a wide margin to
the revenue officers in the mtter of determining the
speci al assessnent to be levied on land used for non-
agricultural purposes. The High Court failed to notice that
area within which the discretion of the revenue officer can
operate is circunscribed both by the floor and ceiling fixed
and whil e deternmi ning the quantum of assessnent, the revenue
officer has to bear in mind the use to which land is put as
also the profit derived fromthe use of the land. The order
made by the revenue officer is appeal abl e. Now when a demand

is raised, it can always be controverted under the various
provisions of the relevant rules and the concerned assessee
will have full opportunity to vindicate his stand. It should

not be over-looked that the land revenue is a tax and the
validity of the taxing statute has to be deterni ned keeping
inview the fact -that in the matter of taxation, the Court
allows wide area of picking and choosing and the slab
system W are therefore, of the opinion that there was
sufficient guideline to govern the discretion of the revenue
of ficer and the rule coul d not be struck down on the
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ground that it confers wi de arbitrary, uncanal i sed
di scretionary power ‘uncontroll ed by any guidelines.

A very feeble attenpt was made to urge that there was
excessi ve del egation  of essential |egislative functions to
the executive giving it the power not only to enact the rule
but to amend it so'as to vary the N-A assessnent. Sec. 50
clearly confers power on the State Legislature to |evy
assessnment and when the land is diverted to a use other than
agriculture, the |legislature conferred the power to |evy
N. A. assessnment. Elaborate provision ‘has been nmade for
| evyi ng assessnment. Sec. 172 conferred power to enact rules
for giving effect to the provision of  the Act and the
gui del i ne was provi ded as herein above indicated. Therefore,
we are not inpressed by the submission that in the case the
| egi slature was guilty of del egati ng its essentia
| egi slative functions in favour of the executive.

Re C. A Nos. 1407 to 1413/ 70: In this group of appeals,
vires of anended rule 81 of the Bonbay Land Revenue Rul es
was questioned on the same identical grounds and the
chal l enge must fail for the same reasons. W nmay however,
briefly point out the schene of the relevant Act and the
rul es governing this case.

Bonbay Land Revenue Act was enacted in-the year 1879 to
consolidate and amend law relating to revenue officers and
to the assessment and recovery of |and revenue and ot her
matters connected with the Land Revenue Adm nistration.. Sec.
48 confers power to levy and assess the |and revenue with
reference to the use of the land -(a) for the purpose of
agriculture, (b) for the purpose of building, and(c) for a
purpose other than agriculture or building. Chapter VIII
i ncl udes provision for Surveys, Assessnents and Settlenents
of Land Revenue. Chapter VIII-A nmakes further provisions for
assessment and settlenent of |and revenue on agricultura
l and. Chapter Xl nwakes detail ed provision for the procedure
to be followed by the revenue officers while discharging
their duties and carrying out the functions inposed by the
Code. Chapter XIlIl provides for appeals and revisions
agai nst the orders of the revenue officers. Sec. 214 confers
power on the State Government to make rul es not inconsistent
with the provisions of the Act to carry out the purpose and
object thereof and for the guidance of all persons in
matters connected with the enforcenent of the Act. Armed
with this power, Land Revenue Rules, 1951 were enacted.
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Chapter XIV headed ’inposition
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and revision of non-agricultural assessnent’ nake detail ed
provisions for assessment and | evy of N A assessnment. Rule
80 confers power for alteration of assessment when |and
assessed or held for agricultural purpose if used for non-
agricultural purpose. Rule 80A confers power for revision of
N. A. assessnment on the expiry of the period for which
assessment on any land was assessed and levied. Rule 81
provides for ordinary rates of N A assessment. It was
amended and the validity of the anended rule is in question

Fl oor and ceiling rates vary fromarea to area denarcated on
the basis of population and it is further provided that in
fixing the rates within floor and the ceiling, due regard
shall be had to the general | evel of the value of the |ands
inthe locality used for non-agricultural purposes. Rule 82
makes detailed provision for the rate of non-agricultura

assessnent. to be determ ned in accordance wth that
provi sion where special rate of non-agricultural assessnent
isin force. Were N A assessnent is levied at an ordinary
rate, the Conmi ssioner before determ ning the rate at which
N. A. assessment will be levied on any particular plot has by
notification to divide the villages, tows and cities in
each district in his division to which a standard rate under
Rule 82 has not beenextended into two classes. Even while
assessing N. A assessnent, the Comm ssioner has to keep in
view the level of value of land in~ the locality used for
non-agricul tural purposes. In our opinion, both the Act and
Rul es thus provide for sufficient guidelines, and it cannot
be said that the Conmi ssioner enjoys wide arbitrary
di scretionary power. The discretion has to operate within
the floor and the ceiling; the yardstick is the value of the
| and used for non-agricultural purposes in-the locality, the
area has to be divided village-wise, town-w se, city-w se
and overall what is being assessed is |and revenue because
N.A. assessnment is none-the-less land revenue. In our
opi nion, the H gh Court was in (error in striking down the
provision on the ground that the Conm ssioner enjoyed wi de
arbitrary discretion wuncontrolled by any guidelines. The
di scretion is not only controlled but thereis sufficient
guidelines in the Act and the Rules and therefore, the Hi gh
Court was in error in striking down the demanded Rul e 81

It was in passing urged that there is no provision for
notice before N A assessment is levied. W would expect
revenue authority ordinarily to hear the person-affected by
the order levying N.A assessnment or at the time of its
appeal or revision, but on this count the demand cannot be
struck down because when a demand is served, it can be
objected to and the decision is appeal able. It cannot
108
be said that the Rule woul d be bad as it does not inhere the
principles of natural justice.

The decisions of the H gh Court were not sought to be
supported on any other ground. Accordingly, these appeals
must succeed.

Al the appeals are allowed and the judgnments of the
Hi gh Court in both the groups are quashed and set aside and
the wit petitions filed by the respondents are dismi ssed
with costs throughout.

H S K Appeal s al | owed.
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