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BENCH
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SI NHA, BHUVNESHWAR P.( CJ)
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ACT:

Muni ci pal Board- Menber-Incurring of disqualification If and
when becomes inconpetent to exercise his right-uU P
Muni cipalities Act, /1916 (U P. Il of 1916), ss’'.13 [I8),
87A, sub-s.2

HEADNOTE:

The appel |l ant was the President of a Miunicipal Commttee. A
witten notice of the intention to nmove-a notion ' of no
confidence in the President signed by nine nenbers 'of the
Board was delivered to the District Mgistrate under s. 87-A
sub-s. (2)of the UP. Minicipalities Act, 1916. The
District Magistrate duly convened a neeting of the Board,
but before the date of the neeting the appellant  noved a
wit petition in the H gh Court and questioned the validity
of the notice. The wit petition was disnmissed in |imne
inter alia as being premature. The Meeting of the Board.
was held on the due date and all the nenbers present, voted
for the notion of no confidence and the Miunsif of the area
who had presided declared the notion to have been carried.
The appellant by his second wit petition before" the Hi gh
Court desired that the

719

proceedi ng of the neeting be quashed and the resolution ex-
pressing no confidence in the appellant be not given -effect
to, by the State and the District Mgistrate, for the reason
that two of the menbers of the Board who had signed the
noti ce and subsequently taken part in the proceedings of the
nmeeting and voted, had 'incurred disqualification under s.
13-D (g) of the U P. Minicipalities Act, 1916, inasnuch as
they were in arrears in the paynent of municipal tax —-and
ot her dues to which s. 166 of the Act appli ed.

Held, that an order, dismissing a wit petition in linine
not on nmerits but for the reason that it was premature.
could not operate as res judicata in subsequent proceedings.
does not automatically come under suspension, or l|lose his
rights to take part in the proceeding of the Board, or
perform the duties of a nmenber or cease to be a nenber of
t he Boar d nerely on hi s i ncurring any of t he
di squal i fication nment i oned in s. 13-D of the u. P.
Muni ci palities Act, 1916. A menber of the Minicipal Board,
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nerely, by incurring the disqualification under cl. (g) of
s. 13-D of the U P. Minicipalities Act, 1916, was not
i nconpetent to exercise his rights as a nenber of the Board.
El ecti on Commi ssion, India v. Saka Venkata Subba Rao, [1953]
S.C R 1144, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 401 of 1961
Appeal by special l|eave fromthe judgment and order dated
May 24, 1961, of the Allahabad’ H gh Court in Cvil Msc.
Wit No. 846 of 1961.

M C. Setalvad Attorney-Ceneral for India and J.P. GCoya
for the appellant.

B. Agarwala and C. P. Lal, for respondents Nos. 1 and

K. Daphtary, Solicitor-GCeneral of India, R K Garg, S.
Agarwala, ~ D. P. Singh and M K. Ramanurthi, for
respondents Nos. 3 to 13.

1961. Sept enber  20. The Judgnent of the Court was
del i vered by

RAGHUBAR DAYAL, J.-This _appeal, by special |eave, is
directed against the judgment of the, H gh Court of
Al | ahabad dismssing awit petition filed
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by the appellant praying for the issue of a wit in the
nature of nmandanus directing the State of Utar Pradesh and
the District Magistrate, Meerut, not to give effect to the
resolution passed in the neeting of the nenbers of the
Muni ci pal Board, Pil khuwa, dated February 6. 1961 and for
the quashi ng of the proceedi ngs of that day.

The appellant was the President of ~the ~-Municipal ' Board,
Pi | khuwa, in January-February, 1959. On January 4, 1959, a
witten notice of the intention to mke a notion of no
confidence in the President signed by nine nmenbers  of the
Board, including Ram Nath and Kesho Ram Gupta, was delivered
to the District Magistrate, Meerut, in Pursuance of sub-s.
(2) of s.87-A of the U.P. Municipalities Act, 1916 (U/P. Act
Il of 19 16), hereinafter called the Act. The District
Magi strate, Meerut, duly convened a neeting of the Board on
February 6, 1961.

The appellant nmoved wit petition No. 367 of 1961 in the
Hi gh Court on February 2, 1961, and questioned the “validity
of that notice. That petition was disnmissed in linmne on
the sane day. It was held that unless and until an order of
renoval is passed actually by the State CGovernnent there
could not be any renoval of a nenber or anything which woul d
disentitle a menber to take part in the proceedings of the
neeting and that the application was al so prenature.

The neeting of the Board took place on February 6, 1961
M. Agarwal a, Munsif, Meerut, presided over the neeting al
the ten nenbers who were present, voted for the nmotion of no
confidence and the Miunsif declared the nmotion to, have been
carried. The appellant, by his wit petition, desired the
proceedi ngs of the neeting to be quashed and the resolution
expressing no confidence in the appellant be not given

O0OMNO

ef f ect to by the state of UWP. an-." the Di strict
Magi strate.
721

It was wurged before the High Court that the MO notice of
notion delivered to the District Magistrate was invalid and
so were the proceedings of the neeting. Ram Nath and Kesho
Ram Gupta who had signed the notice and also Raghunandan
I?,;, Prasad who, along wth them took part in t he
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proceedi ngs of the neeting and voted in support of the no
confidence’ resolution, bad incurred, prior to January 4,
1961, disqualification under s.13-D (g) of the Act inasmuch
as they were in arrears in the paynment of rmunicipal tax and
ot her dues in excess of one year’s demand to which s. 166 of
the Act applied. The contention was that on account of the
having incurred the aforesaid disqualification, they were
di squalified from being nenbers of the Boar d and,
consequently, were not conpetent to exercise the rights of
a nmenber of the Municipal Board.

The High Court held that Ram Nath had been proved to be in
arrears in paynent of house tax on February 6, 196 1, and
that Kesho Ram Gupta and Raghunandan Prasad were not in
arrears in paynent of the Tehbzarai tax for the year 1959-60
and house tax respectively. It held that a nmenber of the
Board did not cease to be a nenber on his nourning the
di squalification under~ s.13-D(g) and that he becane
disqualified nerely to exercise office and to act as a
menber. The I-earned Judges observed

"During t he conti nuance of t he di s-
qualification the person’'s right to act as a
menber falls into a state of suspension. On

renoval ~ of the disqualification the state of
suspensi on disappears and his r
cise/ office as a nenber of the board revives
unl ess 'he has been renpved by Governnent from
nmenbership of the board under section 40 of
t he Act during the -continuance of di s-
qual i fi cation."
Hol di ng that the notion of no confidence wasvalid as it had
been passed by the vote of nine nenbers
722
who constituted the mpjority of nore than half the tota
nunber of menbers of the Board, that being seventeen, and
that those nine nmenbers of the Board being qualified and
duly el ected menbers of the Board, Ram Nath’s taking part in
that neeting did not vitiate its proceedings in view of the
provisions of sub-s. (2) of s. 113 of the Act, the |earned
Judges di smissed the wit petition. The | earned Judges did
not consider the validity of the notice on nerits ~as they
were of opinion that the order on wit petition No. 397  of
1961 operated as res judicata, though in view of their
opinion the notice of notion of no confidence would have
been invalid if the nane of Ram Nath be excluded from the
signatories as in that case the nunber would be eight and so
one short of the number required by the provisions of sub-s.
(2) of s. 87-A of the Act. The nmeeting held in pursuance of
a bad notice would al so have been invalid.
The |learned Attorney General, appearing for the  appellant,
has rai sed the followi ng, contentions :
(1) The order dismissing wit petition No.
397 of 1961 could not operate as res jwudicata
as it had been dism ssed mainly on account of
its being premature and not on nerits.
(ii) A nenber of the Minicipal Board, on
incurring a disqualification under s. 13-D
ceases to be a nenber of the Board so long as
the disqualification exists and therefore he
cannot act as a nenber of the Board for any
pur pose.
(iii) Kesho Ram Gupta was al so a disqualified
menber of the Board and the resolution of the
Board dated February 6, 1961, holding that no
Tehbazari tax was due from Kesho Ram Gupta and
that the amount deposited by hi munder protest

ght to

exer -
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on February 9, 1961, be refunded., was ultra
vires the power of the Board which had no
power to review or revise the inposition of
t ax.
723
(iv) Due to the disqualification incurred by
Ram Nat h and Kesho Ram Gupta, both the notice
of notion of no confidence and the proceedi ngs
of the meeting were bad as, excluding their
signatures and votes, the nunber of nenbers
signing the notice and of those voting at the
nmeeting becones less than half the total of
t he nmenmbers of the Board.
(v) The proceedings of the neeting were
vitiated “even if Ram Nath alone, who was a
di squalified nenmber, had taken part in the
nmeeting and were not saved by the provisions
of © sub-s. (2) of ‘a. 113, as the neeting held
in pursuance of the provisions of s. 87-A of
the Act is not a neeting of the Board to which
the provisions of sub-s. (2) of s. 113 can
apply.
The |earned counsel for the respondents conceded that the
order dism ssing wit No., 397 of 1961 could not operate as
res judicata in’ these, proceedings on the question whether
the notice of no confidence was a valid notice or not.
W do not agree with the second contention .for the
appel l ant, or with the view expressed by the learned Judges
that a person who incurs disqualification under cl. (g) of
a. 13-D of the Act becones disqualified to exercise office
and to act as a menber.
Section 13-C of the Act |ays down the  qualifications for
menber ship of the Board and s. 13-D lays down the
disqualifications for nenbership. ~ O its ten clauses, the
rel evant clause of s. 13-D for our purpose is cl. (Qg). It
reads :
"A person, notwi't hst andi ng t hat he is
ot herwi se qualified, shall be disqualified for
bei ng chosen as, and for being, a menber of a
Board if he is in arrears in the payment of
muni ci pal tax or other dues in excess of one
year’s demand to which section 166 applies”.
724
Second proviso to this section is:
"' Provided further that in the case of  (g),
the disqualification shall cease as soon as
the arrears are paid."
If a nmenber of the board falls in arrears in the payment of
tax, he incurs this disqualification. The provisions of s.
13-D do apply to nmenbers of t he boar d incurring
di squalification during the period of their menbership and
are not confined in their application to the stage previous
to the election as, in that case, the expression "and for
being’ in the section would have been unnecessary. Thi s
expression has been interpreted in El ection Conm ssion
India v. Saka Venkata Subba Rao (1) in connection with the
interpretation of Art. 191, whose relevant provisionis "is
person shall be disqualified for being chosen as, and for
being, a nenber of the Legislative Assenbly or Legislative
Council of a State......... It was observed at page 1157
"Article 191, which | ays down the sane set of
di squalifications for election as well as for
continuing as a nmenber, and article 193 which
prescribes the penalty for sitting and voting
when disqualified, are naturally phrased in
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terns w de enough to cover both preexisting

and supervening disqualifications."

There is nothing ins. 13-D or in any other section of the
Act which provides for the suspension or cessation from
menbership of a duly el ected nenber on his incurring any of
the disqualifications under s. 13-D. On the other hand the
provisions of s. 40 of the Act lead to the inference that a
menber incurring such a disqualification, continues to be
entitled to take part in any proceedings of the Board or to
perform the duties of a nmenber. Section 40 deals with the
renoval of menbers and empowers the State Government
(1) [21953] S.C R 1144.
725
in the case of a city or the Prescribed Authority in any
other case, to renove a nenber of the board on any of the
grounds nentioned in cls. (a) to (f) of sub-s. (1). The
ground for removal mentioned in.cl. (b) is that a nmenber has
i ncurred any of the disqualifications nmentioned in Bs. 12-D
and 13-D. / Sub-sections (3), (4) and (5) of s. 40 read
"(3) The State Governnment may renove from the
board a nenber who in its opinion has so
flagrantly abused in any manner his position
as a nenber of the board as to render his
conti nuance as a nenber detrinmental to the
public interest:
(4) Provided that when either the State
Covernment or the Prescribed Authority, as the
case may be, proposes to take action under the
foregoing provisions of this section, an
opportunity of explanation shall be given to
t he nmenmber concerned, and when such action is
taken the reasons therefore shall be placed on
record.
(5) The State Governnment may place | under
suspensi on a nenber, agai nst whom proceeding
under sub-sections (3)and (4) has been
commenced, until the conclusion of the enquiry
and any nenber who has been so suspended shal
not so long as the order of suspensi on
continues to remain in force, be entitled to
take part in any proceedi ngs of the board  or
ot herwi se performthe duties of a nmenber.”
The State Governnent is enpowered to suspend a nenber
agai nst whom proceedi ngs under sub-s. (4) had commenced,
i.e., against whomaction for renoval is being taken on one
of the grounds nentioned "in cls. (a) to (f) of sub-s. (1).
A nenber so suspended is not entitled to take part in any
proceedi ngs of the board or otherw se performthe duties of
a nenber during the period of suspension. It can be
legitimately inferred fromthe provisions
726
of sub-s. (5) that in the absence of an order of suspension
t he menber who had not only incurred any of t he
di squalifications nmentioned in s. 13-D, but agai nst whomthe
Government m ght have started proceedings, was entitled to
take part in the proceedings of the board or to perform the
duties of a nenmber so long as the Governnment does not place
hi m under suspension. W are therefore of opinion that a
menber of the Minicipal Board does not automatically come
under suspension or lose his right to take part in the
proceedi ngs of the board or performthe duties of a nenber
or cease to be a nenber of the board nmerely on his incurring
any of the disqualifications nentioned in a. 13-D. It rmay
be nmentioned that any other conclusion can have very
unstable effect and can indefinitely make the validity of
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the proceedings and action of the board uncertain as one
cannot predicate at any nonment of tinme as to which of the
nmenbers of the board has incurred a disqualification, a
matter which nust be dependent nostly on the proof of the
al l egati ons nade. Such could not have been the intention of
the Legi sl ature.
Kesho Ram GQupta and Ragbunandan Prasad had incurred the
di squalification wunder cl. (g) of s. 13-D of the Act, they
were not inconpetent to exercise their rights as nmenbers of
the board and could therefore validly sign the notice., of
nmoti on of no confidence and take part in the proceedings of
the neeting held in pursuance of the provisions of s. 87-A
of the Act on February 6, 1961. It follows that the
proceedi ngs of, and the resolution passed at the neeting of
February 6, 1961, are valid and that the order of the Hi gh
Court dismissing the appellant’s wit petitionis correct,
though for different reasons.
In view of this opinion., it is not necessary to deal wth
the other contentions for the appellant. W therefore
di sm ss the appeal with costs.

Appeal  di smi ssed.
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