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ACT:

Punj ab Pre-enption Act 1913, as applicable in the State
of Haryans, 8. 15 - Wether constitutionally void.

HEADNOTE:

Interpretation of statutes - Provision of Constitution
sought to be interpreted or a statute whose constitutiona
validity is sought to be questioned - Interpretation that
will promote march & Progress towards a | Socialistic
Denocratic State - To be given.

Section 15 of the Punjab Pre-enption Act, 1913 as
applicable in the State of Haryana, incorporates-the right
of pre-enption based on consanguinity. The petitioners
chall enged this right of pre-enption based on consanguinity
under Art. 32 of the Constitution on the ground that it
offends Arts. 14 and 15 of the Constitution. It —was
contended on behal f of the respondent-State that the
classification in favour of the persons nentioned in section
15 has been nade on reasonable basis in the interests of the
public: (1) to preserve integrity of village conmunity; (11)
to avoid fragmentation of holdings; (111) to inplenent the
agnatic theory of succession; (iv) to pronote public and
private decency; (v) to facilitate tenants to acquire
ownership rights; (vi) to reduce litigation consequent to
i ntroduction of an outsider on famly property or jointly
owned property.
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Allowing the wit petitions,

HELD: 1(1) There is no justification for t he
classification contained in section 15 of the Punjab
Perception Act of the kinsfolk entitled to pre-enption. The
right of pre-enption based on consanguinity is a relic of
the feudal past. It is totally inconsistent wth nodern
i deas. The reasons which justified its recognition quarter
of a century
400
ago, nanely, the preservation of the integrity of rura
society, the wunity of famly life and the agnatic theory of
succession are today irrelevant. It is difficult to uphold
the classification on the  basis of wunity and integrity of
either the village community or the family or on the basis
of the agnatic theory of succession which 18 again in a way
connected with the integrity «of the famly. The list of
ki nsf ol k ment i-oned as entitled to preenption is
intrinsically defective and self-contradictory. There s,
t herefore, no reasonabl e classification and clauses 'First’,
' Secondl y* and "Thirdly’ of 8. 15(1) (a), "First’,
"Secondly’, and ' Thirdly of 8. 15(1)(b), clauses 'First’,
"Secondly’ and ’'Thirdly of 8. 15(1)(c) and the whole of
section 15(2) are, therefore, declared ultravires the
Constitution. [419 E-H]

1.2 Clause "fourthly' of 8. 15(1)(a), clauses '"fourthly
and fifthly’ of 8. 15(1)(b) and <clause 'fourthly’ of 8.
15(1) (c) are valid and do not infringe either Art. 14 or 15
of the Constitution. [416 H 417 A

2.1 Whether it is the Constitution that is expounded or
the constitutional validity of a statute that is considered,
a cardinal rule 18 to look to the Preanmble to the
Constitution as the guiding light and to the Directive
Principles of State Policy as the Book of interpretation.
The Preanble enbodi es and expresses the hopes and
aspirations of the people. The Directive Principles set out
proxi mate goals. At the tine of ‘exam ning statutes against
the Constitution, it is through these glasses that 'the court
must | ook, "distant vision’ or- ' near Vi sion’ . The
Constitution being sui-generis, where constitutional issues
are under consideration, narrow interpretative rules which
may have rel evance when | egi sl ative enact ment s are
interpreted may be msplaced. [411 D F]

2.2 In 1977 the 42nd anendnent proclained India as a
Soci alist Republic. The word 'socialist’ was introduced into
the Preanble to the Constitution. The inplication of the
introduction of the word ’'socialist’ which has now become
the centre of the hopes and aspirations of the people - a
beacon to guide and inspire all that is enshrinedin the
articles of the Constitution - is clearly to set 'up a
"vibrant throbbing socialist welfare society" in‘the place
of a "Feudal exploited society. Wien the Court considers the
guesti on whet her a
401
statute offends Article 14 of the Constitution it nust
consi der whether a classification that the |egislature may
have made is consistent with the socialist goals set out in
the Preanble and the Directive Principles enunerated in Part
IV of the Constitution. A classification which is not in
tune with the Constitution is per se unreasonable and cannot
be Permtted. [411 G H 412 A-C

3.1 The right of pre-enption based on consanguinity is
antiquated and feudal in origin and in character. The right
is very much |like another right of feudal origin and
character which subsisted here and there in India unti
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recently, particularly amongst the princely famlies,
nanely, the right of succession by prinogeniture. It is a
wel | - known characteristic of feudalism that the control of
the nost i mportant productive resource, land, should
continue in the hands of the sane social and fanmily group

The right of preenption based on consanguinity is a
consequence flowing out of this characteristic. It is
entirely inconsistent wth our Constitutional schene. Since
the Forty-Second Amendment, India is a socialist republic in
whi ch feudalism can obviously have no place and nust go.
[404 G H, 405 A-8]

3.2 Avoidance of fragnentation of hol dings, pronotion
of private and public decency and reduction of litigation do
not seem to have any rel evance to the right of pre-enption,
vested in the kinsfolk~ of the vendor. nme real question is
whet her a classification in favour of kinsfolk of the vendor
can be considered reasonable so as to justify a right of
pre-enmption in their favour for the purpose of preserving
the integrity of the village comunity or inplenenting the
agnatic theory of succession or preserving the unity and
integrity of ~the fanmly. The classification cannot be
consi dered reasonable in the circunstances prevailing today
what ever justification there mght have been for the
classification in 1960 when the | egislature anmended 8. 15 of
the Punjab Pre-enption Act. A scrutiny of the list of
persons in whose favour the right of preenption is vested
under s. 15 reveals certain glaring facts which appear to
detract from the theory of preservation of the integrity of
the famly and the theory of _agnatic right of succession.
Nei t her the father nor the nother figures inthe lList though
the father’s brother does. ~The son's daughter  and the
daughter’s son do. The sister and sister‘s son are
402
excluded though the brother and the “brother’s son are
i ncluded. Thus relatives of the sane degree are excluded
ei ther because they are wonmen or ~because they are related
through woren. It is not as if women and those related
through wonen are altogether excluded because the daughter
and daughter’s son are included. If the daughter is to be
treated on a par with the son’s son it does not appear
| ogical why the father’s son (brother) should be included
and not the father’s daughter (sister). There are but a few
of the intrinsic contradictions that appear in the list of
relatives nentioned in s.15 as entitled to the right of pre-
enption. [417 G H 418 A-B;, H 419 A-C

3.3 There has been a green and a white revolution in
Haryana. This State is also in the process of an industria
revol ution. Industries have sprung up through out the State
and the population has been in a state of constant flux ant
noverment. The traditional integrity of the village and the
fam |y have now becone old wives’ tales. Tribal “loyalties
have di sappeared and family tries have weakened. Such is the
effect of the march of history and the consequence of
i ndustrialisation, mechanisation of agriculture, devel opnent
of marketing and trade, allurenent of professions and
of fice, enployment opportunity else-where and so on. The
processes of history cannot be reversed and the court cannot
hark back to the traditional rural-famly-oriented society.
Quite apart fromthe break up of the integrity of village
life and family life, It is to be noticed that the property
in respect of which the right of pre-emption is to be
exercised is property of which the vendor or the vendors, as
the case my be, have rights of full ownership and their
ki nsfol k have no present right whatsoever. [418 C F]

3.4 The right of pre-enption is not to be confused with
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the right to question the alienation of ancestral imovable
property which the male |I|ineal descendants of the vendor

have under the Punjab Custom (Power to Contest) Act 1920.
The right of preenption is now entirely a statutory right
and di ssoci ated from custom or personal |aw. [418

4.1 In Bhau Ram v. Baijnath Singh 1962 (Suppl.) 3
S.CR 724, the right of pre-enption given to co-share was
held to be a reasonable restriction on the right to hold,
acqui re or dispose of property conferred by Art. 19(1)(f) of
403
the Constitution. Wat has been said there to uphold the
right of pre-enption granted to a co-sharer as a reasonabl e
restriction on the right to property applies with the sane
force to justify the classification of co-sharers as a class
by thenselves for the purpose of vesting in themthe right
of pre-emption. [416 D E]

4.2 The right of pre-enption vested in a tenant can
al so be easily sustained. There can be no denying that the

novemnent of -all _I'and reform | egislation has been towards
enabling the | tiller of the soil to obtain proprietary
right in the soil so that he nmay -not be disturbed from

possession of the |land and deprived of his livelihood by a
superior proprietor. ~The right of preenption in favour of a
tenant granted by the Act is only another instance of a
| egislation ainmed 'at protecting the tenant. There can be no
doubt that tenants form a distinct class by thensel ves and
the right of pre-enption granted in their favour s
reasonable and in the public interest.[416 G H|

Bhau Ram v. B.. ‘Baijnath Singh, [1962] Supp. 3 S.C R
724 and Sant Ramv. Labh Singh A‘1.R 1965 S:/C. 314 referred
to.

Ram Sarup v. Minshi Os. [1963] 3 S.CR 858
expl ai ned.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (Cvil) No. 13227
of 1984 etc.

(Under Article 32 of the Constitution of India.)

Pankaj Kalra for the Petitioner-in WRP. No. 13227 of
1984.

Ms. Harbans Lal, V.C.  Mahajan, Mhabir Singh, Avadh
Behari Rohtagi, S.S. Banerjee, MS. Qjaral, K G Bhagat,
Hardev Singh, Yogeshwar Prasad, Anil Dev Singh, Govind Das,
and K. P. Bhandari, Ms. S M Ashri, GK —Bansal, J.S
Mal hotra, Ali Ahmed, Jayashree Ahned, C K. Bansal, Narendra
Singh Malik, D.K. Garg, B.P. Mheshwari, « Vidya Sagar
Vashist, S.N. Agarwal, S. K Jain, S. K Dhingra, ML. Verm,
S. K. Bagga, Ranbir Singh Yadav, H M Singh, Kirpal Singh
Am an Ghosh, M Qamaruddin, Ms. M Qanaruddin, R K Kapur
M M Kashyap, B.R Kapur, Anil Katyal, OP. Sharma, Ams
Ahmad Khan, R C. Kapoor, Ms. Laxm Arvind, Suresh C.  Gupta,
S.S. Ray, Anil Bhatnagar
404
Praveen Kumar, Ashok Mathur, MK Dua, P.N Puri, Gyan
Singh, 1.S. CGoel, S N. Singh, CV. Subba Rao, V.M Issar,
Khaitan & Co., Brij Bhushan Sharma, P. Narasinmhan, M. Mdhu
Mool Chandani, K K Jain, Pranod Dayal, A.D. Sangar, A K
Ganguli, A Mariaputam Nafiz Ahmad Siddiqui, MC. Dhingra,
Avtar Singh Sonal, Shreepal Singh, S.R Srivastava, Ashok K
Srivastava, Bal nukand Goel, S.K Bhulakia, R C Bhatia, RK
Agni hotri, Dr. Meera Aggarwal, R C Msra, MS. Dhillon
S. K. Dholakia, P. Narasinhan, R K Agarwal, T. Sridharan
S.C. Patel, N MPopli, Brij Bhushan and Kailash Mehta for
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the appearing parties.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. The archaic right of pre-enption
based on consanguinity is in question in the severa
thousand wit petitions under Art. 32 of the Constitution
The constitutional validity of sec. 15 of the Punjab Pre-
enption Act, 1913 was applicable in the State of Haryana
whi ch incorporates this right 1is challanged. The State of
origin of the Punjab Pre-enption Act, the State of Punjab
has repeal ed the Act in 1973. The Act, however, continues to
be in force in the State of Haryana which originally forned
part of the State of Punjab. The vires of sec.15(1)(a) of
the Act was questioned in this Court in Ram Sarup v. Minsh
and Ors. [1963] 3 S_.C. R 858 on the ground that it offended
the fundanental right guaranteed by sec.19(1)(f) of the
Constitution. It was ruled by a Constitution Bench that
there was no infringement of ~Art.19(1)(f) and that the
provision was valid. The validity of sec.15 is now i npugned
primarily on the ground that it offends Arts. 14 and 15 of
t he Constiitution.

The right of pre-enption based on consanguinity has
been variously described by learned judges as 'feudal’
"piratical’, tribal’, "weak’', ’'easily defeated, etc.
[Ralwa v. Vaaakha Singh~ A l.R 1983 Punjab & Haryana 480
(F.B.) at 490 and Bi shan Singh v. Khazan Singh [1959] S.C R
878. Fusing as it does the Lies of blood and soil, it
cannot be doubted that the right is antiquated and feudal in
origin and in character. The right is very nmuch |ike another
right of feudal origin and character which subsisted here
and there in India until recently, particularly anmongst the
princely famlies, nanely, the right ~of succession by
prinmogeniture. It

405
is a well-known characteristic of feudalismthat the contro
of the nost inportant productive resource, land, should

continue in the hands of the sane-social and fam |y group
The right of pre-enption based on consanguinity is a
consequence flowing out of this characteristic. It is
entirely inconsistent wth our Constitutional schene. Since
the Forty-Second Amendment, India is a socialist republic in
whi ch feudal i smcan obvi ously have no place and must go. Qur
Constitution now proclains India as a sovereign, socialist,
secul ar denocratic republic in which the right to equality
before the law and the equal protection of the laws -are
guaranteed and all citizens are assured that the State shal
not discrimnate on grounds only of religion, race, caste,
sex, place of birth or any of them The citizens are also
assured of the right to move freely through out. the
territory of India, to reside or settle in any part of the
territory of India and to practise any profession or to
carry on any occupation, trade or business. The State is
further enjoined to direct its policy towards securing that
the operation of the econom c system does not result in the
concentration of wealth and neans of production to the
conmmon detrinent. The right to property has al so now ceased
to be a fundanental right since the Forty- Fourth Anmendnent.
The question now is whether this adjunct of the right to
property, perhaps perfectly reasonable in a feudal society,
can be constitutionally sustained in a society dedicated to
soci alistic-principles. The question has to be examined with
reference to Arts. 14, 15 and 19(1)(d) and (g), in the
background of the Preanble to the Constitution and Art.39(c)
of the Directive Principles of State Policy. W think that
the question has to be primarily answered with reference to
Art 14.
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The Punjab Pre-enption Act, 1913 repealed the Punjab

Pre-enption Act of 1905 and sec.12 of the 1905 Act which
corresponded to sec. 15 of the 1913 Act was as follows: -

406

Section 15

"12. Subject to the provisions of section 11, the
right of pre-enption in respect of agricultura
| and and vill age i nmovabl e property shall vest-
(a) in the case of the sale of such land or
property by a sole owner or occupancy tenant, or
when such land or property is held jointly, by the
co-sharers,

in the persons who but for such sale would be
entitled to inherit the property in the event of
his or their decease, in order of succession

(b) in the case of ‘a sale of share of such | and or
property held jointly-

first in  the I'ineal ~descendants of the vendor in
the male line in order of succession; secondly, in
the co-shares, if any, who are agnates, in order
of successi on;

thirdly, in the persons described in sub-clause
(a) of this sub-section and not hereinbefore
provi ded for;

fourthly, in the co-sharers, (i) jointly, (ii)
several ly;

(c) As section 15(c), Act ~of 1913, wth the
addition of words (i) jointly, (ii) severally, in
secondly, thirdly and fourthly.

Expl anation 1. - In the case of sale of a right of
occupancy, clauses (a), (b) and (c) of this sub-
section, with the exception of sub-clause fourthly
of clause (c), shall be applicable.

Expl anation 2. - In the case of a sale by a female
of property to which she has succeeded through her
husband, son, brot her or father, the wor d

"agnates’ in this section shall nean the agnates
of the person through whom she has so succeeded."
of the Punjab Pre-enption Act, 1913 as it

originally stood, was as follows:-

407

"15. Subject to the provisions of section 14 the
right of pre-enption in respect of agricultura
l and and vill age i nmovabl e property shall vest -

(a) where the sale is by a sole owner or occupancy
tenant or, in the case of land or property jointly

owned or held, is by all the co-sharersjointly,
in the persons in order of succession, who but for
such sale would be entitled, on the death of the
vendor or vendors, to inherit the |and or property
sol d:

(b) where the sale is of a share out of joint |and
or property, and is, not made by all the co-
sharers jointly, -

firstly, in the lineal decendants of the vendor in
order of succession

secondly, in the co-sharers, if any, who are
agnates, in order of succession;

thirdly in the persons, not included under firstly
or secondly, above, in order of succession, who
but for such sale would be entitled, on the death
of the vendor, to inherit the l|and or property
sold; fourthly, in the co-sharers:

(c) If no person having a right of pre-enption
under clause (a) or clause (b) seeks to exercise
it, -
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408

In 1960,

firstly, when the sale affects the superior or
inferior proprietary right and the superior right
is sold, inthe inferior proprietors, and when the
inferior proprietors, and when the inferior right
is sale, in the superior proprietors;

secondly, in the owners of the patti or other sub-
division of the estate within the limts of which
such land or property is situate;

thirdly, in the owners of the estate

fourthly, in the case of a sale of the proprietary
right in such land or property, in the tenants (if
any) having rights of occupancy in such |and or

property;

fifthly, in any tenant having a right of occupancy
in any agricultural land in the estate within the
limts of which the l.and or property is situated.
Expl anation - In the case of sale by a female of
| and or property to which she has succeeded on a
life tenure through her husband, son, brother or
father, the word (agnates’ in this section shal
nmean the agnates of° the person through whom she
has so succeeded.

there were substantial anmendnents to the Punjab

Pre-enption Act and, after amendnment, sec.15 was as

foll ows: -

409

"15. Persons in whomright of pre-enption vests in
respect of \ sales of agricultural land and village
i movabl e property - (1) The right of pre-enption
in respect of agricultural Iland and village
i movabl e property shall vest -

(a) where the sale is by a sole owner - First, in
the son or daughter or son’s son or daughter’s son
of the vendor;

Secondly, in the brother or brother’s son of the
vendor :

Thirdly, in the father’'s brother or /father’'s
brother’s son of the vendor

Forthly, in the tenant who hol ds under tenancy of
the vendor the land or property sold or a part
t her eof ;

(b) where the sale is of a share out of joint |and
or property and is not nade by all the co-shares
jointly-

First, in the sons or daughters- or sons’' son or
daughters’ sons of the vendor or vendors;

Secondly, in the brothers or brother’s sons of the
vendor or vendors;

Thirdly, in the father’'s brother or father’s sons
of the vendor or vendors;

Fourthly, in the other co-sharers;

Fifthly, in the tenants who hol d under tenancy of
the vendor or vendors the land or property sold or
a part thereof;

(c) where the sale is of land or property owned
jointly and is nade by all the co-sharers jointly-
First, in the sons or daughters or sons’ sons or
daughter’s sons of the vendors;

Secondly, in the brothers or brother’s sons of the
vendor s;

Thirdly, in the Father’'s or brother’'s or father’'s
brother’s sons of the vendors:

Fourthly, in the tenants, who hold under tenancy
of the vendors or any one of them the land or
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property sold or a part thereof.
(2) Not wi t hst andi ng anyt hi ng cont ai ned in
subsection(1) :-
(a) where the sale is by a female of land or
property to which she has succeeded through her
father or brother or the sale in respect of such
| and or property is by the son or daughter of such
femal e after inheritance, the right of pre-enption
shal | vest: -
(i) if the sale is by such female, in her brother
or brother’s son;
(ii) if the sale is by the son or daughter of such
female, in the nother’'s brothers or the mother’s
brother’s sons of the vendor or vendors;
(b) where thesaleis by a fermale of land or

410
property-to which she has succeeded through her
husband, or ~through her son in case the son has
inherited'the land or property sold from his
father, the right of pre-enption shall vest, -
FIRST, in the son or daughter of such (husband of
the) femal e;
SECONDLY, in the husband’s brother or husband s
brot her’s son of such female."

Agricultural l'and” has been defined in the Act to nean
land as defined in /the Punjab Alienation of Land Act, not
including the rights of a nortgagee, whether usufructuary or
not, in such land. 'Menber of an agricultural tribe and
"G oup of agricultural tribes’ are to have the same neanings
assigned to themrespectively under the Punjab Alienation of
Land Act. The Punjab Alienation of Land Act ‘has been
repeal ed, but the definitions continue to have force for the
purposes of the Punjab Pre-enption Act. Section 4 of the
Punjab Preenption Act states what the right of Pre-enption
is. It says :

"4. Right of pre-emption application of - The
right of pre-enption shall nmean the right of a
person to acquire agricultural Jland or village

i movabl e property or urban i mmovabl e property in
preference to other persons, and it arises in
respect of such land only in the case of sal es and
in respect of such property only —in the case of
sales or of foreclosures of the right to redeem
such property.
Nothing in this section shall prevent a Court from
hol ding that an alienation purporting to be other
than a sale is in effect a sale."
t
Section 5(b) prescribes that there shall be no right of pre-
enption in respect of the sale of agricultural |and being
waste |land reclainmed by the vendee. Section 6 provides that
aright of pre-enption shall exist in respect of village
i movabl e property and subject to the provisions of section
5(b), in respect of agricultural land, but only subject to
all the provisions and limtations contained in the Act.
Section 7 refers to the right of pre-enption in respect of
urban i movable property. Section 8 enables the Governnent
to
411
declare by a notification that there shall be no right of
pre-enption in any local area or with respect to any |land or
property or class of land or property or with respect to any
sale or class of sales. Section 10 prevents a party to a
sale along wth other joint owners fromclaimng a right to
pre-enption. In respect of land sold by a nmenber of an
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agricultural tribe, section 14 provides that no person who
is not a nmenber of the sane agricultural tribe as the vendor
shall have a right of pre-enption. We have already extracted
section 15. Section 16 refers to the vesting of the right of
pre-enption in the case of an wurban inmmovable property
Section 17 prescribes how the right of pre-enption may be
exerci sed where several persons are entitled to such right.
Q her provisions deal with the procedure to be followed for
the exercise of the right of pre-enption

Now, to the question at issue and first, a word about
interpretation. Whether it 1is the Constitution that is
expounded or the constitutional validity of a statute that
is considered, a cardinal rule is to look to the Preanble to
the Constitution as the guiding light and to the Directive
Principles of State Policy as the Book of Interpretation. ne
Preanbl e enbodi es and expresses the hopes and aspirations of
the people. The Directive Principles set out proximate
goals. When we go about the task of examning statutes
agai nst the Constitution, it is through these gl asses that
we nust ' look, “distant vision' “or ’'near vision'. The
Constitution being sui-generis, where Constitutional issues
are under consideration, narrow interpretative rules which
may have rel evance~ when | egi sl ative enact nent s are
interpreted may be misplaced. Originally the Preanble to the
Constitution proclained the resolution of the people of
India to constitute India into 'a Sovereign Denocratic
Republic’ and set forth 'Justice, Liberty, Equality and
Fraternity’', the very rights nmentioned in the French
Decl arations of the Rights of ~Man as our. hopes and
aspirations. That was in 1950 when we had just energed from
the col onial -feudal rule. Tine passed. The people’s hopes
and aspirations grew. In 1977 the 42nd anendrment procl ai med
India as a Socialist Republic. The “word ’'socialist’ was
introduced into the Preanble to the Constitution. The
implication of the introduction  of the word ’'socialist’,
whi ch has now beconme the centre of the hopes and aspirations

of the people a beacon to guide and inspire all that is
enshrined in the

412

articles of the Constitution -, is <clearly to set up a

"vi brant throbbing socialist welfare society” in the place
of a "Feudal exploited society". Whatever —article of “the
Constitution it is that we seek to interpret, whatever
statute it is whose constitutional validity is sought to be
guesti oned, we nust strive to give such an interpretation as
will pronote the march and progress towards a Socialistic
Denocratic State. For exanple, when we consider the question
whether a statute offends Article 14 of the Constitution we
must al so consi der whether a classification that' the
| egislature may have made is consistent with the socialist
goals set out in the Preanble and the Directive Principles
enunerated in Part 1V of the Constitution. A classification
which is not in tune wth the Constitution is per se
unr easonabl e and cannot be permtted. Wth these genera
ennunci ations we may now examne the questions raised in
these wit petitions.

W may first refer to two decisions of this court where
the court had occasion to consider the question of the
constitutional wvalidity of the right of pre-enption
incorporated in the Rewa State Pre-enption Act and the
Punjab Pre-enption Act in relation to Art. 19(1)(f) of the
Constitution.

In Bhau Ram v. B. Baijnath Singh [1962] Suppl, 3
S.C.R 724, a Constitution Bench of this court had occasion
to consider the question whether a provision of the Rewa
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State Pre-enmption Act which gave a right of pre-enption
based on vicinage and the provisions of the Punjab Pre-
enption Act, 1913 which gave a right of pre-enption to co-
sharers offended Art.19(1)(f) of the Constitution. It was
held that a right of pre-enmption by vicinage offended
Art.19(1)(f) and that a right of pre-enption in favour of
co-sharers did not. Wile dealing with the provision of the
Rewa Act relating to pre-enption by Vi ci nage, t he
Constitution Bench not only held that the right to pre-
enption by vicinage offended Art. 19(1)(f), but also
appeared to indicate that the right mnight also offend the
fundanental right guaranteed by Art.15. Wanchoo, J.,
speaking for the court said
"Before the Constitution came into force, the
statutes if they were passed by conpet ent
aut hority, could  not be challenged; but we have
now to judge the reason abl eness of these statutes
in
413
the light of the fundanental rights guaranteed to
the citizens of this country by the Constitution
In a society where certain classes were privil eged
and preferred tolive In groups and there were
di scrimnations, on grounds of religion, race and
caste, there may have been sone utility in
all owi ng persons to prevent a stranger from
acquiring property in an -area which had been
popul ated by a particular fraternity of class of
people and in those tinmes a right of pre-enption
whi ch woul d oust a stranger from the neighbourhood
may have been tolerable or reasonable.  But the
constitution now prohibits discrimnation against
any citizen on grounds only of ~religion, race,
caste, sex, place of birth or any of them under
Art. 15 and guarantees a right to every citizen to
acquire, hold and dispose of property, | subject
only to restrictions which nmmy be reasonable and
inthe interests of the general public. Though
therefore the ostensible reason for pre-enption
may be vicinage, the real reason -behind the | aw
was to prevent a stranger from acquiring property
in any area which had been populated by a
particular fraternity or class of people. In
effect, therefore, the | aw of pre-enption based on
vicinage was really neant to prevent strangers
i.e. people belonging to different religion, race
or caste, fromacquiring property. Such division
of society now into groups and ‘exclusion of
strangers from any locality cannot be considered
reasonable, and the main reason therefore /which
sustai ned the | aw of pre-enption based on vicinage
in previous times can have no force now and the
l aw nust be held to inpose an unreasonable
restriction on the right to acquire, hold -and
di spose of property as now guranteed under
Art.19(1)(f), for it is inpossible to see such
restrictions as reasonable and in the interests of
the general public in the state of society in the
present day."
Considering the question relating to the right of pre-
enption given to co-sharers in the Punjab Pre-enption Act,
1913, the court observed
414
"The question as to the constitutionality of a | aw
of pre-enmption in favour of a co-sharer has been
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considered by a number of H gh Courts and the
constitutionality has been uniformy wupheld. W
have no doubt that a law giving such a right
i mposes a reasonable restriction whichis in the
interest of the general public. If an outsider is
introduced is a co-sharer in a property it wll
make comobn nanagenent extrenely difficult and
destroy the benefits of ownership in conmon. The
result of the law of pre-enption in favour of a
co-sharer is that if sales take place the property
may eventually cone into the hands of one co-
sharer as full owner and that would naturally be a
great advantage  the advantage is all the greater
in the case of a residential house and s.16 is

concer ned wi'th ur ban property; for t he
i ntroduction of an outsider in a residential house
would lead toall kinds of conplications. The

advantages arising fromsuch a |aw of pre-enption
are clear and in our opinion outweight the
di'sadvantages which the vendor my suffer on
account of his inability to sell the property to
whonsoever he pleases. The vendee al so cannot be
said to suffer much by such a |aw because he is
nmerely deprived of the right of owning an
undi vided share of the property. On the whole it
seens to us that a right of pre-enption based on
co-sharership is a reasonable restriction on the
right to acquire, hold and di spose of property and
isin theinterests of the general public.
In Bhau Ramis case, there was -also a question relating to
the right of pre-enption granted by s.174 of the Berar Land
Revenue Code in favour of occupants in a survey nunber in
respect of transfers of interests in that survey nunber
Referring to the provisions of the Berar Land Revenue Code,
it was held that the |law of pre-enption in s.174 applied to
those who were co-sharers or akin to co-sharers and was not
an unreasonable restriction on ‘the right guaranteed by
Art.19(1)(f).
The question whether section 15(1)(a) of the Punjab
415
Pre-emption Act, 1913 (as amended in 1960) which granted a
right of pre-enption in respect of agricultural |and  and
village i nmovable property (where the sale was by a sole
owner) to the son or daughter or son’s son or daughter’s son
of the vendor, offended the fundanental right guaranteed by
Art.19(1)(f) of the Constitution was considered by a
Constitution Bench of the court in Ram Sarup v. Munshi and
Ora. (supra). Before the Constitution Bench, the follow ng
five grounds wer e relied upon to vi ndi cat e the
reasonabl eness of sections 15 and 16 of the Act
(i) to preserve the integrity of the village and
the village conmunity;
(ii) to avoid fragmentation of hol dings;
(iii) to inplenent the agnatic theory of the law
of succession;
(iv) to reduce the chances of |litigation and
friction and to pronote public order and donestic
confort: and
(v) to pronote private and public decency and
conveni ence.
It was held that the ground of "pronotion of public order
and donmestic confort" and "private and public decency and
conveni ence" had rel evance to urban i rmovabl e property which
was dealt wth in s.16 and not to agricultural property
which was dealt with in s.15. It also held that the ground
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of avoi dance of chances of litigation had no rel evance and
further that the ground of avoidance of fragnentation of
hol di ngs was of no assistance to sustain the claimof a son
to pre-enpt in the event of a sale by a sole owner-father as
that criterion was of real relevance in the case of the
right of pre-enption given to co-sharers and the like. In
regard to the ground relating to preservation of the
integrity of the village and the village commnity, the
court held that it was not a final and conclusive answer to
the argunent against the reasonabl eness of the provision. ne
court however wupheld s.15(1)(a) as a reasonable restriction
inthe interest of the general public on the basis of the
third ground which was that

416

the next in succession  should have the chance of retaining
the property in the famly. I't was observed that the son and
ot her menmbers of the famly though not entitled to a present
interest in the property or a right to prevent the
al i enati on, woul d neverthel ess have a | egitinmate expectation
f ounded. ‘on and  pronoted by the consciousness of the
conmunity. It —was observed that if the social consciousness
di d engender such feelings, and taking into account the very
strong sentinmental value that was attached to the continued
possession of famly property in the Punjab, it could not be
said that the restriction on the right of free alienation
i mposed by s.15(1)(a) limted as it was to a snall class of
near relations of the vendor was either unreasonable or not
in the interest of the general public:

In Sant Ramv. Labh Singh, A IR 1965 S.C. 314, it was
held that the reasons given by the court inBhau Ranis case
tc invalidate the right of pre-enption based on  vicinage
hel d good to invalidate such a custom also.

In the first case, (Bhau Ranis case), the right of
preenption given to co-sharers was held to be a reasonable
restriction on the right to hel'd, acquire or dispose of
property conferred by Art. 19(1)(f) of the Constitution
What has been said there to uphold the right of pre-enption
granted to a co-sharer as a reasonable restriction on the
right to property applies with the same force to justify the
classification of co-sharers as a class by thenselves for
the purpose of vesting in themthe right of pre-enption. W
do not think that it is necessary to re-state what has been
said in that case. W endorse the views expressed therein
The right of pre-enption vested in a tenant can also  be
easily sustained. There can be no denying that the nmovement
of all land reform |egislations has been towards enabling
the tiller of the soil to obtain proprietory right in the
soil so that he may not be disturbed from possession of the
land and deprived of his |ivelihood by ~a superior
proprietor. The right of pre-enption in favour of a tenant
granted by the Act is only another instance of a legislation
aimed at protecting the tenant. There can be no doubt that
tenants forma distinct class by thensel ves and the right of
pre-enption granted in their favour is reasonable and in-the
public interest. W are, therefore, of the view that clause
"fourthly' of s.15(1)(a), clauses 'fourthly
417
and fifthly of s.15(1)(b) and clause 'fourthly of s. 15(1)
(c) are wvalid and do not infringe either Art. 14 or 15 of
the Constitution.

W now cone to the prinmary question whether the right
of pre-enption based on consanguinity and contained in the
remai ni ng cl auses of sec.15(1)(a), (b) and (c) and sec.
15(2)(a) and (b) can be sustained. Earlier we have briefly
i ndi cated the character of the right of pre-enption based on
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consaguinity. In the counter affidavit, the classification
in favour of the persons nentioned in 9.15 is sought to be
justified in the foll owi ng nanner

"The cl assifications has been made on reasonabl e

basis in the interests of the public :-

(i) to preserve integrity of village comunity;

(ii) to avoid fragnmentation of hol dings;

(iii) to i mpl enent the agnatic t heory of

successi on;

(iv) to pronote public and private decency;

(v) to facilitate tenants to acquire ownership

rights;

(vi) to reduce [itigation consequent to

i ntroduction of an outsider on fanily property or

jointly owned property.
These were the very factors. which were put forward to
support the plea in Ram Sarup's case that s.15(1)(a) was a
reasonable restriction on the right to hold acquire or
di spose of property conferred by Art. 19(1)(f) of the
Constitution. As pointed out in Ram Sarup’s case, avoi dance
of fragnentation of holdings, pronmotion of private and
public decency and reduction of litigation do not seemto
have any relevance to the right of pre-enption, vested in
the kinsfolk of the vendor. The real question is whether a
classification in /favour of the kinsfol k of the vendor can
be considered reasonable so as to justify a right of pre-
enption in their
418
favour for the purpose of preserving the integrity of the
village comunity or inplenenting the agnatic theory of
succession or preserving the unity and integrity of the
famly, W do not think that the <classification can be
consi dered reasonable in the circunstances prevailing today
whatever Justification there mght have been for the
classification in 1960 when the | egislature anended s.15 of
the Punjab Pre-enption Act. Apart from the courts
characterising the right as "archaic', 'feudal’, 'piratical
"outmoded’ and so on, the Punjab legislature recognised the
incongruity of the right in nodern times and repealed it in
1972. W find it difficult to uphold the classification on
the basis of unity and integrity of _either the village
comunity or the famly or on the basis of the agnatic
theory of succession which is again in a way connected w th
the integrity of the famly. It is well known and, we may
take judicial notice of it, that not only has there been a
green and a white revolution in Haryana, this State is al so
in the process of an industrial revolution. lIndustries have
sprung up through out the State and the popul ati on has been
ina State of constant flux and novenent. The traditiona
integrity of the village and the fam |y have now becone ol d
wives' tales. Tribal loyalities have di sappeared and famly
ties have weakened. Such is the effect of the march of
hi story and t he consequence of i ndustrialisation,
mechi ani sati on of agriculture, devel opnent of marketing and
trade, allurenent of professions and office, enploynent
opportunity el sewhere and so on. The processes of history
cannot be reversed and we cannot hark back to the
traditional rural-famly-oriented society. Quite apart from
the break-up of the integrity of village life and famly
life, it is to be noticed that the property in respect of
which the right of pre-enption is to be exercised is
property of which the vendor or the vendors, as the case nmay
be, have rights of full ownership and their kinsfolk have no
present right whatsoever. The right of pre-enption is not to
be confused with the right to question the alienation of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 15

ancestral inmovable property which the nmal e i nea
descendants of the vendor have under the Punjab Custom
(Power to Contest) Act, 1920. The right of pre-enption is
now entirely a statutory right and dissociated from custom
or personal | aw.

A scrutiny of the 1list of persons in whose favour the
right of pre-enption is vested under s.15 reveals certain
419
glaring facts which appear to detract fromthe theory of
preservation of the integrity of the famly and the theory
of agnatic right of succession. First we notice that neither
the father nor the nother figures in the |Ilist though the
father’s brother does. ne son's daughter and the daughter’s
brot her does. The son’s daughter and the daughter’s daughter
do not appear though the son’s son and daughter’s son do.
The sister and the sister”s son are excluded, though the
brother and the brother”s son are included. Thus relatives
of the ~sane degree are excluded either because they are
worren or because they are related through wonen. It is not
as if wonen and those rel ated through wonen are altogether
excl uded because the daughter and daughter’s son are
i ncluded. If the daughter is to be treated on a par with the
son and the daughter’s sonis treated on a par wth the
son’s son it does ~not appear |ogical why the father’s son
(brother) should be included and not the father’s daughter
(sister). These are but a few of t he intrinsic
contradictions that appear in the list of relatives
mentioned in s.15as entitled to the right of pre-enption.
It is ununderstandable why a son’s daughter, a daughter’s
daughter, a sister or a sister”s-son should have no right of
pre-enption whereas a father’s brother’s son has that right.
As s.15 star, s, if the sole owner of a property sells it to
his own father, nother, sister, sister’'s  son, daughter’s
daughter or son's daughter, the sale can be defeated by the
vendor’'s father’s brother’s son clainmng a right of  pre-

enpti on.
W are thus unable to find( any justification for the
classification contained in section 15 of the Punjab

Preenption Act of the kinsfolk entitled to pre-enption. The
right of pre-enption based on consanguinity is arelie of
the feudal ot is totally i nconsistent wth the
Constitutional ne. It is inconsistent with nodern |deas. The
reasons such justified its recognition quarter of a century
ago, nanely, the preservation of the integrity of rura
society, . wunity of famly life and the agnatic theory of
successi on are today irrelevant. me |Ilist  of kinsfolk
nmentioned as entitled to pre-enption is intrinsically
defective and self-contradictory. There 1is, therefore, no
reasonabl e classification and clauses 'First’, ’Secondly’,
and ' Thirdly’ of s.15(1)(a), ’'First', 'Secondly’ and
"Thirdly', of s.15(1)(b), Causes ’'First’, 'Secondly  and
"thirdly’ of s.15(1)(c) and the whol e of section 15(2) are,
therefore, declared ultravires the Constitution.
420

W are told that in sone cases suits are pending in
various courts and, where decrees have been passed, appeals
are pending in appellate courts. Such suits and appeals will
now be disposed of in accordance wth the declaration
granted by us. W are told that there are a few cases where
suits have been decreed and the decrees have become fi nal
no appeals having been filed against those decrees. The

decrees will be binding inter-partes and the declaration
granted by us will be of no avail to the parties thereto.
There will be no order regardi ng costs.

ML. A
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