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ACT:

Representati on of the People Act (43 of 1951), ss. 77, 101
and 123(6)-Difference between facts constituting corrupt

practice and illustration of corrupt practice-Approach of
trial Court to poll verdict-Approach of appellate Court to
evi dence-Decl aration’ in favour of rival candidate, when
perm ssi bl e-Reform  of election law in rel ation to

expendi ture, suggested.

HEADNOTE:

The appel |l ant was decl ared elected to the State Legislative
Assenbly and the first respondent, who get the next ~ highest
nunber of votes, challenged his election on various grounds
and also prayed that he should be declared elected in- the
appellant’s place. One of the grounds all eged against the
appel l ant was that by hiring, 10 cars for canpaigning, and
spendi ng noney for printing election materials, be ,spent by
way of el ection expenses, noney beyond the legal linmt, and
thus conmtted the corrupt practice under s. 123(6) of the
Representation of the People Act. 1951 The Hi gh Court _held
this ground proved and also that sonme of the printed
handbills contained |ibellous matter, and set aside the
el ection and declared the first respondent el ected.

In appeal to this Court,

HELD : The setting aside of the appellant’s election by the
Hi gh Court should be confirmed, but the declaration in
favour of the first respondent should be set aside. [399 B-
d

(1) The nunbers of the sonme of the cars hired as set out in
the petition were :different fromthose given in evidence.
But the infirmty would not have any effect on the first
respondent’s case since no prejudice has been sustained by
the appellant by the change and no integral element in the
ground of corrupt practice, nanely excessive expenditure for
the election, has been kept back. |In the law of election

facts constitutive of corrupt Practice nust be averred in
the petition itself or brought in by anmendment by |eave of
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court within the limtation period. But particul ars
;illustrative of corrupt practices alleged stand on a
different footing. Proof at minor variance wth alleged

particulars nmay be allowed by the court Provided the
opposite party has not sustained any prejudice and is given
an Opportunity for adducing rebutting evidence. [388 G 389E]
Bhagwan Datt Shastri v. R R Qupta, 11 E L.R 448, 456
fol | owed.

(2) Wiere the trial court has watched the delivery of
testinmony by the witnesses its opinion on their credibility
is entitled to nuch credit by the appellate court. [389G H
(3) An election tribunal nust know that there exists an
initial presunption in favour of the poll verdict; and that

the whole constituency is invisibly party to the |is. The
voice of the voters will be interfered with only if the
votes in favour of the elected candidate were illegally
procured. In the present case, the H gh Court has weighed

the evidence fairly and correctly. The approach of the
court to the evidence is inpeccable. There mayhave been
adul teration of evidence; but, after full consideration of
the finding of the H gh Court that the appellant had
conmitted the corrupt practice under s. 123(6) nust be
confirmed. [390 C D, E-F;, 394H 395A]

(4) But assuming that sone of the allegations in the hand
bills undoubtedly anobunted to character assasination of the
first respondent and injured his poll prospects, and group
di saffection or threat, as stipulated in s. 123, could be

,read into themthe sanctity of the poll verdict will stand
violated, if the tribunal w thout the strict conpul sion of
statutory provi si ons, substitutes for an el ect ed

representative a court picked candidate. ~The requirenents
under s, 101 before the

385

court can declare a rival candidate as the returned
candi date, are (a) the returned candi date nust have obt ai ned
votes by operation of corrupt practices, (b) such tainted
votes nust be quantified with judicial assurance, ‘and (c)
after deduction of such void votes the petitioner  or/ sone
ot her candi date nmust be shown to have secured a majority of

the wvalid votes. Therefore, in the present case the
deci sive factor woul d be satisfactory proof of the number of
votes, if any, attracted by the appellant -into his ballot

box by the corrupt neans proved against him But there is
no evidence to show how many votes were definitely obtained
by the appellant by the use of corrupt practices. There is
no link between the polluted practice and the voters
af f ect ed. Further, there is nothing to show why those
voters woul d have Preferred the first respondent and not any
ot her candi date, there being as many as

10 contesting candidates. [396 B-C, H 397E;, 398B- D

T. Nagappa v. T. C Basappa, A l.R 1955 S C 756 and
Jamuna Prasad v. Lachhi and, AIR1954 S.C. 686, 689: ' [1955]
S.C R 608. referred to.

(5) Money power casts a sinister shadow on our elections
Further, there is a built-in iniquity in the schene,
because, an independent candi date who exceeds the ceiling
prescri bed under the aw commits a corrupt practice, but his
rivals set up by political parties wth consi derabl e
potential for fund-raising and using, may lay out a hundred
times nore in each constituency on their candidates and yet
escape the penalty wunder s. 77 on the ground that the
excessi ve expenditure was not spent by the candi date but by
the party for its canmpaign. This evasion of the Ilaw by
using big noney through political parties is a source of
pol lution of the Indian political process. It may therefore
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be proper to infuse into the election law the cleansing
spirit suggested by this Court in Kanwarlal Gupta v. Anar
Nath Chawa [1975] 2 S C R 259 and by the Select
Conmittee on the Indian Election Ofences and Enquiries

Act, 1920. El ections. constituency wise. are the corner
stone of our parlianentary systemand if the law is to
refl ect and ensure the denpcratic norns set by the nation in

this strategic area, serious political consensus. not
sancti noni ous platitudes, on reducing the heavy expenditure
on election by parties and candi dates, nmust energe. it is

only to alimted extent that courts can respond to the
fulfillment of this constitutional aspiration by a beni gnant
interpretation of the legal linmts on election expenditure
set down in s. 77. [399 D-H, 400 A-D

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1738 of
1973.

Appeal fromthe Judgnent and order dated the 6th Novenber
1973 of the Karnataka H gh Court in Election Petition No.
4/ 72.

V. S. Desai, B. K Ramachandra Rao, S.. B. Chandrasekhar
and R B. Datar, for the appellant.

A K. Sen, V. K Govindrajulu, V. G Vasanth Kurnar and M
Veer appa, for respondent No. 1

Dewan Bal ak Ram for respondent No. 2

The Judgrment of the Court was delivered by

KRI SHNA- | YER, J.-The locale of this election Litigation

now at the appellate stage, lies in Bangalore, an industria

city inhabited by a blend of multireligious poly-lingua

conmunities. But, when a pathol ogi cal power-scranble is on

the politics of stoop-to-conquer shows wup in forms of
unscr upul ous opportuni sm and investnment in group hatred and
t he Chanmaraj pet constituency in Bangalore City is alleged to
have been injected by this virus by the appellant at about
the time the State Assnbly el ections in March, 1972 were
hol d. If multi-form corruption. corrodes the electora

process--and that is the inputation here the gutter can cone
to power to adopt a phrase used

386

in a different context by a great witer. Judging by the
general trend of vice and violation organised as election
strategy, only glinpses of which Judges get in election
cases, we wonder whether parties and individuals who
practice these oblique techniques, fully realisethe nora

of the Frankenstein’s nmnonster episode. These dar k
forebodi ngs, however, do not deter us from applying the
sound tests laid down by a long line of cases in

interpreting the provisions and evaluating the evidence in
el ection cases. Qut task has, however, becorme nore uneasy

because both sides have liberally contributed dubi ous
testinmony in a bid to win their respective cases.

A brief diary of events will bring into focus the issues
over which the forensic controversy has raged. Si xt een

per sons filed nomnation papers from the Chamar aj pet
constituency, six discreetly withdrew and the surviving ten
went into battle on March 5, 1972 the date set for the poll

The voting strength of this constituency was 97,379 but the
actual votes polled was only 52,720. Wile the DD M K and
the MislimLeague nade a relatively good showi ng securing
over 7,000 votes each, the real bout was between the
appel  ant, an I ndependent gl anourised as a heroic agitator
for Kannada, the |anguage of the vast majority of the people
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of the then Mysore State and the 1lst respondent, a Congress
Party candidate enjoying consequential advantages. The
appel lant won, polling 15,486 but the 1st respondent was
cl ose behind with 14,412. It is art uneasy feature that in
our electoral system even wth hot contest as here,
sometines only half the voters turn up to exercise their
franchise and he who gets 15 %of the total votes of a
constituency acquires the 'right to speak and act as its
pl enary proxy in the Legislature. W do not regard this
aspect as falling wthin our province since this vexed
guestion is Parliament’s concern. Anyway, the infirmty of
the poll victory agitated before us is that even this 15 %
was the product of illegal tactics sufficient to invalidate
the election of the appellant and, what is nobre bathetic,
the further relief sought is that the on(,, who got only 14%
i.e. the 1st respondent, should be declared the authentic
el ected menber of Chamaraj pet.

The charges nade by the 1st respondent to demolish the
declaration of the appellant made by the Returning O ficer
on March 11, 1972 relate to certain nmlpractices between
February 11, 1972 and March 5,71972. 1t is a nelancholy
reflection op. the 1st respondent’s methodol ogy of w nning
his election petitionthat he has adduced evi dence. sone of
whi ch bears traces of forgery and tricky photography backed
by perjury. This/finding by the trial Court has not been
shaken in argunent before us. One should have expected a
| egislative aspirant representing a national party, an ex-
Deputy Mnister and barrister, to be cleaner in the Court
whil e charging his opponent with corrupt practices at the
pol | s.

The vyoung appel |l ant had personalised hinself as the spear-
head and becone the President of the Kannadi ga novenrent and
its Chaluvali Kendra Mandali. The popul ar identification of
the candidature of Vatal Nagaraj, the appellant, with this
somewhat passionate Organi sation is gleaned from the fact
that his Chief Election Agent in

38 7

Chi ckpet, Sanpangi P. W 8, was the Secretary of the Mandal
and on his resignation in May or ~June, 1972 Prabhakara
Reddy, the Chief Election Agent of the —appellant in
Chamar aj pet, took over the Secretaryship (The appellant was
a candidate in. both the constituencies, which wer e

conti guous). It serves our understanding of the forces at
work better if we also renenber that there are sizable Tanil
and Muslim groups in Bangalore. Sone ~of the corrupt

practices alleged are linked up with Tanmi| presence in the
City. Wile economc grievances and soci al backwardness are
the basic causes of what, on the surface, 'shows up as
| anguage or parochial chauvinism the fact remmins that' the
nasses are easily inflamed by economc-linguistic appeals
peppered by provincialism

W rmay now proceed to set out briefly the charges [eveled
agai nst the appellant, highlighting only those which have
found favour with the trial Judge. However, the structure
of s. 123 of the Representation of the People Act, 1951
(hereinafter called the Act, for short) is such that where a
candidate is guilty of one or many of the enunerated corrupt
practices, his election nmust be set aside and he should be
visited, under s. 77 of the Act, with a six-year period of

di squal i ficati on. In that view, it may well be that if we
are satisfied about one of the several charges, t he
appel l ant rmust | ose. However, we shall deal wth the

al | egati ons and evi dence concisely, so that the conspirator
of the case may not appear distorted, although primarily we
propose to deal with the excess expenditure beyond the | ega
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limt held by the trial judge to have been incurred by the
appel | ant .
Wiile a close-up of the few counts on which the appell ant
has been held guilty is necessary, a quick look at the
fasci culus of charges, nmany of which have been negatived,
may unfold the characters of the play, their integrity and
the foul neasure, apparently fair persons resort to,
sacrificing means to ends. Purity in elections is a socia
process of public concern and national consensus, not just a
| egi sl ati ve package or judicial verdict.
The publication of many copies of offending |eaflets at sone
cost, the hiring of tort cars at over Rs. 10,000/- and the
paynment of Rs. 500/- to a Kannada Organisation hopefully to
enlist their poll support, are the lethal vices, inter alia,
| evel | ed agai nst appellant Nagaraj to undo his election. In
the wunhappy national context, of wunprintable flood of
leafl ets, movenent of fleets ~of automobiles, slanderous
speeches and huge sunms big Parties and rich candidates
regard as the: natural resources to be exploited in aid of
the politics of power-grab through adult franchise, this
el ection —petition projects a nountain. nolehill contrast.
But the Court can only correct what comes before it and
per haps sound warni ng-bel |l s about the enornmity of the envi-
ronmental pollution during elections, for statesmanship to
act, if’ lawin this area is not to be robbed of pervasive
pot ency.
The Cat al ogue of corrupt practices begins with an election-
eve gift of Rs. 500/- by this Kannada fighter .and President
of the Kannada Chaluvali Kendra Mandali, to the Karnataka
Yuvaka Pourara Sangha,
0- 255Sup. Cl /75
388
Bangalore City, notivated by an appealing for voting support
from its menbers. W are relieved from investigating the
l egal inport of such financial support to an O ganisation
wedded to the programre which is also the passion of the
candidate since the story has been rightly rejected by the
Hi gh Court and we agree with it. « Certain photographs / (Exs.
P-7 and P-15) alleged to have been taken by P. W /3 (an
eneny of the appellant) at the Mandali Ofice-and the naiden
in Azad Nagar, respectively, on February 20, 1972 were
relied on by the Congress ,candidate in this connection  and
the Court, after a detailed study, discovered that  there
were really taken on April 14, 1972 long after the el ection
at a school where he (the appellant) was |lured,’taking
advantage of the 1st respondent’s age and vanity’ and were
cleverly fobbed off on the Court in hopeful proof of the
of fending February gift of Rs. 500/-. The agent used for
this purpose was P. W 30 and the | earned Judge assessed
hi mt hus:

"P. W 30 Raghunath Singh is a creature of the

petitioner, who acted as a spy in the opposite

camp”
a fifth colum tactic hardly fair, if it is
true. A suspicious February ,edition of a

newspaper called Karmka Vani (EX. P. 10)
carrying two photos taken in April have also
been i ntroduced by the 1st respondent
Dayananda Sagar. He has also placed a nake-
believe letter Exhibit P. 26, signed by the
appel lant as evidence of car hire paynent
al t hough the trial Judge has seen through the
1st respondent’s sharp practice. Vat a

Nagaraj, invited to a school function, gave
his post-election autograph to children in an
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exercise note book which page was | ater
perverted to appear as a letter forwarding
part of the car hire charges. Thi s shady

species of conduct in election litigation by
seemingly inportant persons nake us wonder
whet her character assassination cannot be self
inflicted.
W will now nove on the crucial issue of over
spending by the appellant. He is alleged to
have hired, for canpaigning, ten cars fromthe
Bangal ore City Cooperative Transport Society,
the hire , charges being Rs. 12, 600/ -.
Li kewi se, a sumof Rs. 7,500/-, it is stated,
,was paid by the appellant to Nirmala Printing
Press which was run by
P. W 2 Devraj, for printing el ection
mat eri al s.
An‘initial objection was raised by Shri Desai
arguing for the appellant, that there was
substantial variation between pleading and
proof in this regard, that the nunbers of the
cars hired, as nentioned in the petition, were
different (regarding 6 out of 10) from what
had been put forward in the evidence and this
di vergence had the triple crippling effects of
causi ng prejudi ce, casting  suspicion and
disallowing the plea. Factually, Shri Desa
is riight but, legally, his objection is bereft
of force.
389
The | aw of elections is clear-on this branch of pleadi ng and
proof and a sense of brevity forbids citation of a string of
rulings where the rule of law is indubitable. Litigation is
no hide and seek gane but a search for truth and  parties
must place their cards on the table. ~And procedure is the
handmaid, not the mstress, of -justice and cannot be

permtted to thwart the fact-finding course. In /el ection
jurisprudence tracking down corrupt practices i s of
paramount inportance. In doing this the rules of the gane

must be fairly observed. Facts constitutive of ~corrupt
practices nust be averred in the petition itself or brought

in by amendment by |eave of court; within the Ilimtation
peri od. The opposite party is thus put on his guardas to
what charges he has to neet. Particulars, illustrative  of

the corrupt practices alleged stand on a different footing.
Even if there have been initial om ssions in pleading, they
can be nade up, by Court’s leave, at any time. What is nore
to the point here-or it is conmon case that' errors in
particulars of car nunbers have at no stage been rectified
in the present case-proof, at mnor variance wth alleged
particulars, nay be allowed, the course open to the opposite
party being to satisfy the trial Judge of prej udi ce
sust ai ned and of opportunity for adduci ng rebutting
evi dence. To shut out cogent and clear evidence of
particulars of corrupt practice (the ground itself being in
the pl eadi ngs) on processual technicalities is to orphan the
real, though absent, party viz., the silent constituency.
This Court, in Bhagwan Datt Shastri v. R R CGupta(l) set
out the true rule:

"The question in such a case would not be one

of absence

of jurisdiction but as to whether there has

been any material prejudi ce occasioned by the

absence of particulars. It is in that 1ight

that the validity of the objection raised by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

the appellant in this behalf before us had to
be judged. It is, therefore, necessary to
scrutini se the nature of the evidence on which
this finding has been arrived at and to
see whet her the appellant had a fair
opportunity of neeting it."
Havi ng heard Shri Desai at |length, we are not persuaded that
the infirmties he conplains of have validity in the case on
hand. No prejudice has been sustained by the change in the
nunbers of the taxi cars and no integral elenent in the
ground of corrupt practice viz.,excessive expenditure for
the election has been kept back. indeed, even nost of the
particul ars have been correctly set out.
Bef ore proceeding to examine the evidence, we nust nmke a
further cautionary observation. Wen the trial Court (here a
Judge of the Hi gh Court’) has had an overall view of the
case through the  very process of oral and docunentary
unf ol di.ng, that panoram c perception cannot be equated wth
the studious  perusal of the printed record by a higher
court. Were the tribunal” has watched t he delivery
of t esti nony by the wtnesses, sone wth equi vocati ng
unveracity, others with nervous truthfulness or confident
glibness, its opinion on credibility is entitled to nuch
credit at the appellate stage. O course,
(1) 11 E. L. R 488, 456.
390
even anmong the judiciary a subjective factor in judging nen
and matters may creep in and so conplete dependence on the
assessment of human candour and cunning by trial Judges can
degenerate into | egal superstition.
It is apt torenenber the words of Judge
Jerone N. Frank(1l) as a warning:
"W do know, from occasional candid renmarks by
trial Judges, that sone of ‘themutilise absurd
rules of thunmb such as these: A witness
unquestionably lies who, while testifying,
throws back his head or wipes his hands or
shifts his gaze rapidly; or blushes, ‘or /'bites
his lips or taps steadily on his arnthair".
Having carefully considered the matter, we —are convinced
that the Hi gh Court has wei ghed the evidence fairly, tested
the <character carats of witnesses correctly and reached
results rightly.
The trial Court has adopted a |egally inpeccable approach in
assessing the evidence, as was pointed out by Shri A K
Sen, counsel for the 1st respondent. Corrupt practices have
to be viewed as quasicrimnal in character and the strict
standard of proof applicable in such cases, intune with the
decisions of this Court, has been used as a touchstone by
the trial Judge. The question is whether the few  corrupt
practices, upheld by the Hi gh Court, have been proved beyond
reasonabl e doubt or whether the appellant has been able to
make any big dent in the case found.” W will now discuss
the heads of <charge, itemu se. The printed el ection
literature has a dual roll in this case (a) to boost the
cost beyond the legal ceilling and (b) to prove character
assasi nati on. Both are corrupt practices. A threat to
Tamils i.e. undue influence; is also alleged to be involved
in the handbills in question, Ex. P. 4 and Ex. P. 5.
I ndeed, an election tribunal nust know that there exists an
initial presunption in favour of the poll verdict and the

whole constituency is invisibly party to the lis, their
voice being interfered with only if their votes were
illegally pro-cured. As earlier indicated, this |eaflet

imputation my, in order of probative importance, be
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considered at a later stage since we are satisfied that its
i mpact is sonmewhat indirect and its proof a shade

i nconclusive, notw thstanding the use to which Shri A K
Sen has sought to Put it in supporting the declaration

under issue no. 11, that his <client "obtained as the
returned candi date.

The critical issue which, in our view, is fatal to the
appellant’s election, is the layout on hiring cars. By
itself, that itemexceeds Rs. 10,000/- and if true, the
el ection mnust be set aside, wthout nore. Issue 9 (b)

relates to this subject and Paragraph 14(b) of the petition
sets out this ground. As stated earlier, while the nunbers
of the ten cars are enunerated therein, the last six do not
tally with the docunents produced or the Bangalore City
Cooperative Transport

(1) Judi cal fact finding and psychol ogy, 14 Chio State Law
Journal, 183, 186 (Spring 1953)-quoted in Psychol ogy and the

Law by Dwight "G MCartyprentice-Hall, 1Inc., Englewod
Cifts, N/J., USA (1967 4th Printing).

3 91

Society which was the bailor. The case is that the above
Transport, Society had fallen on evil days and so had

authorised its President, one Swaminath, P. W 7, to ply its
vehicles on a no profit no |oss basis. " Swam nath, who had
thus taken over the transport operation with effect from
August 1, 1971 and had, in turn, run a transport service in
the name of Coop. | TOUR COMBI NED BOOKI'NG Centre is stated to
have agreed to nwmke available 10 cars on ‘hire to the

candi date Nagaraj. Rs. 60/- per day per car, exclusive of
driver and fuel, from February 14, 1972 to March 5, 1972
were the terns alleged. 1t -is further averred ‘that the

candi date had authorised Sanpangi, P. W 8, to arrange for
the hire of these 10 cars on or about February 10, 1972.
The latter had nade an initial payment of Rs. 3,000/- on
February 12, 1972 through P. W 30, Raghunath Singh, already
referred to. The case runs on to the effect that a sum of
Rs. 9,600/- was outstanding as payable to P. W 7 on Apri
10, 1972 when the appellant | odged his account of ~ el ection
expenses, as required by statute. It is common ground that
he did not enter the sums paid or payable by way of hire
charges to P. W 7 in his account submitted to the Election
Conmi ssion. The petition sets out the paynment, on April 14,
1972 of a sumof Rs. 1,000/- to P. W 7's Society towards
car hire and this sumis stated to have been sent through P
W 30, Raghunath Singh. O Course the appellant, in his
witten statenent-has denied this story of hiring and piece-
nmeal paynents, knowi ng fully how noxious its effect would be
on his victory, in the light of s. 77 of the Act.

W nmmy straightway state that the | earned Judge  who  tried
the case has referred to P. W. 8, 30 and 7 as the principa
witnesses to prove the hiring in of the cars. However, he
has already described P. W 30 as a spy of the Congress
candi dat e who had slyly operated anong the fl ock of Nagaraj,

and has discredited himas an unscrupul ous person. The
| earned Judge has al so discarded the testinmony of P. W 8,
Sanpangi, for reasons which are self-evident, even if one

casually peruses his deposition. He is a self-condemed
perjurer and has hardly any claim to judicial credence,
particularly in a case of proof of corrupt practices in an
el ection petition. Wthout expanding on these unscrupul ous
souls any further, we concur with the trial Court in
proceeding to reject that part of the case of the petitioner
which lives solely on the lips of P. W. 8 and 30. But the
fact that these two dubious beings have been frequently
friendly with fal sehood does riot destroy the acceptability
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of their testinony to the extent it accords wth other

aut hentic docunent ary nmat eri al and reliable ver ba
testi nony. Indeed the trial Judge has di scerningly
observed

"I am pl aci ng dependence nmainly on the docunmentary evidence

under this issue, supported by the testimony of P. W 7,

Swam nat h. "

392

This, we think, is a flaw ess approach. W are constrained

to remark that experience proves the w sdom of scepticismin

assessing oral evidence in Court. In the words of

Gsborn(1):
"The astonishing ampbunt of perjury in courts
of lawis a sad comrentary on human veracity.
In spite  of ‘the oath, nore untruths are
probably uttered in court than anywhere el se.
Thi s-deviation fromveracity ranges from nere
exaggeration all the way to vicious perjury.
Much ~of this untrue testinony grows directly
out~ of human pature under unusual stress and
i's not an accurate measure of truth speaking
in general. |In order to shield a friend, or
help one town in what is thought to be a
just cause, or because of synpathy for one in

trouble, ~ many nenbers of the frail human

famly are inclined to violate the truth in a

court of law as they will not do el sewhere,."
The High Court’s discussion is exhaustive. The argunents

bef ore us have not suffered fromi nadequacy and since we are
affirmng the principal conclusion of fact of ‘the tria
Judge we content ourselves with stating only the ‘essentia
reasons.

The version of the petitioner regarding the vehi cl es
(although with different registration nunbers has been
substantially spoken to by Swaminath, P. W 7. Mst of the
details deposed to by himfit in with the original avernents
and trivial di screpanci es cannot di sturb factua
appreci ation of the core.

P.W 7, the President of the Society, has not been shown to
be either interested in the petitioner or animated against
the appellant. If, as he swears, he did run the business
of transport during the rel evant peri od, there is no
reason to be sceptered about acting on his word on oath:
Exhi bi t P-22, the proceedings book of the Board of
Managenent of the Society, contains entries, dated July 2,
1971 (P 22A) evidencing the authorisation in his favour by
the Board of Managenent. The margi nal doubt,; generated by
the fact of the resolution, Exhibit P-22A, put ‘himin charge
of the Business only until January 31, 1972 while the period
of the hiring was beyond that date, is insufficient to shake
his testinmony in the light of all the other circunstances.
For, until April 17, 1972 the Board of Managenment had not
made over its transport business to anyone el se. On the
ot her hand, Ex. P. 22B, the proceedings of the Board at its
neeting held on April 17, 1972 (item No. 4) reinforces the
case spoken to by P. W 7. The criticism that these
pr oceedi ngs could have been mani pul at ed into life
subsequently stands crushed by the endorsenent Exhibit P-
22A(1) made on the proceedings book by the Assistant
Regi strar of Cooperative Societies, Shri Bhatia, on April 5,
1972. Even otherwise, P. W 7's story suffers form no
i nher ent i mprobability and there is no present abl e
alternative put forward by the appellant as to how he ran
the automobile part of his el ection canpaign. He swore,
nore incredibly, that he covered the 25 square niles of his
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constituency on foot, during the hectic period

(1) 'The Problem of Proof’ Albert S. Gsborn, pp. 22.23 New
York, Methew Bender & Co. 1926-quoted In (2) ibid, p. 226.
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of this bitter election canpaign. My be, he had nany
volunteers ,OF the Chaluvali Kendra Mandali to support him
and they mght well have covered the area on bicycles. May
be, being mlitantly identified with an agitational issue
(Kannada for Kannadigas, to capsule the novenent in a
sl ogan) his nonetary inputs might have been puny conpared to
his nmore prosperous Congress rival. Evan so, the Padayatra
programe, eschew ng autonobile journeys altogether, is too
unrealistic and nmendaci ous to be taken seriously. Moreover,
there is other docunentary evidence in proof of payment of
hire char ges. Exhi bits P-23, P-24 and P-25 deserve
probative credit, in this context, P. W 8, Sanpangi, is
seen to have signed themand even if we disbelieve the
integrity . of P W 30 who is alleged to have carried
Exl ai bit /'P-23 or of P. W 8, who, admittedly, has signed
that letter, there is no gain saying the fact t hat
docunentary evi dence of advance paynent of Rs. 3,000/- s
forthconming Exhibit P-24, dated February 12, 1972 is a
letter witten by Swanmi nath to Nagaraj and Exhibit P. 24A is
the office copy. Exhibit P-25 further clinches the matter
since it acknow edges the delivery of the cars and bears the
signature of P. W 8, Sanpangi, appended on behalf of his
principal, Nagaraj. Not P. W 8 nor P. W 30, but the
docunentary testinony and the credibility of P. W 7
i nfl uence our concl usion.

Two nmmjor criticisnms were |evelled against this branch of
the case by Shri Desai. Certain mnor weaknesses were also
pointed out which, for general considerations al r eady
i ndi cated, do not need | engthy scrutiny. He contended that
P. W 8, Sampangi, was not his el ection agent in Chanaraj pet
Constituency and was an obvi ous betrayer who had been bought
up by the nore powerful petitioner -so nuch so his words or
signatures could not conmmand judicial confidence. Secondly,
he wurged that the evidence of P. W 7 and the ‘docunents
stood shaken in view of the reference therein to Exhibit P-
26 whi ch had been found by the trial Court to-be a forgery.
We may examine the force, if any, of these subm ssions.

P. W 8 is a consunmate artist in term nol ogi ca
i nexactitudes who owns wup in cross-examnation, wi th
nel odramatic audacity both perjury and fabrication. Even
so, his political bond with Nagaraj during the election is
undeni abl e. They were President and Secretary  of the

Chaluvali Kendra Mandali until May or June 1972 when the
latter resigned. P. W 8 was Chief Election Agent of Nagar aj]
in the adjoining Chickpet Constituency and could riot /have
confined his busy canpaigning, activated by the |arger
Kannada cause, to the territorial linmts of Chickpet. In
June he ran for the Legislative Council seat from the
Teachers’ constituency and Nagaraj appealed for electora

support through a newspaper colum carrying his photograph

Haunt ed t hough we are by hunches about the distance between
honest processes of proof and the petitioner’s nodus
operanti in Court, unhesitatingly we held that Sanpangi. P

W 8, was an activist |ieutenant of the appellant during the
critical nonths of February, March and April
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Exhibit P-26, if we may recapitulate, is that pernicious
paper on which Nagaraj scribbled his then sought-after
autograph at a school function, hardly suspecting its
potential transmigration, into a letter forwarding a part of
the car hire. Wthout trivialising the trickery played upon
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the appellant for which vicarious guilt nmust belong to the
1st respondent, we find no difficulty in delinking this
documentary effort at over-kill, through Ex. P. 26, from
the ot her dependabl e evidence of hiring 10 cars. Sone hol es
of perjured evidence somewhere cannot sink the whole case
which can safely float on other tested testinony. Al
cobwebs of suspicion are brushed away by Ex. P. 28 and P
29. Finding a | arge sum outstandi ng from Nagaraj by way of
car hire, P. W 7 Swamiriath, a financially weak person
wote to the treasurer of the Mandali pleading that since
the appellant, the President, had owed a substantial anount
in connection with the el ection where the Mandali had backed
him the treasurer Lakshm pathi had better nmke good the
noney and adjust with the President later. Pat cane the
reply Ex. P. 29 from Lakshmipathi disowning liability from
the Mandali. Again,. Swanminath (P. W 7) pursued his
claimby witing for balance payment to the appellant with a
copy toP. W 8 (vide Ex. P. 30). Wat followed (it rings
true) may be rendered in the words of P. W 7:
" received the reply EX. P. 31 from
Sanpangi. It is dated 22-4-1972. Through the
reply Ex. ~P. 31 Sa. Kru. Sanpangi asked ne
to accept Rs. 8,000/- from 1st respondent
Vatal ‘Nagaraj in full settlenent. | went and
collected Rs. 8,000/- from Sa. Kru. Sanpang
on behalf of the |I st respondent Vatal Nagar a]
on 24-4-1972, issued a tenporary receipt. The
office copy of that receipt is Ex. P. 32. On
25-4-1972 1 wote to the respondent Vata
Nagaraj, with a copy to Sa. Kru. Sanpang
and sent that letter by post. The office copy
of that letter is Ex. P. 33."
W have the corroborative -evidence of the
recei pt book kept by P. W 7 E. P 34 in
hi s own words;
"Exs. P. 34(a), P. 34(b), P. 34(c), P. 34(d),
P. 34(c), P. 34(f), (P. 34(g) P. 34(h) are the
respective receipts regarding cars Nos. MYA
3981, MYD 9030, MYD 7575, MYD 6756, MYA' 4044,
MYA 4114, MYD 9779 and MYA 3633.- The - recei pt
Ex. P. 34(1) refers to the Society Car MD
7222 and the receipt Ex. P.34(1l) refers to
the Society Car MYD 8600".
These receipts relate to cars of others taken by P.. W 7 to
nmake up the ten cars agreed to be supplied, his Society
itself being only in possession of two cars.. This wealth of
docunentary material is convincing enough, in.the background
of the trial Court’s remark : P. W 7 Swami nath has stood
the test of cross-exam nation well and his answers seened to
be forthright." Shri Desai did exploit the divergence in car
registration nunbers and the wunsatisfactory explanation
,offered by the 1st respondent in that behalf. So also the
spurious Ex.P. 26. Adulteration of evidence perhaps ‘there
is, but, after full con-
3 95
sideration of the total material we are satisfied with the
affirmative finding on issue 9(b) given by the H gh Court.
Shri  Desai feebly suggested that P. W 6 was not his agent
in Chamarajpet but in Chickpet, and P. W 30 was riot his

men at all. W have disposed of the factual part of this
pl ea but the | aw of agency in election jurisprudence, it nmay
be rioted, is nore elastic. In a sense, the corrupt act
need not be done by the candidate or his chief election
agent . It is enough if it is authorised by either, as we

will later show and here the hiring was done as authorised
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by the candi date.

The anxious 1st respondent has nade nany other charges of
corrupt practice which, havo been repelled by the trial court
and we concur. But two invalidating inputations have been

repelled by the trial Court and we concur. But two
invalidating inputations have been upheld by the |earned
Judge, both turning on the printed election material, its

cost and libellous toxicity. W are not disposed to dissect
the evidence in detail on these twin charges since a single
fatal stab is as good as multiple nortal wounds if death is
the goal. But the 1st respondent’s ambition is not nmnerely
to destroy the declaration of the appellant but to insta
hi nsel f as the Chanaraj pet. MLA t hrough the judicial process.
"There’'s the rub". of course, if the law allows it he mnust
get it. Exhibits P-4 and-P. 5 are two handbills in Kannada

and Tam |, respectively and exhibit P-9 is the election
mani festo of the appellant says the 1st respondent. O
course,” the appellant has denied responsibility for this
offending literature and has gone to the extent of con-

tending ‘that the alleged printer P. W 2 was a vegetable
vendor injected into the scene by the. 1st respondent as an
evenescant |essee of a press-who, ostensibly, appeared on
the scene about the time of the election, engaged hinself
solely in printing the appellant’s election matter an(
vanished from the printing scene back to his vegetable
vendors job after the election. May be the story, prima
facie, is suspect, but, on a closer scrutiny-especially with
Ex. R 6 in mind, the finding of thetrial court nust pass
muster. There is also some evidence of these |eaflets being
di stributed by the workers of Nagaraj. Considerable debate
there was at the bar as to whether Exhibit P-4, ever if
true, anmounted to character assassination, or other  corrupt
practice, but at least a portion of it relating to paynent
of noney to voters undoubtly injures the petitioner’s good
noral s al though many ot her statements may hover around the
bor der line or cannot constitute cor rupt practice.
Accepting Ex. P. 4 as a passionate plea for Kannada and
criticismof the rival as one who argues for English, it is
not ' Character assassination, nor.is a mlitant demand for
larger areas for Karnataka State corrupt practice. Even
notions on nude dances and or econonic exploitation  of
people cannot be judged by md Victorian prudery -when
interpreting s. 123 of the Act. W have to be aware of
realities inforned by the current ethos of the community and
remenber the usual nmargin of electoral exaggeration, ~while
construing such speeches and witings. It is indisputable
that if the printing has been done. by the appellant or his
el ection agent arid. the cost thereof was as pleaded
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in the petition, the ceiling on election expenses set by the
statute woul d be further exceeded.

W are not inclined to upset the holding of the Hi gh Court
that "there can be no reasonabl e doubt that regarding the
handbills Exhibits P-4, P-5 and P-9 the petitioner’s version
is true" but do not enbark on any long discussion as it _is
uncal led for. But the alnpbst astrological’ consequence
claimed to be flowing therefromthat the 1st respondent
woul d have obtained a majority of valid votes demands fuller
exam nati on. For purposes of argunent, let us assume that
Exhibits P-4, P-5 and P-9 were printed and distributed prior
to the election and that P. W 2 had been paid Rs. 7,500/-
as printing charges. W nmay simlarly assune that persona
aspersions and inplicit group disaffection or threat as
stipulated in S. 123 of the Act could read into these
leaflets, as claimed in the petition. Even so, What?
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This takes us to issue No. 11 which, perhaps, is the second
nost contested question in the whole case. Having exceeded,
on our own finding, the financial ceiling set by S. 77 of
the Act, a corrupt practice has been comitted by the
appel l ant and his el ection has been rightly set aside by the
H gh Court. Inevitably, wunder S. 8A of the Act, the
appellant has to be visited with the punitive six-year
di squalification. So the Hi gh Court’s finding oil issue No.
12 al so nust stand.
The only bitter bone of contention between the parties which
survives is covered by issue no. 11. The sanctity of the
poll verdict will stand violated if the tribunal, wthout
the strictest conpul sion of statutory provi si ons,
substitutes for an elected representative a Court Picked
candi date. The relevant part of S. 101 may well be set out
at this stage:
"101. Grounds for which a candidate other
than the returned candi date may be declared to
have been el ect ed: -
I f ~any person who has | odged a petition has,
in addition to calling in question t he
el ection of the returned candidate, clainmed a
declaration that he hinself or any other
candi date -has been duly elected and the High
Court is- of opinion
(b) That but for the votes obtained by the
returned candidate by corrupt - practices the
petitioner or such other candi date would have
obtained a majority of the valid votes,
the Hgh Court shall after declaring the
el ection of the returned candi date to be void
decl are t he petitioner or such ot her
candidate, as the case may be, to have been
duly el ected.
The insistent requirenents of the section are that firstly
the returned candidate nust have obtained votes by the
operation of corrupt practices; ' secondly, such /obtained
votes nmust be Quantified wth judicial assurance and
thirdly, after deduction of such void votes, the petitioner
397
or other candi date rmust be shown to have secured a mgjority
of the wvalid votes. |In the present case, the decisive
factor is the satisfactory proof of the nunber of votes, if
any, attracted by the appellant into his ballot box by the
corrupt neans. How many. voters were lured for certain by
the expenditure of several thousand rupees nore than is
sanctioned by the law ? Did the canpaigning in those hired
cars. snatch votes at all ? Did deleterious leaflets  draw
into Nagaraj’s net a specific set of voters : To capsule the
enquiry, how many votes were definitely obtained by the use
of each corrupt practice? This hinges not on nystic maybe
And vague i nmponderabl es and prejudice to prospects ‘but on
tangi bl e testimony that a nunber of persons, arithmetically
assessed, swang towards and probably actually’ for the re-
tur ned candidate, directly nmagnetised by the corrupt
practice, so that one could positively predicate those votes
as having been obtained by corrupt practices. This clear
nexus is of critical inportance. Happy specul ation
hypot heti cal possibility and clairvoyant surm se, however
i mgi natively and objectively made, cannot displace this
drastic requirenent. \Where, for instance, a certain nunber
of persons, in violation of the legal ban, have been
transported by the candi date and they have been shown, with
fair assurance, to have cast their votes in his favour or
where specific cases of fal se personation or double voting
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at the instance of the candidate or his agents have occurred
and the margin of difference between the victor and the
nearest vanquished is narrow and the gap is nore than nmade
up by the illegally procured votes, the case for the
application of s. 101 will surely arise. Courts do not
el ect candidates or sign into parliamentary seats those whom
the constituency has not yet favored The nornmal denocratic
process cannot be bypassed conveniently on the score of
corrupt practices by the rival except in those exceptiona

cases where s. 101 stands fulfilled. You nust win not only
an election petition but an election itself.

The decisions cited before us by Shri A K Sen do not take
us further. Indeed thereis a paucity of precedents in this
area, for reasons which are not difficult to guess. In T.

Nagappa v. T. C. Basappa(l) this Court had to deal wth a
case where the |lead of the winner was only 34 votes, there
was cogent proof of about 60 voters having been transported
by the offendi ng candidates to the polling booth of whom 47
voted for himso that, if their votes were struck out, the
margin ~of ~difference woul d di sappear and the |oser would
have secured the |arger nunber of valid votes. There the
| earned Judges were at pains to point cut that t he
petitioner got only 34 votes |less than the respondent and
that the tribunal (by a majority) had found that the bus
procured by respondent No. | did carry to the polling booths
about 60 voters, leading to the legitinmate presunption that
the Mjority of themdid vote for respondent: No. 1. Under
those circunstances; the Court did not care ‘to interfere
with the Tribunal’s factual ~view that if the vot es
attributable to the corrupt practice were left out of
account, the petitioner would have gained an undisputed

nmajority. In that very case while pointing out ‘that the
H gh Court should not have:

(1) A I. R 1955 %. C 756.
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upset a finding of fact of the Tribunal, this Court
cautiously added that "it nmay be that the view taken by the.
di ssenting nenber of the Tribunal was the nore  proper."
Apparently, the dissenting nenber was not inclined to upset
the poll verdict even on this evidence. \Were there are a
nunber of serious candi dates contesting froma constituency,

the situation, becones conplex and unpredictable. It is
conveni ent assunption, not reasoned probability, to guess
for whom if at all, the voters of the w nner who used

corrupt practices would have alternatively cast their
franchi se. Sheer disenchantnment with the vicious techni ques
m ght well have turned away many sensitive souls from the
polling station. |In the appeal before us the lead is over a
thousand votes, no link between the polluted practice and
the voters affected is forged ten candidates were in the
field and sonme of them had polled well. The observations of
this Court in Januna Prasad’'s Case(1l) that "there is nothing
to show why the mpjority of the first respondent’s ' voters
woul d have preferred the 6th respondent and ignored the 3rd
and 4th respondents"” under scores the hazard in such
mul tiple-contest situations. Shri A K Sen’s persuasive
invitation to conpute on inperfect date is to ask us to
crystal gaze. W decline the essay in occult.

In the present case the reasoning of the trial Court dealing
with this branch is not brief but a blank. Al that the
Court has saidis that the difference is only 1044 votes
between the appellant and the respondent and that a
reasonabl e judicial guess is not taboo: "Therefore it can be
reasonably concluded as per cl. (b) of s. 101 of the R P
Act that but for the votes obtained by the returned
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candi dat e (1st respondent) by corrupt practices, the
petitioner would have obtained a majority of the wvalid
votes". W are sorry the sequitur is too obscure for us to
see. There were ten candidates in the field and the
,curious plea bearing on this relief in the election
petition appears to be that the petitioner has done socia

service and deserved victory and so there was no need to
send him back to the constituency to seek a reelection-
strange conpliance with s. 101 of the Act. I ndeed, the
petitioner, hinself a barrister and a forner Deput y
M ni ster, conversant with the requirements of election |aw
knows that where a claimfor a declaration in his favour is
put forward at |east formal avernents tacking the corrupt
practice onto obtaining the definite votes was necessary.
On the other hand, all that he states is that as a result of
the hate canpaign against the Mslims and the Tamls

alleged to have been carried on by the appellant and his
agents, “"the Tam | speaking people though that it would be
to their advantage to support the DD M K candidate and the
Musl i m populati on t hought that they would be protected only
i f the Mislim League candidate 'was returned to t he
Election." Therefore %at? After adding that these two
candi dates had secured a large number of votes from the
Tamls and the Mislinms, the petition makes a puzzling
statenent: "These/ votes would have been polled by the
petitioner and the Congress party but for the corrupt
practices under section 123 comitted by the 1st respondent,
his el ection agent and the agents of the 1st respondent.. "
-The abstruse logic, the bare  assertion and the tota

absence of a tie-up

(1) A 1. R 1954 S. C. 686, 689 (januna Prasad v. Lachh

Ram) [1955] S.C.R 608.
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bet ween specific corrupt practices and the nunmber of ' votes
obtained thereby Ilead us to an outright rejection of the
relief, not merely for want of proper averments but also for
a total void in proof. Absent visible welding of the
el ectoral vice established into the nunerical neasure of the
victory, the votes at the polls alone, not the wit of the
Court, can seat him in the |egislature. We _have no
hesitation in reversing the finding on.issue No. 11

The conclusion therefore is that the appellants’ election is
set aside: and the «constituency has to choose its
representative by a fresh poll. It nust be noted that half
the termhas already run out since the el ection which we now
set aside. Having regard to the denocratic process and the
duty not to keep Chanaraj pet orphaned in the legislature, we
expect the Chief Election Conmm ssioner. to pr oceed
expeditiously to hold a fresh election

The fate of this case has been the direct result, /anbng
ot her grounds, of the cost of canpaigns, beyond the |ega

ceiling; incurred by the appellant who contested as an
| ndependent . To give all candidates a fair chance, an
operationally fairer, perhaps even radical plan to finance
our elections, particularly the canpaigning process, nmy
have to be devised. Mney power casts a sinister shadow on
our elections and the political payoff of undue expenditure
in the various constituencies is too alluring for parties to
resist tenptation. Mdreover,, there is a built-in iniquity
in the scheme because an independent candi date who exceeds
the ceiling prescribed under the law legally conmmts a
corrupt practice. Hi s rival, set up by political parties
with considerable potential for fund raising and using, my
lay out a hundred times nmore in each constituency on their
candi dates and yet hope to escape the penalty under s. 77.
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The conveni ent-not necessarily correct-plea would be that
the candidate spent for his election but the party for its
canpaign. This likely evasion of the |aw by using big noney
through political parties is a source of pollution of the
Indian political process. To channel funds into t he
canpai gn for specific candidates getting around the
requirenents of the law by establishing party commttees is
all too famliar in this and some other countries. in this
context it nay be apt to draw attention to a recent ruling
of this Court in Kanwarlal Gupta V. Amar Nath Chaw a (1) on
el ection expenses. it nmay be proper to infuse into the
election law the cleansing spirit which was enphasized way
back in 1920 by the Select Conmittee or), the Indian
El ection O fence and Enquiries Act (XXXIV of 1920). Half a
century ago it was observed there:
"We feel that there are distinct advantages at
the “present tinme when electionis to play so
i mportant a part in the new public life of
India that the public conscience should be
markedly drawn in relation to the franchise
whet her that franchise relates to legislative
or other bodies."
El ections, constituency-wise, are the cornerstone of our
parliamentary culture and if the lawis to reflect and
ensure the denocratic-,
(1) [19751 2’S. C R 259.
400
norms set by the pation in this -strategic ‘area, serious
political consensus (not sanctinonious platitudes) on heavy
cut -back on poll outlay by Parties and candi dates and basic
norality in the el ectioneering nmethodol ogy nust  energe-a
consummati on devoutly to be w shed. if canpaigns run berserk
and expenses unlimted becone the rule general elections
become national nightnares and the fabric of our | freedom
shakes. Courts cone in only when specific cases are filed
and cannot arrest this cultural contamnation. W can only
express the wish, with a sense of social awareness, that
canpai gn finances reform inposing, realistic |imtations on
spending on behalf of candidates directly or ~vicariously
seem necessary if inequality of influence is not cooperate
upon the elect oral process and Ilater wupon -governnent

deci si ons. To a limted extent Courts can respond to  the
fulfilment of this constitutional aspiration by a benignant
interpretation of the legal linmts on election expenditure
s. 77 clanps down. This election case is also a caveat on
el ecti on nethodol ogy. True, large nonetary inputs are
necessary evils of nodern elections, but "once we assuage
our ,conscience by calling something a 'necessary evil’, it
begins to |look nore and nore necessary and |l ess and /'|ess
evil" (1). The manumi ssion of the electoral process’ from

noney power is the dharnma of our Republic.

In the hope that a fresh election for Chanarajpet would be
held ,early and in the expectation that the candidates,
i ndependents and ' Party-noni nees ali ke would keep within-the
pecuniary limts set by the law as laid down by this Court,

we allow the appeal in part, as above i ndicated. Parties
will bear their own costs throughout.

V.P.S. Appeal partly
Al | owed.

(1) Sydney Harris-quoted by Hi dayatullah J. (as he then
was) in "Denocracy in India and the Judicial Process"-
Laj patrai Menorial Lectures, 1965-Asia Publising House-P-60.
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