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ACT:

U P. Sales Tax Act 1948, ss. 2(c). Expln. 7(3) and
11(4)-Kutcha arhatiya whether a dealer-Question of |aw
neither raised before the appel | ate nor revisiona
authority-High Court in reference-Wiether entitled to go
into the question.

Wrds & Phrases-’arhatiya -"pucca arhatiya -'kutcha
arhatiya' -Meaning of-s. - 2(2) Expln. UP. Sales Tax Act,
1948.

HEADNOTE

Section 2(c) of the U P. Sales Tax Act, 1948 defines
"dealer" to mean any person or association of persons
carrying on the business of buying or selling goods in Utar
Pradesh whether for comm ssion, renuneration or otherwi se.
By the U P. Sales Tax (Amendnent) Act, 1949 an Expl anati on
was inserted in this sectionto provide that a factor, a
br oker, a commi ssion agent or arhatiya, a del credere agent,
an auctioneer, or any other nercantile agent by whatever
nane called, and whether of the sane description  as
her ei nbefore menti oned or not, who carries on the business
of buying or selling goods on behalf of his principles, or
t hrough whom t he goods are sold or purchased shall be deemned
to be a dealer for the purposes of the Act.

The respondent (assessee) who was registered as a
deal er under section 8A was carrying on business in jaggery,
anchur, khandsari etc. on its own account and as_ kutcha
arhatiya. The nature of the business carried on by the
assessee was that cultivators brought their produce to the
assessee for sale. The goods were weighed at his shop and
then supplied to the pucca arhatiyas or to other persons.
Price of the commodity in full or part was paid by the
assessee to the cultivators directly, and the price fromthe
purchaser were realised after wards. During the assessnent
year 1967-68 the Sales Tax O ficer by his assessnent order
rejected the account books of the assessee on the basis of
sone di screpancy found during the four surveys carried out
at the shop and nmde a best judgnent assessnent under sub-
section (3) of section 7 of the Act, determ ning the taxable
turnover of purchases effected by the assessee as a kutcha
arhatiya at Rs. 5.3 lacs and taxed it. On appeal the
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Assi stant Conmm ssioner (Judicial), Sales Tax reduced the
taxable turnover of purchase by Rs. 1.5 lacs. Cross-
revi sions by the appellant as well as by the respondent were
allowed by the Additional Judge (Revisions), Sales Tax who
by his order negatived the plea of the assessee that he was
not a dealer but held fromthe material on record that the
taxabl e turnover of the assessee could not reasonably be
determined at Rs. 3.8 lacs. The orders of the Assistant
Conmi ssioner (Judicial) and Sal es Tax officer were set aside
and a fresh best judgnent assessment was directed to be
made.

549

The High Court upon reference, as to the liability of
the assessee to tax on the transactions effected by it as
kutcha arhatiya held that the assessee was not a dealer. It
further held that a person can be liable to tax as a deal er
only if he acts as an agent having the authority to pass
title in the goods sold, and that a kutcha arhatiya nerely
brought together the seller and the purchaser and hel ped in
settling the price and wei ghnent of ‘the goods etc.

In the appeal to this Court it was contended on behal f
of the appellant, that ~the H gh Court was wong in holding
that the assessee was not-a dealer within section 2(c) of
the Act and that the Hgh Court had conpletely overl ooked
the Explanation to section 2(c) which was inserted by the
U P. Sales Tax (Anendnent) Act, 1959 particularly the words
"t hrough whom t he goods are sold or purchased”, and that the
Sales Tax O ficer was not justified in making an assessnent
to the best of his judgment under section 7(3).

Al'l owi ng the appeal
N

HELD: 1(i) The finding arrived att by the Hi gh Court
that the assessee as a kutcha arhatiya nerely  brought
together the seller and the buyer charging an additional sum
by way of commission and, therefore, could not be regarded
as a dealer i.e. a person engaged in the business of buying
and selling goods, is contrary to the admtted facts of the
case. [551 H]

(ii) Explanation to s. 2(c) brought within the
definition of 'dealer’ not only a -conmission agent, a
factor, a del credere agent or any other nercantile agent by
what ever nane called, and whether of such description or
not, but also a broker, an auctioneer as well -as an
arhatiya. [554 DO

(iii) The definition of ’dealer’ in -section 2(c) is
wi de enough to include selling or purchasing agent of
what ever nane or description. The term 'arhatiya is w de
enough to include kutcha arhatiya. [554 E]

(iv) The basic distinction between a kutcha and a pucca
arhatiya is that a kutcha arhatiya acts as an agent on
behal f of his constituent and never acts as a principal to
him A pucca arhatiya acts as a principal as regards his
constituent and not as disinterested mddl eman who brings
principals together, there being no privity of contract
between the constituent and the third party. On the other
hand a kutcha arhatiya wusually denotes a person who nerely
"brings together the buyer and seller’ <charging his
conmi ssion, who has no dominion or control over the goods
unli ke a pucca arhatiya who deals as a principal in relation
to both his constituent and to the third party. 1In a
commercial sense, a kutcha arhatiya acts as an agent on
behal f of his constituent. [552 G553 B, F]

Bhagwandas Parasram v. Burjorji Ruttonji Bomanji, LR
(1917-18) 45 1A 29, Shivnarayan Kabra v. State of Madras.
[1967] 1 SCR 138, Sobhagmal G anmal v. Mikundchand Bali a,
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L.R (1926) 53 I.A 241, Chowinghee Sal es Bureau (P) Ltd.
v. CI.T. Wst Bengal, [1973] 2 SCR 618, referred to.

2(i) The Hi gh Court should have declined to go into the
guestion of the applicability of s. 7(3) of the Act. Wen a
guestion of law was neither raised before the Addl. Judge
(Revisions) nor considered by him nor did it arise on
findings given by him it will not be a question arising out
of his order. [556 F]

(ii) The question as to whether the Sales Tax Oficer
was justified in making a best judgment assessment under
section 7(3) of the Act was not referred to the H gh Court.
It was, therefore, not open to the Hi gh Court to go into the
guestion. It could not allow the new point to be raised for
the first tinme in reference. [556 @

550

(iii) The Hgh Court was also not entitled on a
reference under section 11(4) ~of the Act to set aside the
findings of the Addl. Judge (Revisions) nmerely because on a
reapprai sal of the evidence it would have cone to a contrary
conclusion. 1t was also not entitled to exam ne whether the
expl anation of ~ the assessee inregard to the deficiencies
found in the account books should or should not be accepted.
[556 H

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 717 of 1973.

Appeal by Special Leave fromthe Judgenment and Order
dated 27-10-1972 of the Allahabad H gh Court in Sales Tax
Ref. No. 857/71.
S. Markandeya, for the Appellants.
O P. Verma, for the Respondent.

The Judgnent of the Court was delivered by

SEN J.-This is an appeal from a judgnment of the
Al | ahabad High Court dated Cctober 27, 1972 which was given
upon a reference of certain questions of law nade to the
Hi gh Court by the Additional Judge (Revisions), Sales Tax,
Meerut in conpliance with its directions under sub-s. (4) of
s. 11 of the UP. Sales Tax Act, 1948 calling for a
statenment of the case. The two questions referred were as
fol | ows:

1. Whet her there is no material in support of best
j udgrment assessnent ?
2. Whet her on the facts and in the circunstances of

this case the assessee acted in respect of the
estimated purchase turnover of Rs. 3,80,000 as a
dealer so as to be liable to purchase tax ?

The Conm ssioner of Sales Tax submtted that the first
guestion should be answered in the negative and the second
in the affirmative. The Hi gh Court decided in favour of the
assessee and against the Conmmissioner, holding that the
subm ssion of the assessee was right and answered both the
guestions to the contrary. Fromthis decision the appellant,
the Conmmi ssioner of Sal es Tax, has appeal ed.

The reference arose out of assessnent for the
assessnent year 1967-68 of Messrs Bi shanmber Singh Layag Ram
whi ch carries on business in jaggery, anchur, khandsari etc.
on its own account and as kuccha arhatiya in jaggery,
foodgrains etc. at Shahpur in the district of Mizaffarnagar
and is registered as a dealer wunder s. 8-A of the Act
(hereinafter referred to as 'the assessee’).

The material facts may be stated as follows: During the
assessment year in question, the Sales Tax O ficer
Muzaf f arnagar by his order dated December 27, 1968 rejected
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t he account books of the

551

assessee on the basis of sone discrepancies found during the
four surveys carried out at his shop and made a best
j udgrment assessnent under sub-s. (3) of s. 7 of the Act,
determ ning the taxabl e turnover of purchases effected by it
as a kutcha arhatiya at Rs. 5,30,000 and the tax payable
thereon at Rs. 25,450. On appeal the Assistant Conmi ssioner
(Judicial), Sales Tax, Mizaffarnagar by his order dated
August 11, 1969 reduced the taxable turnover of purchases by
Rs. 1,50,000 and the tax by Rs. 7,500.

There were two cross-revisions by the Comm ssioner of
Sal es Tax and by the assessee, both of which were all owed by
the Additional Judge (Revisions), Sales Tax, Meerut who by
his order dated February 10, 1970 while negativing the plea
of the assessee that he was not a deal er, however, felt that
on the material on record, the taxable turnover of the
assessee coul d not reasonably be determ ned at Rs. 3,80, 000.
He accordingly set aside the worders of the Assistant
Conmi ssioner (Judicial) andof the Sales Tax Oficer and
directed that there should be a fresh best judgnent
assessnent.

Upon reference, the Hi.gh Court on question No. 2, as to
the liability of ‘the -assessee to tax on transactions
effected by it as kutcha arhatiya held that the assessee was
not a deal er, observing:

"If the assessee is a Kutcha Arhatiya then he is
not liable to sales tax. The change in the definition
of the word "dealer’ in 1961 upon which the Judge
(Revi sions) has relied does not change the situation. A
person can be liable to tax as a dealer only if he acts
as an agent having the authority to pass title in the
goods sold. A kutcha arhatiya merely brings together
the seller and the purchaser and helps in settling the
price and weighing the goods etc. The fact that he
somet i nes advances noney to cultivators who bring their
produce for sale or sonetines pays the entire sale
price to the cultivator fromhis own pocket is not
i nconsistent with his being a kutcha arhatiya."

It was rightly contended on behalf of the Conmi ssioner
that the Hi gh Court was wong in holding that the assessee
was not a dealer wthins. 2(c) of the Act and that the
Sales Tax O ficer was not justified in making an assessnent
to the best of his judgment under s. 7(3). It is pointed out
that the H gh Court has conpletely overl ooked Expl anation to
s. 2(c) of the Act which was inserted by the U P. Sal es Tax
(Amendrent) Act, 1959, particularly the words ’'through whom
the goods are sold or purchased” appearing therein. wth
regard to the applicability of s. 7(3), it is urged that the
guestion was not referred.

552

The finding arrived at by the High Court that the
assessee as a kutcha arhatiya nmerely brought together the
seller and the buyer charging an additional sum by way of
conm ssion and, therefore, could not be regarded as a
dealer, i.e., a person engaged in the business of buying and
selling goods, is contrary to the adnmitted facts of the
case. The facts stated in the agreed statenent of the case
clearly show that the assessee is not a kutcha arhatiya, in
the usual sense of the term but his business brings into
exi stence the relation of vendor and purchaser. The nature
of the business carried on by the assessee is described
t hus:

"Cultivators bring their produce to the assessee
for sale. The goods are weighed at his shop and then
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supplied to the pucca arhatiyas or to other persons.

Price of the commodity in full or part is paid by the

assessee to the cultivators directly. The price from

the purchasers is readied afterwards. In any case it is
not the responsibility of the cultivators to realise
the price fromthe purchasers. On the contrary, it is
the assessee who is responsible for the paynment of the
price to the cultivators. Sone tinmes the cultivators
are al so paid advances and these are adjusted when the
price of the produce is paid to the cultivators."
(Enphasi s suppl i ed)

The decision on the question whether the assessee is a
deal er nust turn on the construction of s. 2(c), which
insofar as material, reads:

"2(c) "dealer™ nmeans any person or association of
persons carrying on the  business of buying or selling
goods in Uttar Pradesh, whet her for conmm ssion
remunerati on or ot herw se,

Explanation: A factor, ~a broker, a conm ssion
agent or arhati, a del credere agent, an auctioneer, or
any other nercantil e agent by whatever nane call ed, and
whet her  of the same description as hereinbefore
mentioned or not, who carries on the business of buying
or selling goods on behalf of his principals, or
t hrough whom /'the ‘goods are sold or purchased shall be
deened to be a dealer for the purposes of this Act."
There can be no doubt that a ~pucca -arhatiya cones

within the substantive part of the ~definition of 'dealer’
contained in s. 2(c) of the Act, but the question stil
remai ns whet her a kutcha -arhatiya is covered by the
definition, by reason of the Explanation thereto.

The basic distinction between a kutcha and a pucca
arhatiya is that a kutcha arhatiya acts-as an agent on
behal f of his constituent and never acts as a principal to
him The person with whomhe enters into a transaction on
behal f of his constituent is either brought into  contact
with the constituent or at |east the constituent is/inforned
of
553
the fact that the transaction has been entered into on his
behalf with a particular person. But in the case of a pucca
arhatiya, the agent nmakes hinself |iable upon the contract
not only to third parties but also to his constituent. He
does not informhis constituent as to the third party with
whom he has entered into a contract on his behal f.

Thus, a pucca arhatiya acts as a principal as regards
his constituent and not as a disinterested m ddl eman who
brings about two principals together, there being no privity
of contract between the constituent and the third party, and
may substitute his own goods towards the contract nade for
the principal and buy the principals goods on his persona
account. On the other hand a kutcha arhatiya usually denotes
a person who nmerely ’brings together the buyer and the
seller’ charging his comm ssion, who has no domnion  or
control over the goods, unlike a pucca arhatiya who deals as
a principal inrelation to both his constituent and to the
third party.

The crucial test is whether the agent has any persona
interest of his own when he enters into the transaction or
whet her that interest is limted to his conm ssion agency
charges and certain out of pocket expenses, and in the event
of any loss his right to be indemified by the principal
This principle was applied in the case of pakki arhat by Sir
Law ence Jenkins C J. in Bhagwandas Narotndas v. Kanji Deoj
and approved of by the Judicial Commttee in Bhagwandas




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

Parasramv. Burjorji Ruttonji Bomanji and by this Court in
Shivnarayan Kabra v. State of Madras. As to the incidents of
pakki arhat, Sir Lawence Jenkins in Bhagwandas Narotandas’s
case succinctly states the legal position, in his own terse
| anguage:

"A pakka adatia is not, in the proper sense of the
word, an agent or even a del «credere agent. The
rel ati on between himand his up-country constituent is
substantially one of principal and principal."

In a conmrercial sense, a kutcha arhatiya acts as an
agent on behalf of his constituent. The main characteristic
of a kutcha arhatiya has been described by the Judicia
Conmittee in Sobhagnal Ganmal v. Miukundchand Balia(4) in
t hese terns:

"When a katcha adatia enters into transactions
under instructions fromand on behalf of his up-country
constituent with a'third ~party in Bonbay, he makes
privity of ~contract between the third party and the
constituent, so that each becones l|iable

554

to the other, but also he renders hinmself responsible

on the contract to the third party."

Vivian Bose Jo in Kal yanji Kuwarji v. Tirkaram
Sheol al (1) puts the matter thus:

"The test to nmy mind is this: does the conm ssion
agent when he sells have authority to sell in his own
nanme? Has he authority in his own right to pass a valid
title? If he has then he is acting as a principal vis-
a-vis the purchasers and not nmerely as an agent and
therefore from that point ~or he is a debtor of his
erstwhile principal_and not nerely an agent. Wether
this is so or not nust of course depend upon the facts
in each particular case."

It is plain, on an exanination of the |anguage as it
stood at the material time, fromthe definition of ’dealer’
ins. 2(c) that even a selling or purchasing agent is within
that definition. A person to be a ’'dealer’ under that
definition must be engaged in the business of buying and
selling goods in Uttar Pradesh whether for ~conmi'ssion
remuneration or otherw se. Explanation to s.~ 2(c) brought
within the definition of ’'dealer’ not only a -comnssion
agent, a factor, a del credere agent or any other mercantile
agent by what ever nane called, and whether of such
description or not, but also a broker, an auctioneer as well
as an arhatiya. The use of the words "through whom t he goods
are sold or purchased" in the Explanation is significant,
and they nmust be given their due meaning. ~Thus, the
definition of ’'dealer’ in s. 2(c) is wide enough to include
a selling or purchasing agent of what ever nanme or
description. The term’arhatiya is w de enough to include a
kutcha arhatiya

If the Explanation to s. 2(c) of the Act were not
there, perhaps it could be said that a kutcha arhatiya is
merely an agent who helps cultivators who bring ‘their
produce to the market for sale, to find buyers, assist them
in weighment and secure to them paynent of price, but the
assessee here certainly does not answer that description
That apart, the Explanation clearly brings wthin the
definition of ’'dealer’ in s. 2(c) a kutcha arhatiya. It was
not suggested at any time that the Explanation was ultra
vires the State Legislature being beyond the anbit of Entry
54 of List Il of the Seventh Schedule. The constitutiona
validity of a simlar Explanation to s. 2(c) of the Benga
Fi nance (Sales Tax) Act, 1941 which brought an aucti oneer
within the purview of the definition of 'dealer’ in that
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section. was upheld by this Court in Chowinghee Sales
Bureau (P) Ltd. v. C1.T., Wst Bengal.(2) The whol e object
is to tax a transaction of sale in the
555
hands of a person who carries on the business of selling
goods and who has the legal or customary authority to sel
goods bel onging to the principal

It is evident from the statement of the case that the
busi ness carried on by the assessee was nore or less sinlar

to that of a pucca arhatiya and it is a misnomer to call it
a kutcha arhatiya. It actually purchased the goods fromthe
sellers, i.e., the cultivators, and then sold themin the

market to the other buyers, as if they were its own,
obviously at a profit. It paid to the cultivators the price
of the goods it purchased and received fromthe buyers the
price at which is sold. . Selling of goods was not
si mul taneous with receiving them These facts can lead to no
ot her concl usion” except that it bought and then sol d goods
and not nerely brought buyers into contact with sellers and
arranged transactions between them |In these circunstances,
the H gh Court should have hel d the assessee to be a deal er
under s. 2(c) of the Act, read with the Expl anation thereto.

There remains the question whether the H gh Court was
justified in holding that there was no basis for naking a
best judgnment assessnent. The Addl. Judge (Revisions) had
remanded the case for a reassessnment on the basis of best
judgrment, on his finding that there was no material whatever
on record to enable himto cone to a conclusion one way or
the other, on the ‘disputed question of fact, i.e., whether
the best judgment assessment of the taxable turnover at Rs.
3, 80, 000 coul d be sustained.

Though the question of the applicability of s. 7(3) of
the Act was not, in terns, referred to the H gh Court under
s. 11(4), the Addl. Judge (Revisions) ~in stating the case
mentioned that the assessee had contended before himthat
hi s account books had been wongly rejected.

The statenent of the case sets out the detail's of the
various surveys mnmde and the nature of the deficiencies
found. The High Court treating the question referred to be a
conposite one, enbarked upon an enquiry as-to whether the
Sales Tax Authorities were justified in rejecting the
account books and in naking the best judgment assessnent
under s. 7(3). It has referred to the four surveys carried
out on August 11, 1967, Decenber 13, 1967, January 7, 1968
and March 8, 1968. |In the first survey held on August 11
1967 it was found that the Nagal Bahi had not been witten
for eleven days. The High Court observes that *no adverse
inference could be drawn on this account  because the
assessee’s explanation was that there were no /cash
transactions for this period, and, therefore, the Nagal Bah
had not been witten'. Wth regard to the second survey
carried out on December 13, 1967 it was discovered that
there was
556
a loose parcha containing several entries. One of the
entries of Rs. 371.17 in the name of Sakh Chand Udit Mhan
al one was entered in the account books. That too on Decenber
13, 1967 after inspection while the paynent was actually
made on Decenber 11, 1967, i.e., it was not contenporaneous
with the transaction. The Hi gh Court observes that 'it has
not been found that any other entry contained in the | oose
parcha had not been entered in the account books’, Wth
regard to the third survey carried out on January 7, 1968
when twel ve bags of wheat were found in stock, the stock
regi ster was not shown to the surveying officer. The High
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Court has again accepted the explanation of the assessee
saying that ’'there was no duty cast on the assessee to
produce the stock register and it was not shown since there
was no demand for it’. It observes that 'there is nothing in
s. 13 or in any other provisions of the Act or the rules
framed thereunder which requires a dealer to produce his
books of accounts and other docunents, before the surveying
officer’. As regards the |last survey held on March 8, 1968
the Mondhi Bahi was found to be posted upto February 29,
1968. Thus there were no entries for eight days. The
expl anati on of the assessee was that it had not entered into
any contract during the eight days in question. The Hi gh
Court observes that 'as ‘there was no material whatever for
rejecting his explanation, no adverse inference could be
drawmn with regard to the veracity of the accounts, since
Mondhi Bahi is not ~a necessary account book’. W are not
inclined to agreewith this line of reasoning. Wile we
refrain from expressing any opinion on the requirenents of
s. 13(2) 'of the Act, we are satisfied that the finding of
the High  Court that there was nothing wong with the nethod
of accounting adopted by the assessee cannot be uphel d.

In our opinion, the H gh Court should have declined to
go into the question-of the applicability of s. 7(3) of the
Act. When a question of law was neither raised before the
Addl . Judge (Revisions) nor considered by himnor didit
arise on the findings given by him it wll not be a
guestion arising out of his order

The question ‘as to whether the  Sales Tax officer was
justified in maki ng a best judgnent assessnent under s. 7(3)
of the Act was not referred to the H gh Court. It was,
therefore, not open to the Hgh Court to go ‘into the
guestion. It could not allow the new point to be raised for
the first time in reference. Nor was the High Court entitled
on a reference under s. 11(4) of the Act to set aside the
finding of the Addl. Judge (Revisions) nerely because on a
reapprai sal of the evidence it would have cone to a contrary
conclusion. It was also not entitled to exam ne whether the
expl anati on of the assessee in regard to the deficiencies
found in the account books
557
should or should not be accepted. It may be that the Sales
Tax Authorities should have accepted the explanation of the
assessee with regard to the aforesaid deficiencies, but it
nmay as well be that there are various other deficiencies
whi ch the assessee will have still to explain

For all these reasons, the judgrment of the H-gh Court
is set aside and that of the Addl. Judge (Revisions), Sales
Tax Meerut remandi ng the case for a fresh judgnent
assessment under s. 7(3) of the Act is restored. There shal
be no order as to costs.

N. V. K. Appeal -al | owed.
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