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PETI TI ONER
BOARD OF HI GH SCHOCL & | NTERVEDI ATE EDUCATI ON, U.P. & OTHERS

Vs.

RESPONDENT:
KUVARI CHI TTRA SRI VASTAVA & OTHERS

DATE OF JUDGVENT:
20/ 11/ 1969
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ACT:

Natural Justice-Board of exam nation  cancelling result
wi t hout of opportunity to candi date-Notice if necessary.

HEADNOTE

The respondent appeared in the |nternedi at e exami nation and
passed, but the appellant, instead of declaring her 'result,
addressed a letter on May 24, 1961, to the Principal of the

college in which the Respondent  was studying, maki ng
enquiries regarding the respondent’s attendance. Accordi ng
to the regulations, a candidate nmust attend 75% of the
| ectures given in each subject. The Principal, by her

letter dated June 14, 1961, replied that the respondent was
at one time short of attendance, that she nmade good the
"shortage in all subjects except one, but the shortage in
that subject was due to the fact that |lectures Wre not
given in that subject the | ecturer having been on leave. ~ By
its letter dated July 6, 1961, the appellant cancelled the
respondent’s result and no reference was nade to the
Principal’s letter in the appellant’s letter.

The respondent thereupon filed a wit petition | challenging
the appellant’s order cancelling the result, and the /Hi gh
Court allowed the petition

In appeal to this Court,

HELD : The appel |l ant shoul d have given an opportunity to the
respondent to present her case and pursuade the appellant
not to cancel her result. [269 C

Whet her a duty arises in a particular case to issue a show
cause notice before inflicting a penalty does not depend on
the authority’s satisfaction that the person to be penalised
has no defence but On the nature of the order proposed to be

passed. In the present case, the inpugned order inposed a
penalty on the respondent as she was denied the fruits of
her | abour, and when passing it, the appellant was

exerci sing quasi-judicial functions. [269 D F]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1191 of 1967.
Appeal by special |eave fromthe judgnment and order dated
May 23, 1962 of the Allahabad H gh Court in Special Appea
No. 592 of 1961.

C. B. Agarwala and 0. P. Rana, for the appellants.

The respondent did not appear.

The Judgrment of the Court as delivered by

Sikri, J. This appeal by special leave is directed against
the judgnment of the Allahabad Hi gh Court whereby it allowed
t he
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wit petition file by the respondent, Kunari Chittra
Srivastava, hereinafter referred to as the petitioner, and
guashed the inmpugned order but left it open to the Board of
H gh School and Intermedi ate Education, hereinafter referred
to as the Board, to reconsider the case after giving the
petitioner a chance to offer her explanation

The facts are notin dispute and the only question which
arises i's whether in the circunstances the petitioner was
entitled to an opportunity to represent her case before the
Board prior to the passing of the inmpugned order

The relevant facts in brief are these. The petitioner was
in 1959-60 session- a student of Basant " Grls Internediate

Col | ege, Var anasi' . She appeared at the I nternediate
examnation in 1960 but fail ed. She then joined the
CGovernment Inter | College for Grls at Jaunpur. Her nane
-was sent up for Internmediate examnation to be held in 1961
by the Principal. She appearedin the exam nation but her

result was not declared by the Board. On May 24, 1961, the
Board addressed a letter to the Principal making enquiries
regarding the attendance of the petitioner. According to
the regulations franed by the Board no candidate' can be
presented for the Internediate exani nation unl ess he/she has
attended during two academnical years 75% of |ectures given
in each subject in which the candidate is to be exam ned.
In the case of a failed candidate, |like the petitioner, the
percentage shall be cal cul ated for one academ cal year, but
Regul ati on 5(xiii) enables the head of a  recognised
institution to condone the deficiency in certain cases.
This regul ati on reads

"(xiii) The rule regarding mnimm attendance shall~ be
strictly enforced. The head of the recognised institution
may condone a deficiency in attendance of not nore than

(a) ten days in the case of a candidate for the H gh Schoo
Exami nati on; and

(b) ten lectures (including periods -of practical work, if
any) given in each subject in the case of a candidate for
the Internedi ate Exam nation.

Al cases in which this privilege is exercised shall be
reported to the Director of Education as the Chairman of the
Boar d.

In the cases of failed or detained candidates whose
attendance of one year will be taken into account, the
shortage to be condoned shall be reduced to half."
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The Principal received the letter when on vacation outside
Jaunpur . The Principal replied on June 14, 1961, saying
that a proper reply to paragraphs 1 and 2 of the letter wll
be sent after July 8, 1961. She, however, stated

"When Km Chitra Srivastava absented herself for a pretty
long period on account of her illness, the position :was
explained to her, besides informng her guardian also who
was even called to the office and acquainted wth the
ci rcumst ances. At that tine, it was possible for her to
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make good this shortage by her regul ar attendance.

The teacher in Hone Science took | eave in February, 1961
Chitra was short in attendance in other subjects also, but
she made good the shortage by her regular attendance. When,
during the days the classes were held, lectures in other
subj ects were held and the girl attended there, it was, not
considered proper to detain her from appearing at the
exam nation on account of her absence fromlectures in a
subject in which the required | ectures were not held.

I got the student admitted to the exanination as | was
confident that the officers of the Board will agree with ny
vi ew. "

The substance of +the letter was that the shortage in
| ectures was due to the | ecturer taking |eave.
The Board was, however, inpatient. It is not clear whether
this letter was received by the Board because no reference
to it is made in the letter dated July 6, 1961. The Board
wr ot e:
“I'n continuation of this office letter No. E I./617, dated
24t h May, 1961 and tel egram dated 24th May, 1961 1 have the
honour to informthat you have not furnished the desired
information about the student Km Chitra Srivastava, rol
no. 50452. Fromyour previous letter No. 143/E dated 6th
May, 1961,’ it is learnt that the adm ssion of the student
by you to the exami nation. by condoning her absence from
seven |ectures on the subject of Home Science was contrary
to rules. Hence the student’s Inter Exam nation of 1961 is
cancel | ed. Kindly ‘conmunicate thisto the student under
intimation to this office."

269
The Principal replied on July 11, 1961, giving details of
the lectures attended and requested that ~the order be
cancelled and the severe puni shnment be not awarded to the
petitioner.
On Cctober 6, 1961, the petitioner filed a petition under
Art. 226 of the Constitution challenging the inmpugned order
dated July 6, 1961. Mathur, J., dismssed it summarily. On
appeal, Srivastava and Katju, JJ., allowed the petition, as
nentioned earlier. They were of the viewthat the 'Board,
whil e cancel ling the exam nation, acted in a -quasi-judicia
capacity. The Board was "by cancelling the exam nation
inflicting a penalty" and if opportunity had been given to
the petitioner to present her case she mi ght have persuaded
the Board not to cancel the exam nation
The |earned counsel for the appellant, M. C B. Aggarwal.
contends that the facts are not in dispute and it is further
clear that no useful purpose would have been served if the
Board had served a show cause notice on the petitioner. He
says that in view of these circunstances it was not
necessary for the Board to have i ssued a show cause notice-.
W are wunable to accept this contention. Wether  a duty
arises in--a particular case to issue a show cause notice
bef ore inflicting a penalty does not depend on t he
authority’s satisfaction that the person to be penalised has
no defence but on the nature of the order proposed to  be
passed.
We agree with the High Court that the inpugned order inposed
a penalty. The petitioner has appeared in the exam nation
and answered all the question papers. According to her she
had passed. To deny her the fruits of her |abour cannot but
to be called a penalty. W are unable to appreciate the
contention that the Board, in "cancelling her exam nation"
was hnot exercising quasijudicial functions. The | earned
counsel urges that this would be, casting a heavy burden on
the Board. Principles of natural justice are to some m nds
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burdensome but this price-a snall price indeed-has to be
paid if we desire a society governed by the rule of law. W
shoul d not be taken to have decided that this rule will also
apply when a candidate is refused admni ssion to an
exam nati on. We are not concerned with this question and
say nothing about it.

The | earned counsel invites us to hold that the decision of
the Board was on the facts correct and that the Board had no
power to condone the shortage of 2 lectures. But we decline
to into these questions. W are not sitting as a court of
appeal and it is for the Board to decide after giving an
opportunity to the petitioner and pass such orders as it
thinks fit. Whet her it has the power to condone the
shortage of lectures is for it, at least in the first
i nstance, to decide.
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The |learned counsel further invites us to say that the
possi bl.e courses which the petitioner’s counsel had outlined
before the High Court will not be legal or justified. The
petitioner’s counsel had pointed out that the Board could
have been persuaded to adopt -some of the foll owi ng courses

"(1) To accept the explanation of the principal as valid.

(2) To condone the  shortage of two |lectures which the
Princi pal could not condone. The question whether the Board
had power to condone shortage was raised.in the Board of
Hi gh School and Internediate Education  Uttar Pr adesh
Al | ahabad and ot hers versus G Vishwanath Nayar but was not

decided and was left open. It -is urged on behalf of the
appellant that the power to adnit a candidate to an
exam nation vests in the Board. -The Regulations only

provide the extent to which shortage in attendance can be
condoned by the heads of institutions. Thereis nothing in
the Regulations to limt -the power of the Board itself to
adnmit a candidate to an exam nation after condoni ng shortage
whi ch coul d -not be condoned by the head of the institution.
(3) After noting that a technical breach of rules had  been
conmitted the Board or the Chairman nay have decided not to
take any acti on.

(4) The Board nmay have framed a new regulation wth
retrospective effect either permtting the head of the
institution to condone a shortage in a case |ike that of the
appellant or permtting the Board itself to make the
necessary condonation in such cases.

(5) The Boar d could have gi ven an aut horitative
interpretation of the words 'lectures given' in clause (iii)
of regulation 5 of chapter Xl | and deci ded whether the words
covered such cases where the students were present to attend
the lecture but it could not be arranged because of _sone
unavoi dabl e reason."

But, like the H gh Court, we are not <called wupon to
pronounce on their legality or appropriateness -at this
st age.

In the result the appeal fails and is disni ssed. As the

petitioner (now respondent) is not represented there wll be
no order as to costs.

V.P.S. Appeal dism ssed.
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