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ACT:

Pr ovi nci al I nsol vency Act , 1920, S. 75(1), first
provi so--Power of Hgh Court to satisfy ‘itself that an
appeal was decided by the District Court "according to |aw'-
Scope of.

HEADNOTE:

The petitioning creditor in an insolvency proceedi ng ' sought
annul | ment of two nortgages, one for Rs. 15,000/- in favour
of the appellant in C A 845 and another for Rs. 10,000/- in
favour the appellant in C. A 846. The nortgages were dated
Novermber 4, 1950 and were regi stered on Novenber 6, 1950.
The insolvency Court held that the- nobrtgages ‘were not
supported by considerati on and were executed with a view to
screening some of the properties of the insolvents ’'from

their creditors. It therefore, annulled the nortgages under
section 53 of the Provincial Insolvency Act. The District
Judge, in appeal, reversed the findings of the trial  court

but the H gh Court, acting under the first proviso  of
section 75(1) of the Act, set aside the judgnent of the
Di strict Judge and restored that of the Insolvency Court.

in an appeal to this Court by special leave, it was
contended on behalf of the appellants (i) that the High
Court while acting under the first proviso of section  75(1)
to satisfy itself "that an order nade in any appeal ~ deci ded
by the District Court was according to | aw' had no power to
di sturb the findings of fact reached by the appellate court;
the jurisdiction of the H gh Court is a very limted one and
not nore than that conferred on it by sub-section 100(1)
C.P.C.; and (ii) that the conclusions of the H gh Court were
unsust ai nabl e on the evidence on record.

HELD: (i) The legislature did not confer on the High
Court ’'under the first proviso to s. 75(1) of the Act an
appel l ate power nor did it confer onif a jurisdiction to
reappreci ate the evidence on record. While exercising that
power the High Court is by and | arge bound by the findings
of fact reached by the District Court. |If the |legislature
intended to confer power on it to reexami ne both questions
of law and fact it would have conveyed its intention by
appropriate words as has been done wunder various other




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

statutes. A wong decision on facts by a conpetent court is
al so a decision according to law. [701 D

A decision being "contrary to law' as provided in s.
100(1)(a) of the Code of Civil Procedure is not the sane
thing as a decision being not "according to law' as
prescribed in the first proviso of s. 75(1) of the Act. The
| atter expression is wder in anbit than the forner. It
is neither desirable not possible to give an exhausti ve
definition of the expression "according to law'. The power
given to the H gh Court under the first proviso to s. 75(1)
of the Act is simlar to that given to it under s. 25 of the
Provincial Small Causes Courts Act. [701 F]

Bell & Co. Ltd. v. Waman Henraj, (1938) 40, Bom L.R 125;
Hari Shankar v. Rao G rdhari Lai Chowdhury, [1962] 1, supp
S.C. R 399;

699

Oficial Receiver, Kanpur and Anr. v. Abdul Shakur [1965] 1
S.C.R 254; referred to and expl ai ned.

(ii) On the evidence, the findings of the District Court on
the paynent of consideration were correct findings of fact
and the High Court could not have interfered with the sane.
However, one paynent in respect of the nortgage in C.A. 845
was not proved and the nortgage was therefore only valid to
the extent of Rs. 10, 5001-.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeal s Nos. 845 and 846
of 1963.

Appeal s by special |eave fromthe judgnent and order dated
January 17, 1958 of the Madras Hi gh Court in Civil  Revision
Petitions Nos. 981 and 982 of 1956.

S. V. Cupte and R Thiagarajan, for the appellants (in
both the appeal s).

Naunit Lal, for the respondents Nos. 1(c) and 17 (in C A
No. 845 of 1963) and respondents Nos. 1 (c) and 16 (in C. A
No. 846 of 1963).

The Judgnent of the Court was delivered by

Hegde, J. These appeals arise from an insolvency proceeding
wherei n one Ponnayya Konar and his sons were adjudicated as
i nsolvents. 1In the said proceeding the petitioning creditor
sought to get annulled two nortgages one for Rs. 15,000
(Exh. A-1) executed by the insolvents in favour of~ Ayyappa
Nai cker, the appellant in G vil Appeal No. 845 of 1963 and
the other for Rs. 10,000 (Exh. A-2), the subject nmatter of
Cvil Appeal No. 846 of 1963, in favour of one~ Srinivasa
Nai cker, the father-in-law of the aforenmentioned Ayyappa
Nai cker. The said Srinivasa Naicker is dead and the -appea
is being prosecuted by his legal representatives. Bot h
those nortgages are dated Novenber 4, 1950 and they were
regi stered on Novenber 6, 1950. The Insolvency Court held
that those nortgages were not supported by consideration and
that they were executed with a viewto screen sonme of the

properties of the insolvents from their creditors. It
accordingly annulled those nortgages under S. 53 of the
Provincial Insolvency Act (hereinafter referred to as the
Act). In appeal the learned District Judge reversed the

findings of the trial court. He came to the conclusion that
those nortgages were fully supported by consideration and
that they were genuine transactions. The H gh Court acting
under the 1st proviso to S. 75(1) of the Act reversed the
judgrment of the learned District Judge and restored that of
the Insolvency Court. These appeals have been brought
against the decision of the Hgh Court after obtaining
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special leave fromthis Court.
The |learned Counsel-for the appellants challenged t he
decision of the Hgh Court primarily on two grounds.
According to him
700
the H gh Court while acting under the 1st proviso to S. 7 5
(1) of the Act had no power to disturb the findings of fact
reached by the appellate court. Next he contended that the
conclusions of the H gh Court are wunsustainable on the
evi dence on record. The |earned Counsel for the contesting
respondents supported the decision of the H gh Court.
The two principal questions that arise for decision in these
appeals are (1) was the H gh Court withinits jurisdiction
in interfering with the findings of the learned District
Judge that the inpugned transactions are bona fide
transactions and that they were supported by consideration
and (2) are theconclusions reached by the Hi gh Court
correct” on the facts and circunmstances of the case ? It
woul d be convenient to take up first, the question as to the
scope of the powers of the High Court under the 1st proviso
to S. 75 (1) of the Act. That section reads :
"The debtor, any creditor, the receiver or any
ot her person aggrieved by a decision come to
or an- order nade in the exercise of insolvency
jurisdiction by a Court subordinate to a
District Court may appeal to the District
Court, and the order of the District Court
upon such appeal shall be fina
Provi ded that the Hi gh Court, for the purpose
of satisfying itself that an order nade in any
appeal decided by the District  Court was
according to law, may call for the case and
pass such order with respect thereto as it
thinks fit
Provi ded further, that any such person
aggrieved by a decision of the District Court
on appeal froma decision of a subordinate
Court under section 4 may appeal to 'the High
Court on any of the grounds nentioned in sub-
section (1) of section 100 of ~the Code of
Cvil Procedure, 1908."
According to Shri S. V. Cupte, |earned, Counsel for the
appel lants the jurisdiction of a H gh Court under the 1st
proviso to s. 75(1) is a very limted one, the sanme being
not mnore than that conferred on it by sub-s. (1) of S 100
of the Code of Civil Procedure. In support of hi s
contention he invited our attention to the scheme of S
75(1) of the Act. He urged that sub-s. (1) of S. 75
prescribes that the decision of the District Court in-appea
is final and the finality conferred on the decision of the
District Court is subject to a very limted scrutiny by the
H gh Court. We were further told that the power conferred
on the H gh Court under the 1st proviso to S. 75(1) is only
a revisional power, which power in its very nature is
narrower in conpass than an appellate pow& According to
hi mthe power conferred under the 1st proviso to s. 75(1) of
the Act is co-extensive with that
701
given to the H gh Court under s. 100(1) (a) of the Code ' of
G vil Procedure.
On the other hand M. Naunit Lal, |earned Counsel for the
respondent urged that the Hi gh Court under the 1st proviso
tos. 75(1) of the Act has an extensive power and that power
is very much wi der than the power conferred on it under s.
100(1) (a) of the Code of Civil Procedure; the power of the
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Hi gh Court under the 1st proviso to s. 75 (1) of the Act to
call for the case to satisfy itself that the order nmade by

the District Court was according to |l aw and pass such other
order in respect. thereto as it thinks fit includes wthin
itself the right to exam ne whether the District Court had
taken into consideration all the material evidence and
whet her it had properly assessed that evidence.

We are of the opinion that the extreme contentions advanced
on either side cannot be accepted. Quite clearly the
| egislature did not confer on the Hi gh Court under the 1st
proviso to s. 75 (1) of the Act an appellate power nor did
it confer on it a jurisdiction to reappreciate the evidence

on record. Wiile exercising that power the High Court, 1is
by and | arge bound by the findings of fact reached by the
District Court. |If thelegislature intended to confer power

on it to reexani ne both questions of |law and fact it would
have conveyed its intention by appropriate words as has been
done under various other statutes. A wong decision on
facts by a conpetent court is also a decision according to
| aw. For these reasons we cannot accept the, contention of
M. Naunit Lai that the power  conferred under the 1st
proviso to s. 75 ( 1 ) of the Act enables it to de novo
exam ne the findings of fact reached by the District Court.
A deci sion being "contrary to |law' as provided in s. 100(1)
(a) of the Code of /Civil Procedure is not the sane thing as
a deci sion being not "according to |law' as prescribed in the
1st proviso of s. 75(1) of the Act. ~The latter expression
is wider in anmbit than the former. It is neither desirable
nor possible to give an exhaustive definition of the
expression "according to |law'.~ The power given to the High
Court under the 1st provisoto s. 75(1) of the Act is
simlar to that given to it under s. 25 of the Provincia
Smal | Causes Courts Act. Explaining the scope of the latter
provision Beaunont, C.J. (as he then was) in Bell ' & Co.,
Ltd. v. Wanan Henraj (1) observed:

"The object of s. 25 is to enable the  High

Court to see ‘that there has been no

m scarriage of justice, that the decision was

given according to law. The section does not

enuner ate the cases in which the Court may

(1) [1938]40 Bom L.R 125.

L10Sup./69-10

702
interfere in revision, as does s. 115 of the
Code of CGivil Procedure, and | certainly do

not pr opose to attenpt any exhausti ve
definition of the circunmstances ~which nay
justify such interference; but instances which
readily occur to the mind are cases in - which
t he Court which made the order had no
jurisdiction or in which the Court has based
its decision on evidence which should not have
been adm tted, or cases where the unsuccessfu

party has not been given a proper opportunity
of being heard, or the burden of proof has
been pl aced on the wong shoul ders. Wher ever
the Court comes to the conclusion that the
unsuccessful party has not had a proper tria

accordi ng to law, then the Court can
interfere. But, in nmy opinion, the Court
ought not to interfere nerely because it
thi nks that possibly the Judge who, heard the
case mmy have arrived at a conclusion which
the H gh Court would not have arrived at."

The said statenent of the | aw was accepted as
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correct by this Court in Hari Shankar v. Rao
G rdhari Lal Chowdhury(1l). W think the sane
applies squarely to the 1st provisoto s. 7 5
(1) of the Act.
In support of his contention M. CGupte placed
consi derabl e reliance on the decision of this
Court in Oficial Receiver, Kanpur and Anr. v.
Abdul  Shakur and Ors. (2) wherein this Court
held that the High Court in exercise of its
power under the 1st proviso to s. 75 (1) of
the Act is inconpetent to disturb the findings
of fact reached by the District Court and
further the question whether a statutory
presunption was rebutted by the rest of the
evi dence on record was al so a question of fact
whi ch agai n was not open to be reviewed by the
H gh Court: Shah, J. who spoke for the Court
observed thus at p. 259.
"The District Court inferred from the facts
found that the statutory presunption under s.
118 of the Negotiable I'nstrunents Act had been
weakened -and the burden which lay upon the
i nsol vent was discharged and it was not open
to the H-gh Court exercising jurisdiction
under s. 75(1) proviso 1, nor even under
proviso 2 of the Provincial Insolvency Act to
set aside the judgnent of the District Court,
for it is well settled that the question
whet her “a statutory presunption is rebutted by
the rest  of the evidence is a question of
fact."
It may be renenbered that Shah, J. wasalso a party to the
decision in Hari Shankar’'s, case(2), W see no conflict
bet ween
(1) (1962) 1 Supp. S.C.R 933.
(2) [1965] 1 S.C R 254.
703
the two decisions. The former decision enunerates sone of
the circunmstances under which the Hi gh Court can interfere
whi | e consi deri ng whet her the decision under reviewwas nmade
according to law. All that is laid down in Abdul- Shakur’s
case(l) is that the H gh Court is not conpetent to disturb a
finding of fact reached by the District Court even' ~if in
reachi ng that finding it was required to take i'nto
consideration a statutory presunption
We shall now proceed to exanine the facts of this case bear-
ing in mnd the principles set out above.
We shall first set out the undisputed facts. The respondent
Ponnayya Konar was a well to do person. He had one /'rice
mll at Kivalur and another at Sirkali. He also had |anded
properties in Sirkali and Tuticorin. He was having noney
dealings with the famly of Sreenivasa Naicker from' about
the year 1925 Under the original of Exh. B-1, a registered
deed of Ohi dated 28th Septenber, 1925, he had borrowed a
sum of Rs. 30,000 from Rangappa Nai cker, the father  of
Srinivasa Naicker. On Cctober 5, 1930 the said deed was
renewed by the execution of a sinple nortgage deed by
Ponnayya Konar and his sons in favour of Rangappa Naicker.
Under the registered nortgage deed dated 13th January, 1942
(Exh. B-4 is its copy), tile insolvents had borrowed from
Ayyappa Naicker Rs. 20,000 out of which he discharged sone
of the debts due to Rangappa Nai cker. Ayyappa Nai cker was
hinself a rich man. Under the partition deed entered into
in his famly on Cctober 30, 1936 (Exh. B-3) he got a cash
of Rs. 52,000 and | ands neasuring 250 acres. The debt due
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to Ayyappa Nai cker under the deed dated 13th January 1942
was discharged by paynment of Rs. 5,000 and interest on 3rd
April, 1948 and Rs. 15,000 and interest on the 28th March
1949, as can be seen from Exhs. B-5 and B-6.

The case of the nortgagees is that when Exh. A-1 and A-2
were executed they were wunaware of the fact that the
i nsolvents had got into financial difficulties by then. The
|earned District Judge has accepted this plea and the
| earned Judge of the High Court has not come to a contrary
concl usi on.

There was no relationship between the insolvents and the

nort gagees. In fact they belong to different comunities.
The insolvents are Hi ndus and the nortgagees are Christians.
They also live at different places. The insolvents were

residing at Sirkali andthe nortgagees at Tuticorin, a place
which is at a considerabl e distance from Sirkali

According to the nortgagees the circunstances under which
Exh. A-1 and A-2 cane to be executed are as foll ows

(1) [1965] 1 S.C. R 254,
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In about  _the beginning of 1950 Ponnayya Konar approached
Srinivasa Naicker for ~a loan of Rs. 30, 000. Srini vasa

Nai cker told himthat he and his son-in-law Ayyappa Nai cker
toget her would | end ‘hima sumof Rs. 25,000 on the nortgage
of his properties/at Tuticorin. But as they did not have
the entire sumof Rs.” 25,000 in their hands at that time, a
sum of Rs. 10,000 was paid to Ponnayya Konar on April 28,
1950 and a promi ssory note was taken for that amount. (Exh.
A-11). In the beginning of September, 1950 Ponnayya Konar
sent his son Arulappan-with theletter (Exh.” B-7) to get
sonme nore noney. Accordingly another sumof Rs. 5 000 was
paid on Septenber 8, 1950 and the pronote (Exh. A-12) was
taken from Arul appan. They agreed to pay the bal ance anount
prom sed to be advanced at the tine of the execution of the
nort gage deeds. The nortgage deeds were got witten up and
executed on 4th Novenber 1950. Therein it was recited that
they were executed for cash consideration. It was thought
that the nortgagees would be able to pay the bal ance anount
before the registration of the docunents on Novenber 6,
1950. But by that time they were not able to get together
the entire amount that remained to be paid. On the date of
the registration Ayyappa Nai cker paid to the nortgagors only
a sum of Rs. 4,500 another sumof Rs. 500 was adjusted
towards the interest due on the sumof Rs. 15,000 previously
advanced in April and Septenber. The remmining sum of  Rs.
5,000 was paid in tw instalments, a sumof Rs. 1700 t hrough
Amirthan, the 3rd son of Ponnayya Konar on January 7, 1951
and the remaining sumof Rs. 33,00 again through Amrthan on
February 10, 1951.

In the insolvency proceedings on the application of the
petitioning creditor, a conmissioner to search the house of
the insolvents and seize their books of account and @ other
rel evant records was appoi nt ed. After search t he
Conmi ssi oner seized fromthe house of the insolvents several
account books (|l edgers as well as day books) as well as A-
11 and A- 1 2 which were found punched and def aced. Exhs.
A-11, A-12 as well as several of the entries in the |edger
and day books were nmarked by consent in the proceedings from
whi ch these appeal s have arisen. Hence their genuineness is
not open to question

It is nost unlikely that those docunments were got up by the
i nsolvents and kept in their house, depending on the off
chance of a court comm ssioner searching their house and
seizing them so that they may serve as corroborating
evi dence in support of the inpugned nortgages. |If Exh. A-
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11 and A-12 as well as the entries in the account books were
i ntended to support the claimtinder Exhs. A1 and A-2,
the nost natural course would have been to draw up the
nort gage deeds in such a way as to

705

take assistance fromthem |In that case the nortgage deeds
would not have recited that they were executed for cash
consi deration. Further Exhs. A-11 and A-12 woul d have been
left in the possession of the nortgagees. W are convinced
t hat the version put forward by the nor t gagees is
substantially true. The original agreenent between the
parties was to take nortgages of the Tuticorin properties
for cash consideration. "The internedi ate steps taken were
necessitated by the fact that nortgagees were not able to
get together in one, lunmp the required anount. The
prom ssory notes Exhs. A-11 and A-12 were taken as stop gap
arrangenents. The recitals in the nortgage deeds accord
with the original agreenent between the parties. That was
likely to be the reason why the prom ssory notes Exh. A-11
and A-12 were returned to the parties. The entries in the
account books of the insolvents reflect the transactions as

they took place. |If they were bogus entries nade to support
Exhs. A-1 and A-2, a receipt of Rs. 25,000 in cash on 4th
Novermber 1950 woul d have been shown therein. The | earned

District Judge correctly thought that the account entries in
guestion had a great /deal of intrinsic value. On the other
hand the insolvency court and the Hi gh Court unnecessarily
al | owed thenselves to be influenced by the appar ent
contradiction appearing betweenthe recitals in Exhs. A1
and A-2 and those in Exhs. ~A-11, A-12 and the account
entries.

One other circunstance which had wei ghed withthe H gh Court
in holding that Exhs. A-1 and A-2 do not represent  genuine
transactions is that in their pleadings the nortgagees have
struck to their case that cash consideration passed  under
Exh. A-1 and A-2 and this the Court thought was a
deliberately false plea. The learned District Judge had
carefully considered this circunmstance but was of opinion
that the same was of no consequence. . W think that the High
Court had attached undue inportance to that — circumstance.
The issue before the parties at the time of the  pleadings
was whether the nortgages in question were supported by
consi deration or not and not the manner in which that consi-
deration was paid. In their plea the nobrtgagees were
nerely adhering to the tenor of the nortgage deeds. From
the facts stated earlier, it is clear that the nortgagees at
all stages proceeded on the basis that Exhs. A1 and A-2
were executed for cash consideration, the other steps taken
by them being nerely incidental.

The last and by far the npbst inmportant circunstances that
appears to have influenced the H gh Court was the failure of

the nortgagees to produce their account books. Thi s
ci rcunmst ance was carefully considered by the District Judge.
He held that the adverse,- inference that could be drawn
from that circunstance was rebutted by the other evidence
available in the case. It was open to himto do so. H s
finding on this point is also a finding
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of fact and by no means a wholly unreasonabl e finding. The

H gh Court could not have interfered with the same.
From the above discussion it follows that general |l y

speaking we shall <conme to the details of consideration
presently-the findings of the District Court as regards the
paynment of consideration under Exh. A-1 and A-2 are

findings of facts and they were not open to review by the
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H gh Court.
This takes us to the various itens of consideration said to
have passed under Exhs. A-1 and A-2 and the proof thereof.
The District Court has held that the entire consideration
nmentioned in those docunents has passed. W have now to see
whether its finding in respect of the various itenms of
consideration is supported by |egal evidence. The challenge
to the paynent of consideration under Exhs. A-1 and A-2
nmade by the petitioning creditor includes a challenge to the
passing of the various itens of consideration said to have
passed. Odinarily the burden of proving that a docunent
i npeached wunder s. 53 of the Act is not supported by
consideration is on the party who challenges its validity.
That is so because the party who stands by the docunent can
take advantage of the adni ssion nade by the insolvent in the
docunent in question., But.in this case the nortgagees
thensel ves do not stand by the recitals in the documents as
regards the manner ~in which consideration was pai d.
Therefore it  is for them to prove the passi ng of
consi der ation. Hence we have to see how far they have
succeeded-in proving the same.
We shall first take up Exh. A-2, the nortgage deed executed
in favour of Srinivasa Naicker. It is said that the
consi deration payable under that nortgage was paid in the
fol | owi ng manner:
Rs. 5,000 under prom/ssory note Exh. A-11
Rs. 1,700 paid in cash on 7-1-1951 and
Rs. 3,300 al so paid in cash on 10-2-1951; The receipt of the
af orementi oned suns is entered in the day book and edger of
the insolvents. The relevant entries anmpunt to an adm ssion
on the part of the insolvents of having received the anpbunts
ment i oned t her ei n. W have earlier consi dered t he
authenticity of those account books. The evidence of the
nortgagees as regards the paynment of consideration is
strongly corroborated by the entries in the insolvents’
account books. It was open to the l'earned District Judge to
rely on them Hence his finding as regards the validity of-
the nortgage under Exh. A-2 nust be held to be final
So far as the consideration for Exh.. A-1 is concerned it is
said to have been nade up of--
(i) a sumof Rs, 10,000 advanced under Exh. A-11;
707
(ii) Rs. 500 the interest due under Exh. A 11 and A-12;
and
(iii) Rs. 4,500 paid on 6-11-1950.
The receipts of the various sunms nentioned above excepting
the sum of Rs. 4,500 said to have been paid on 6th Novemnber
1950, are entered in the day book and the |edger of the
i nsolvents. Hence to that extent the finding of the learned
District Judge is unassailable. So far as the paynent of
Rs. 4,500 said to have been nmade on Novenber 6, 1950 is
concerned no corresponding entry in the day book 'or the
| edger had been proved. This inmportant circunstance was not
noticed by the learned District Judge. He proceeded on the
basis that the account entries support the paynent of that
item as well. The evidence of Ayyappa Naicker as regards
that paynment is necessarily interested. The only other
evi dence on that point is that of PPW 2, the Registrar who
regi stered Exhs. A-1 and A-2. He is a relation of the

i nsol vents. He did not endorse that paynment in Exh. A-1,
though he knew that he was required to do so under the
rul es. We are al so surprised how he could have renenbered

that fact after several years. Had the Ilearned District
Judge’s attention been drawn to the fact that there is no
docunentary evi dence in proof of the payment of that itemit
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is highly doubtful whether he would have held in favour of
the nortgagee as regards the paynent of that item After
goi ng through the evidence bearing on the point we are not
satisfied that the paynent of that amount is satisfactorily
proved.
In the result Cvil Appeal No. 846 of 1963 is allowed and
the judgnment and decree of the Hi gh Court is set aside and
that of the District Court restored. GCivil Appeal No. 845
is allowed in part i.e. the nortgage Exh. A-1 is held to be
valid to the extent of Rs. 10,500 and interest thereon. In
the circumnmstances of the case we direct the parties to bear
their own costs in all the courts.
R K P.S, C. A 845/63 allowed in part.

C. A 845/63 allowed in part.
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