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PETI TI ONER
S. JAVALDEEN & ORS

Vs.
RESPONDENT:
H GH COURT OF MADRAS & ORS
DATE OF JUDGVENT: 20/ 03/ 1997
BENCH

Aal, SUHAS C. SEN, B.N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:
[Wth Cvil Appeal No. 2110 of 1997 arising out of S.L.P
(© No. 6584 of 1997 (CC No. 3647)]
JUDGEMENT
SEN, J.

Leave granted.

The Tam | Nadu State subordinate judiciary originally
consi sted of two separate services, Tam|l Nadu state
Magi sterial Service and Tami| Nadu judicial service. The
Magi sterial Service consisted of two categories. Subordinate
Magi strates (later redesignated as Judicial Second ' ass
Magi strates) and Additional First ~Class Magistrates (I|ater
redesi gnated as Judicial First C ass Magistrates).

The Judicial Service also consisted of two categori es,
the Subordinate Judge and below the post of ~Subordinate
Judge was the post of District Minsif.

The recruitnment and pronotions to the posts in the
Tam | Nadu Judicial Service was governed by Tam | Nadu State
Judicial service Rules (here in after referred to as 'the
Rul es’) which canme into force on 1.1.1955. Under these
rules, recruitnment to the post of Subordi nate Judge was only
by pronotion from the post of District Minsif. The
appoi ntnents to the post of District Minsif was by direct
recruitment from the bar or by transfer fromwvarious posts
in the State and Subordinate Services. There were as nmany as
ni ne categories of posts which forned the feeder cadre for
transfer to the post of District Munsif. Cass 6 of feeder
cadre conprised of Judicial Second Class Magistrates and
Judicial First Cass Magistrates in the Tam | Nadu State
Magi sterial Service.

In the Magisterial Service, appointnment to the post of
Judicial First Cass Mgistrates, was by pronotion fromthe
post of Judicial Second C ass Mgistrates or by transfer of
service from Assistant Public Prosecutor Gade | and
appoi ntnent to the post of Judicial Second C ass Magistrates
was by direct recruitnent fromthe bar and by transfer from
various departments of the Governnent in the ratio of 6|4.

In the Judicial Service, the recruitnent could be nmade
only through the Tami| Nadu Public Service Comm ssion. The
nanes recomended by the Tam | Nadu Public Service
Conmi ssion in the year 1965 were exhausted in the year 1967.
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Thereafter the vacancies which arose were filled up by
nmaki ng tenmporary appointnments by transfer fromthe eligible
services and by direct recruitnent from the bar on the
recommendati on of the Hgh Court. This inflow of tenporary
appoi ntnents on transfer was one of the reasons for the
backlog in fixing seniority, regularisation and consequent
pronotions of the respective officers. During the years
1960- 74, nearly 110 Judicial Second C ass Mgistrates were
appointed on transfer on purely tenporary basis. Qut of the
said 110 Judicial Second C ass Magistrates, only about 37
were regularised by GO No. 1924, Hone Departnment dated
22.10.1975. In the year, 1982 about 80 Judicial Second O ass
Magi strates were appointed tenporarily by direct recruitnent
from anong the bar.

These facts have been ‘recorded in the judgenent under
appeal and are not in dispute.

The Chairman ~of the Bar Council of Tami| Nadu filed a
Wit Petition No. 11604/81 and on 20.1.1982 orders of
injunction were passed restraining the Government from
regul arising the services of all the tenporary Second C ass
Magi strates. This had theeffect of 'stalling the process of
regul ari sati on of tenporary judicial officers. Two nmore wit
petition were filed in the Hgh Court (WP. Nos. 3053 and
3294/1984). In these wit petitions, a direction was sought
for filling up of all the vacancies in the posts of
Magi strates and District Munsifs only in accordance with the
Rul es.

By an order dated 10.5.85, these wit petitions were
al l owed and directions were issued to regularise the
appoi ntnents through the process of selection by Tam | Nadu
Public Service Conm ssion within four nonths and to put an
end to the tenporary arrangenent.

Wil e these proceedings were going on in the  Mdras
H gh Court, petitions were nade in this Court in which this
Court ordered transfer of proceedi ngs pending in the Mdras
H gh Court and both the wit petitions filed in the Mdras
Hi gh Court and the wit appeal s were di sposed of by an order
dated 5.8.1986 in which it was inter alia directed as under

"We find fromthe record that the

High Court at a full Court neeting

held on 30th April, 1986, passed

the follow ng resolution

"I nsofar as the suggestions made in

t he letter of M. Govi nd
Swam nat han are concerned, the H gh
Court is agreeabl e only for

regul ari sati on of such of t he
Second Class as are found fit on a
proper scrutiny by a Comittee of
Judges. This regularisation wll
only be in the cadre of Judicia
Magi strates of the Second C ass.
The High Court is not prepared to
accept the suggestion that Judicia
Magi strates of the Second C ass who
are officiating either as Judicia
First ddass Magi strates or as
Di strict Munsi f s shoul d be
regul ari sed as Judicial First O ass
Magi strates or District Munsifs, as
the case may be. The regul arisation
will be withinthe linmts of the
rati o prescribed by the Recruitnent
Rul es. The Gover nment be al so
informed that such an arrangenent
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on

has been agreed to between the
Chief Mnister and the H gh Court
will inplenment the sane. The
Magi strates Association has given
to the Chief Justice in witing a
letter that they are prepared to
have the officers screened by a
conmttee of Judges and such of
those who are not found fit be sent
back.’

Since the arrangement set out in
this resolution iS agr eed to
between the Chief Justice and the
Chief Mnister and the H gh Court
has agreed to inplenent the sane,
we woul d direct that the class of
tenporary Judi ci al Magi strat es,
Second Cl ass, shall be scrutinised
by a Committee consisting of two or
nore |l earned Judges of  the High
Court  and after scrutiny and
assessment of their nerits, ability
and integrity by the Committee, the
H gh Court w1l decide how many of
them should be regul ari sed as
Judi ci al Magi strates, Second Cd ass.
This regularisation wll be within
the limts of the ratio prescribed
by the recrui tnment rules. The
seniority of those who are
regularised will be fixed by the
Hi gh Court in accordance wth the
guota prescribed by the rules, in
ot her words, seniority wll be
fixes with ef f ect from the
respective dates on which each of
them woul d have been regularly
appointed, having regard to the
gquota rule. The tenporary Judicia

Magi st r at es, First d ass or
District Munsifs even if they have
been prompted as such. They wll,

however, be entitled to be
consi der ed for pronoti on in
accor dance with t he rul es

regul ating pronotions. They will
al so be entitled to conpete for the
posts of District Munsifs. W hope
and trust that the question of

regul arisation will be taken up by
the Hi gh Court at an early date, so
t hat t hose who are to be

regul ari sed, are assured of their
position."

A further order was passed by this Court on 14.11.1986
whi ch was

application of some of the parties

follow ng effect:

"We directed by our order dated 5th
August, 1986 that the cases of
temporary Judicial Magistrates, 2nd
Class shall be scrutinised by a
Conmittee consisting of two or nore
Judges of the Hi gh Court and after
scrutiny and assessnent of their
nmerits, ability and integrity by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 13

the Commttee, the High Court will
deci de how nany of them should be

regul ari sed as Judi ci a
Magi st r at es, 2nd d ass. Thi s
regul arisation will be within the

l[imts of the ratio prescribed by
the recruitnent rules. W also
directed t hat t he tenmporary
Judicial Magistrates, 2nd d ass,
will be regularised only in the
cadre of Judicial Magistrates, 2nd
d ass and not as Judi ci a

Magi strates, 1lst Class or District
Munsifs even if they have been
pronoted as such and that they will
be entitled to be considered for
promotion to the post of District
Munsifs. W are informed by the
Regi strar of the H gh Court. that
the High Court has constituted a
Conmi-ttee  of three Judges for
scrutinising the cases of tenporary
Judi ci al Magistrates, 2nd C ass, as
provided in our order and that this
particular task is expected to be
conpl eted within four nonths. Since
we have directed that the tenporary
Judi cial Magistrates, 2nd 0 ass,
after scrutiny and assessment of
their merits, ability and integrity
etc. should be regularised wthin
the limts of the ratio prescribed
by the recruitnment rules, it is
obvious that the regul arisation of
temporary Judici al Magistrates, 2nd
Cl ass who are found fit by the Hi gh
Court should be made in accordance
with the quota prescribed by the
recruitnment rules and if t hey
cannot be regularised within their
guota in a particular year in which
they have been appointed, they
woul d have to be pushed down in
order that they may be absorbed
Wit hin their guot a in t he
subsequent years, if it is found
that out of the tenporary Judicia

Oficers, 2nd dass, who are found
fit, any of them cannot be
regul arised within their quota by
31st March, 1987. (we are nodifying
this date on the basis that the
Hi gh Court requires a period of
f our nont hs to conpl ete the
scrutiny). W would suggest that
such tenmporary Judi ci al
Magi strates, 2nd Class, may be
continued on supernunerary posts to
be created by the State CGovernnent
and they may continue in such
supernunerary posts until such tine
as they are absorbed wthin their
quota in the followi ng years. But
on no account should the quota be
branched or violated in any manner
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what soever . "

Pursuant to the directions of this Court and the
findings of the Screening Conmmittee of the Madras High
Court, the Government there upon regularised the tenporary
services of the Judicial Oficers in question as Judicia
Second Class Magistrates in two batches, vide GO M. No.
1053, Hone dated 10.5.1988 and G O M. No. 1269, Hone dated
2.6.1988, whereby 182 and 34 tenporary Judicial Oficers
respectively were regul ari sed.

The Tami| Nadu Public Service Conmission in order to
fill up vacancies in the posts of District Minsifs, started
the selection process and ordered the appointment of 56
District Munsifs on 21.9.1988. It was at this stage that the
Covernment passed an order. introduci ng an anendnent to the
Tam | Nadu State Judicial Service Rules, providing for the
manner of integration and fixation of inter se seniority of
the menbers of the integrated service. The amendnments wee to
cone into force with effect from®6.10.1988. At that tine the
Tam | | Nadu State Judicial Service consisted of three
categories of District Minsifs -

(1) those who were regularly

appoi nted through the Tami| Nadu

Public Service Conmi ssi on on

26.3.1986 and 21.9.1988;

(2) those who were selected and

appointed by the Tami| Nadu Public

Servi ce Commi ssion fromout of the

regul ari sed Judicial Second Cass

Magi strates; and

(3) those who becane Di strict

Munsi fs on 6. 10. 1988 consequent

upon the principle of integration

A CGovernnent Oder GO M. No. 2196 was ' issued
i ntroduci ng several anmendnents to the Tanmil Nadu  State
Judi cial Service Rules besides rescinding the Tam | @ Nadu
State Magi sterial Service Rul es.

The validity of these anendnents was challenged by a
nunber of wit petitions before the Madras H gh Court. The
chall enge, in particular, was to the third proviso which was
added to Rule 20 by clause 7 of the said Government Order.
The said proviso fixed the principle of fixation of inter se
seniority of judicial officers. Rule 20 —as anmended is as
foll ows| -

"20. Seniority.- The seniority of a

person in the category of a service

shall, unless he has been reduced

to a lower rank as a puni shnent, be

determ ned by the rank assigned to

himin the list drawn by the Tam |

Nadu Public Service Comm ssion or

the appointing authority as the

case may be, subject to the rule of

reservation where it applies. The

dat e of conmencenent of hi s

probation shall be the date on
which he joins duty irrespective of
his seniority inthe list. In the

case of nenber of category 2, such
date shall be the date on which the
approved candi date joins duty after
training.

Provided that the seniority of any
person in a service or post of the
nmerged territory of Pudukkottai,
who is absorbed in a service or
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post under the Governnent of Tam |
Nadu shal | be det er m ned as
foll ows| -

(i) If heis absorbed in a post
simlar to that which he was
formerly holding in the service of
the nmer ged territory of
Pudukkottai, his seniority shall be
determ ned by the date from which
he was holding the former post
conti nuously.

(ii) If he is absorbed in a post of
hi gher scal e of pay than that which
he was fornmerly holding in the

service, his seniority shall be
determ ned by the date on which he
j oi ned t he post under t he

CGovernment of Tam | Nadu.

(iii) If ~he is absorbed in a post
ot her 't han those specified in
clauses (i) and (ii), which does
not improve his cadre and scal e of
pay in the service, his seniority
shal | be determ ned on the basis of
merit:

Provided further that the seniority
in a category of the service of a
person who inmediately before the
1st Novenber, 1956, was serving in
connection with ~the affairs of the
former State of Travancore-Cochin
and who is allotted to the State of
Tami| Nadu for absorption in a
category of the service wunder the
CGover nirent of Tam | Nadu be
determ ned by the date fromwhich
he was continuously hol ding a post
in the corresponding category in
the forner State of Travancore-
Cochin; if the seniority of  any
such person and that of any other
person in the said service or post
has to be determ ned with
reference to the same date, the
ol der of the two shall be deened to

be seni or.

Provided also that as on the date
of com ng into force of this
provi so, al | regul ar Judicia

Magi strates of the First dass
shall be placed according to their
exi sting seniority below the order
of seniority of t he regul ar
Di stinct Munsifs and bel ow t hem al

per manent Judicial Magistrates of

the Second dass shall be placed
according to their exi sting
seniority and below them all the

Judi cial Magistrates of Second
Cl ass whose services have been

regul ari sed bef ore the 31st
January, 1976 shall be pl aced
according to their exi sting

seniority. Al the Judicial Second
Class Magistrates whose services
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have been regularised during the

year 1988 shall be placed below

t hose Judi ci al Second Cl ass

Magi strates whose services were

regul ari sed prior to 31.1.1976

accordi ng to their exi sting

seniority."

The writ petition was dism ssed by the Single Judge on
5.10.1989. An appeal was preferred against the order of the
| earned Single Judge.

The appeal court held that the third proviso Rule 20
was valid, logical and reasonable. It further observed: -

"The mere fact that their services

may be regularised in._ respect of

sone of them from such earlier

dat es of their tenmporary
of ficiation under Rule 11(4) of the
Rul es is an i rrel evant and

extraneous consideration .in so far

as fixation of inter se seniority

of the menbers of ~ the service

forming the integrated service is

concerned. The inter se seniority

shall have to be determned only

by appl yi ng t he principl es

contained in the **** proviso to

Rule 20 of the Rules."

The appeal was accordingly di sm ssed.

Speci al Leave Petition (No. 10214/91) fil ed against the
appel |l ate order was dism ssed by this Court on 5.12.94.

In the neantime, the Admnistrative Commttee of the
Hi gh Court conprising of the Chief Justice and two other
| earned Judges of the Madras H gh Court” went into the
guestion of fixing inter se seniority ~of District Mnsif-
cum Judi ci al Magi strates and a provisional |ist was prepared
which was circulated on 12.8.1994 and objections were
invited to be filed on or before 24.8.1994. Subsequently, as
requested by some of the Judicial Oficers, the tine for
filing obj ections was extended till 12.9.1994. About 105
Judi ci al Oficers submitted their
obj ections/representations. These objections were placed
before the Administrative Committee and duly taken -into
consideration. Utimtely, on 15.9.1994 the Admnistrative
Conmittee after considering the various objections placed
the recommendati ons before the Full Court on 23.9.1994. The
following resolution was passed at the neeting of the Ful
Court: -

"It is resolved to overrule the

obj ections raised by some of the

officials and accept the seniority

list, as approved by the Committee,

subject to Thiru G  Mangapat hy

being placed at S.No. 76, Thiru G

Frederi ck Kanagaraj at S.No. 77,

Thiru G Namasi vayamat S.No. 78

and Thiru J.D. Joseph at S.No. 79

and al so subject to the decision of

the Supreme Court in S.L.P. No.

10214 of 1991.

It is further resolved that the

Regi strar shall file an affidavit
in S.L.P. No. 10214 of 1991 and
produce the seniority |ist as

determ ned as per this resolution
foll owi ng the judgenent in WA. No.
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944 of 1989, which is subject

matter of S.L.P. No. 10214 of 1991

and al so produce the Resol utions of

Admi nistrative Comrittee No. |I11

and the gist of objections filed by

the District Minsifs, Wich have

been overrul ed."

The aforesaid facts relating to the proceedi ngs of the
Admi nistrative Committee about the finalisation of the
seniority list and the decision of the Full Court was stated
by the Registrar of the Madras High Court by way of an
addi tional counter affidavit filed in the pending Specia
Leave Petition No. 10214 of 1991. A Notification dated
5.10. 1994 was also issued fixing the seniority list. This
was published in the “Taml Nadu Government Gazette on
12.10. 1994.

On 15.10.1994 a Wit petition No. 18121/94 was filed
challenging the final list of seniority. On 19.10.1994 an
interi morder ~ was passed by the learned Single Judge in the
aforesaid Wit Petition, restraining the High Court from
giving effect ~to the final list. Further Wit Petitions
(nos. 18162 and 19938 of 1994) were filed on 22.10.1994. The
entire group of Wit Petitions challenging the seniority
list was heard by ~a Division Bench of the H gh Court which
guashed the seniority list fixed by 'the Admnistrative
Conmittee and the Full Court of the H gh Court by its
j udgenent and order dated 7.2.1995. The Division Bench was
of the viewthat 'the points in issue were substantially
concluded by the judgenent inthe earlier Wit Petitions.
It has been pointed out by the appellants that the Hi gh
Court was clearly in error in comng to that conclusion
because in the wearlier Wit Petitions Particularly two
poi nts were consi dered: -

(a) The proviso to Rule 20 of Tamil

Nadu State Judicial service Rules

is arbitrary and violative of

Articles 14 and 16 of t he

Constitution of India as t he
proviso is not based on t he
principle t hat in det er m ni ng

seniority, length of service in the

particul ar category al one should be

taken into account and those who

have been holding the post of

District Mnsif for long period

shoul d not be denied the benefit of

their service

(b) That the tenporary service

rendered by the appellants as

District Munsifs must be taken into

consi deration for fixing their

inter se seniority as on 6.10.1988.

The Division Bench held that the power and authority of
the enployer to frame rules on seniority has to be
recogni sed and the general principle of length of service in
a particular grade is subject to specific rules and orders,
if any, to the contrary. In the instant case, there were
specific rules on the subject, nanely, Rule 20 and the third
proviso and the principle wunderlying the third proviso was
necessitated to neet the ext raordi nary ci rcunst ances
prevailing in the particular service in question and in the
context of integration, there was nothing unreasonable or
arbitrary in the formula contained in the third proviso to
Rul e 20. Therefore, the third proviso to Rule 20 was validly
franed.
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Therefore, the principal issue in the earlier wit
petition was the validity of the third proviso to Rule 20.
The challenge to the validity of this third proviso was
rejected by the Division Bench. But the dispute in this
appeal is not about the validity of the third proviso to
Rule 20 or any other rule governing the service conditions
of the Judicial Oficers. The question in this case is
whet her the rules were correctly understood and inpl enented
by the Administrative Conmittee or the Full Court by issuing
the seniority 1list. Any other observation which was not
germane to the dispute raised before the Division bench
could not be treated as res judicata between the parties.

Moreover, the wearlier wit petition was by a few
persons and all the affected persons were not parties to
that wit petition. That apart these wit petitions were
filed before fixation of the Seniority List by the
Admi ni strative Commttee or the Full Court. Wat is now
under challenge “is this Seniority List. the question of
validity of this Seniority List could not have been an issue
inthe —earlier wit petitions. The H gh Court was not right
in invoking the principle  of res judicata in the facts of
this case. The H gh Court also overlooked the scope and
effect of Rules 2(b)(i), 2(10) and 2(9) of Tam | Nadu State
Judi ci al Service Rules:-

"Rule 2 (b)(i). "Appointed to the

service’

A person is to be appointed to the

service when' in accordance wth

these rules, he discharges for the

first time the duties of the post

borne on the cadre of the service

or conmences t he probati on

prescribed for menbers thereof.

Rul e 2(10). ' Menmber of the Service

Menber  of the service means a

person who has been appointed to

the service and who has not

retired, or resi gned, had been

renoved or di sm ssed, been

substantively transferred to

anot her service or being di scharged

other than for want of a vacancy.

He may be a pr obati oner and

approved probationr or a ful

menber of the service.

Rule 2(9). ‘Full menber’

Ful | nenber of the service neans a

menber of the service who has been

appoi nt ed substantively to a

per manent post borne on

the cadre thereof."

The 75 recruits in 1988 including Respondents 4 to 14
became nenbers of the service only after 31.10.88, nanely,
when they started discharging the duties of the post for the
first tine. They could not claimseniority over the persons
who were already nenbers of the service. The fact that they
started discharging their duties after 31.10.1988 is not
di sput ed.

The resolution of the Administrative Commttee which
was adopted by the Full Court Correctly states the position
in |law as under: -

"The expression "appointed to the

Service" has been defined under

Rule 2(b) of the Tami|l Nadu State

Judi cial Service Rules, hereinafter
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referred to as the Rules. According
to the said definition, a person is
said to be appointed to the service
when | in accordance wth the
Rul es, he discharges for the first
time the duties of the post borne
on the cadre of the service or
conmences the probation prescribed
for the nenbers thereof. It is from
this date only he beconmes a "nenber
of the Servi ce" as per t he
definition of t hat expr essi on
contained in Rule 2(10) of the
Rul es. Therefore, <either the date
of selection or the dat e of
appoi nt nent cannot be consi dered as
the date on which  the -appointee
di scharges for the first ‘time the
duties off thepost to which he is
appointed . It is only pursuant to
t he appointment, whenthe appointee
reports to duty he canbe said to
have di scharged his duties for the
first tine on'the -date he reports
to duty and fromthat date only his
period of probati on conmences.
However, this wll not affect the
inter-se-seniority of the officers
appoi nt ed under t he same
notification "of the Public Service
Comm ssi on whi ch make t he
sel ection. W are not now concerned
with the inter-se- seniority of the
candi dates selected by the Public
Service Commi ssi on under its
notification dt. 21.9.1988, but we
are concer ned with t he
determ nation of t he seniority
bet ween District Munsi f-cum
Judi ci al Magi strates who cane to be
sel ected by the Public Service
Conmi ssi on under its Notification
dt. 21.9.1988. The proviso to Rule
20 also does not gi ve t hem
seniority over the District Minsif-
cum- Judi ci al Magistrates who were

in service bef ore their
appoi nt nent . It provi des for
fixation of seniority as specified
bel ow: -

(i) Regul ar District Minsifs.
(ii) Regul ar Judicial First C ass
Magi st r at es.

(iii) Permanent Judi cial Second
Cl ass Magi strates.

(iv) Regularised Judicial Second
Cl ass Magi strates whose

servi ces have been regul ari sed

bef ore 31.1.1976.

(v) Regularised Judi cial Second
Class Magistrates whose services
have been regularised in the year
1988.

Qut of the 128 candi dates sel ected
by the Public Service Comm ssion
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under its notification dat ed

21.9.88, 70 were recruited fromthe

Bar and 53 were those who were

already in Magisterial Service and

whose services cane to be

integrated on 6.10.1988, and the

remaining 5 were sel ected by way of

transfer from other non-nagisteria

services. Thus, out of the 128

candi dates sel ected, 53 candi dates

were already in service as Judicia

Second Class Magistrates and their

services cane to be integrated in

the cadre of District. Mnsif-cum

Judi cial Magistrates under t he

order dated 6.10.1988. Thus, they

becarme District Minsif-cumJudicia

Magi strat es on 6.10. 1988 and

conmmenced to discharge their duties

as . such from 6.10.1988, as per the

definition of t he expr essi on

"appoi nt ed to the Servi ce",

referred to above. Consequently,

they have to be ranked above the

ot her 75 candi dates sel ected by the

Publ i c Service Comm ssion under its

notification  dated 21.9.1988  and

who joined the service for the

first tinme nuch later to 6.10.1988,

i.e., during Novenber, 1988."

According to the petitioners before the H-gh Court who
are now the respondents in this appeal, the judgenent of the
Di vi sion Bench of the Madras H gh Court rmust be' upheld.
Their contention is that the Tam| Nadu Public | Service
Conmi ssion selected 128 candidates as per the ratio of 11:9
prescribed by the Tam | Nadu Judicial Service Rules 1955.
Qut of the 128, 70 were from (the Bar and 58 were from
Feeder categories, that is Judicial Magistrate | Cass and
Il Cass and Non Magisterial cadre. The selection list was
published by notification dated 7.6.1988. The above
sel ectees were appointed in GO Ms. 2064 Home dt.
21.9.1988. In this GO the State Government requested the
High Court in para 9 to give posting orders to the persons
appointed as District Munsifs working tenporarily. Before
i ssuing respective posting orders to the ~individuals who
were appointed as District Mnsifs in the substantive
vacanci es, on the recomendati on of the Hi gh Court, Madras,
the state Govt. issued GO M. 2196 Hone dt. 6.10.1988
upgradi ng the posts of Judicial Second C ass Mgistrates to
Judicial First Cass Magistrates and integrating themwth
District Munsifs. This G O had amended the Tanmi|l Nadu State
Judicial Service Rules by introducing proviso 3 to Rule 20
providing for the fixation of inter-se-seniority between the
regular District Mnsifs and the upgraded Magi strates, who
could not get selected as District Munsifs in the sel ection
by Tami| Nadu Public Service Comm ssion, below the Regul ar
District Munsifs selected and appointed for the substantia
vacancies in the year 1988.

On behalf of the appellants, it has been wurged that
prior to 6.10.1988 when Tam | Nadu State Judicial Service
Rules came into force by GO M No. 1053 dated May 10, 1988
182 tenporary Judi cial Second Class Magistrates were
regularised. Simlarly by subsequent G O M No. 1269 dated
2.6.1988 services of 34 tenporary Judicial Second d ass
Magi strates were regularised. Although on 21.9.1988, the
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State Governnent approved a list of 125 candi dates sel ected
by the Tam | Nadu Public Service Conm ssion for the post of
District Mnsifs, they were not appointed as District
Munsifs. Al these direct recruits whose selection by Tanil
Nadu Public Service Conm ssion was approved by the State
CGovernment on 21.9.1988, actually joined service only on
3.11.1988 which was after the appellants had acquired the
status of District Munsifs when on 6.10.1988 Tani| Nadu
State Judicial Service Rules were amended. Anpngst them 34
persons were already acting as District Munsifs on 6.10.1988
and the rest of thembecane District Minsifs by Virtue of
integration brought into force on 6.10.1988. It has been
submitted that under Rule 2(b) "Appointnent to the service"
is only when a person discharges for the first tine the
duties of the post borne on the cadre of the service and
under Rule 2(10) "Menber -of the Service". It is thus clear
that the direct recruits though selected by the Tam | Nadu
Public Service Conm ssions for ‘the post of District Minsif
and approved by the state Government on 21.10.1988 were
"appointed to the service" only on 3.11.1988 and at that
point of ~time, all the appellants ~were already District
Munsifs in view of the integration brought about by the
amended Tami| Nadu State Judicial Service Rul es.

W are of the view that the <contentions of the
appel l ants nmust be uphel d. The Division Bench took the view
that the third proviso to Rule 20 has to be taken into
consi deration for the purpose of deternmination of seniority,
but in doing so overlooked Rule 2(b) and Rule 2(10). The
question of res judicata cannot arise in this case because
under the earlier wit petition, validity of proviso (3) to
Rule 20 was under challenge was repelled by the earlier
Di vi sion Bench, the Madras High Court took up the question
of determination of seniority of the judicial officers in
accordance with the rules. What was under challenge in the
second batch of wit petitions was the determnation of
seniority by the Full Court. The | anguage of Rules 2 (b) and
2 (10) is clear. The direct recruits were "appointed to
service" only on 3.11.1988. It is only fromthis date that
the direct recruits started discharging the duties for the
first tine. These direct recruits cannot be placed above the
persons who were already discharging functions as District
Munsifs on regular basis on and from 8.10.1988 when the
Tam | Nadu Judicial Service Rules were anended to bring
about integration of the Services. 34 persons were already
acting as District Munsifs even before 6.10.1988. There is
nothing in Rule 20 or the third proviso thereto which takes
away the seniority of the persons who were "appointed to the
service" before 3.11.1988.

In the affidavit filed by the Registrar of the Hi gh
Court in Wit Petition No. 17737 of 1994 and Wit Petition
No. 17738 of 1994, the principle followed by the Full Court
in determining the seniority was explained which has been
set out earlier in the judgnent. The Seniority List was
finalised after inviting objections, and meking  sone
amendnments pursuant to the objections.

W are of the viewthat neither in principle nor in
practice has the Full Court conmitted any error of |aw

The appeals are allowed. The conmon judgnent dated
7.2.1995 disposing of Wit Petitions Nos. 17737/ 94,
17738/ 94, 18121/94 of the Hi gh Court is set aside.

There will be no case as to costs.

ClVIL APPEAL NO. 2110 OF 1997
[ARISING QUT OF S.L.P. (O

NO. 6584 OF 1995 (CC NO 3647).]
. A allowed.
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Leave granted.

the above appeal is also allowed. There wll
to costs.

In view of our judgnment in Civil Appeal Nos.
1997 (Arising out of S L.P. (C Nos. 11111-11114 of 1995)

be no order
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