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ACT:

Constitution of India, Art. 372(1)-Ruler by order applying
| aw of prinopgeniture to one Jagir and making it inpartible-
If Order legislative and therefore valid.

HEADNOTE:

L had two sons Gand M L. and his elder son G were granted
a Jagir by the then Ruler of Kotah jointly in their. nanes,
in lieu of a debt which the Ruler “owed to them Thi s
property was treated as property of thejoint famly of L
The nane of M the second son born after the grant, was al so

mutated against the Jagir villages. The names  of the
descendants of G and Mwere fromtinme to tinme simlarly
nmutated against the Jagir and this Jagir as well “as / other

property of the joint family was nanaged for sone tine by
the el dest nenber belonging to either branch of the famly.
The respondent C was a descendant of G and clainmed in 1937
before the Revenue Conmm ssioner that as the eldest son in
the eldest branch he alone had the right over the  Jagir
according to the custom and usage in Rajputana and,
consequently, mutation in the records should be in his  nane

al one. On a report by the Revenue Conmi ssioner, the Ruler
passed an order on 22nd January, 1938, directing that the
Jagir, like all -other Jagirs in the State should be given
the status of an inpartible estate and should be liable to
render 'Chakri’ and ’'Subchintki’ to the Ruler. It was

further ordered that the Jagir would be governed by the rule
of prinogeniture, so that C alone would be held to be

j agi rdar.
The appellants, who were the descendants of M sought
partition of all the famly properties including t he

villages in the Jagir. Although the Trial Court dism ssed
the suit, on appeal, the High Court granted a decree in
respect of other properties but upheld the dism ssal of the
suit in so far as the appellants had clainmed a share in the
Jagir.

The appellants clainmed that the jagir having been joint
Hi ndu property, their rights as successors-in-interest of M
could not be defeated by the order of Ruler dated 22nd
January, 1938, and consequently, the appellants wer e
entitled to their proper share in the Jagir. It was
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contended that all orders passed by an independent and
sovereign Ruler do not have the force of law. It is only
those orders which purport to lay down a law for the State
whi ch cannot be chal |l enged and which would remain in force
even after the nerger of the Kotah State in India and, after
the enforcement of the Constitution, under Art. 372 of the
Constitution. It was submtted that, when passing the O der
dated 22nd January, 1938, the Ruler was only exercising
executive powers of directing nutation of names and was not
exercising any | egislative powers.
HELD: Di sm ssing the appeal
(i) The High Court was right in holding that the villages
in the Jagir, at the tinme when the suit for partition was’
instituted, were inpartible

838
property governed by the law of prinobgeniture and C alone
could be treated as the owner of these villages.
(ii)The very nature of the Order, which changed the |aw
applicable tothe Jagir, indicated that it was a | egislative
act and not a nmere executive order. The Ruler did not
purport to lay down that the Jagir was already governed by
the ’'rule of prinmogeniture; what he did was to apply the
rule of prinogeniture to this Jagir for future. Such an
order could only be made in exercise of his prerogative of
laying down the law for the State. The nere fact that it
was | aid down for one single Jagir and was not a general |aw
applicable to others in the State was i mmaterial, because it
does not appear that there were any other similar Jagirs
which also required alterationof the law applicable to
them L843 B-D
(iii)A though no special procedure of |awmaki ng was adopted
by the Ruler when naking this Order, that circunstance coul d
not change the nature of the O der specially when there was
nothing to indicate that there was any recogni sed procedure
of lawnmaking in the Kotah Stateat that ,time. [844 F-Q
Raj kumar  Narsingh Pratap Singh Deov. State of Oissa and
Anot her [1964] 7 S.C. R 112; referred to.
State of CQujarat, v. Vora Fiddali Badruddin M thibarwala
[1964] 6 S.C. R 461 and Major Ranjit Singh Rao - Phalke v.
St . Raj a Bai Sahi ba (dead) by her legal representatives
and Vice Versa Civil Appeal Nos. 982 :and 983 of 1964
deci ded on 18th July, 1967 ; distinguished:

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1370 of 1966.
Appeal fromthe Judgnent and decree dated February 16, . 1966
of the Rajasthan High Court in D. B. Cvil Regular  First
Appeal No. 86 of 1958.

R K. Garg, S. C. Agarwal, D. P. Singh, V. J. Francis and

S. Chakravarty, for the appellants

D. V. Patel, Janendra Lal, and B. R Agarwala, for the
respondents.

The judgrment of the Court was delivered by

Bhargava, J. This appeal arises out of a suit for Partition
of properties in the famly of one Lalaji Ranchandra who Was
the ,comon ancestor of the parties to the suit. He had two

sons, Govindraoji ’'and Motilal alias Krishnaraoji. The
plaintiffs/ appellants and the non contesting proforma
respondents are the descendants of Mtilal, while the

contesting respondents are the descendants of Govindraoji,
the principal one being Chandrakant Rao who was defendant
No. 1 in the suit. The appellants sought Partition of al

the famly properties, including eight villages known ,as
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"the sarola Jagir" which were situated in the erstwile
State of  Kota. The trial Court dismssed the suit in its
entirety, holding

83 9

that none of the properties in suit was ancestral property.
On appeal by the present appellants, the H gh Court of
Raj ast han uphel d the dismissal of the suit insofar as the
appel l ants had clainmed a share in the eight villages formng
the Sarola Jagir, while the suit in respect of the other
properties was decreed and a prelimnary decree passed in
respect of those properties. The appellants have cone up to
this Court in this appeal, by certificate granted ,by the
H gh Court, against the order of the H gh Court refusing to
grant partition of the eight villages of the Sarola Jagir

In order to appreciate the point raised in this appeal the
history of this Jagir in this famly may be recited briefly.
Lal aji Ranthandra and ~his eldest son Covindraoji were
awarded  this Jagir by neans of a Parwana dated 8th April
1838 issued by Hi's H ghness Maharao Ransingh, Ruler of
Kot ah. It appears that the Maharao had contracted debts
with the fanmly of Lalaji Ranthandra even in the time of his
-ancestors and, at the relevant time, the anmount of debt
exceeded Rs. 9 Ilakhs. This debt was guaranteed by the
British Government. ~In lieu of this debt, this Jagir, which
was al ready being enjoyed by Lalaji Ranchandra with certain
limtations, was given jointly to ~him and his son
CGovi ndraoj i, stating that it was being  conferred in
perpetuity and was always to remain fromsons to grandsons
and was to be free fromall taxes which were being exacted
up to that tinme, such as Barar and Sewai. At the sane tine,
Govind Rao executed a deed of rel ease by which he  accepted
the adjustnent of the -anmpount due fromthe Maharao ' agai nst
this grant of jagir. These docunents thus show that this
Jagir was originally granted by Maharao Ransi ngh, Ruler of
Kotah, jointly in the names of Lalaji~Ram Chandra and his
son, Govindraoji in lieu of the debt which the Maharao owed
to them Subsequently, this  property was treated as
property of the joint famly of Lalaji Ranchandra Motila
the second son of Lalaji Ranthandra, was born -after this
grant and his name was also nutated against the Jagir
vil | ages. On the death of Govindraoji, the name of his
adopted son, Ganpat, Raoji, was brought in, while Motilal
the wuncle, nmanaged the property on behalf of the famly:

Motilal executed a wll in respect of his properties,
i ncludi ng these villages, specifically stating that half of
this property belonged to Ganpatraoji, while half would
belong to his adopted son, Purshottam Raoji. After the

death of Mdtilal, Ganpatraoji becane the nmanager of. the
property and Purshottam Raoji’'s name was also entered

against this property. On the death of Ganpat Raoji, the
nane of his eldest son Chandrakant Rao was nutated while
Purshottam Raoji in the capacity of the el dest nenber of the

famly, started managing the property. The property  thus
remained in the famly, being treated as joint famly
property and, even during the years between 1852 and 1868
when efforts were made by the Maharao of Kotah to di spossess
this

8 40

famly, the British Governnent had intervened to ensure that
the property remained with this famly, insisting that the
Maharao could only resune the Jagir on repaynent of the |oan
in respect of which discharge had been obtained when this
Jagir was conferred. The property was thus continued to be
treated as joint famly property wuntil the death of
Purshottam Raoji when a question arose as to the nutation of
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nanes of his descendants in his place. Chandrakant Rao
desired that his nane al one shoul d be shown as the hol der of
this Jagir and, on 22nd October, 1937, gave a statenent
bef ore the Revenue Conmi ssioner claimng that the el dest son
in the el dest branch had the right over the jagir according
to the custom and usage in Rajputana and, consequently,
mutation in the records should be in his nanme alone. A
report was sent by the Revenue Comm ssioner and the natter
was dealt with by the Maharao of Kotah hinself in Mehakma
Khas. The order of the Maharao on that report was passed on
22nd January, 1938. By this Oder, a direction was made
that this Jagir, like all other Jagirs, should be given the
status of an inpartible estate and it should be given proper
shape by being liable to render 'Chakri, and 'Subhchintki to
the Ruler. 1t was further ordered that the Jagir wll be
governed by the rule of prinogeniture, so that Chandrakant
Rao alone would be held to be the Jagirdar. As a result,
all these eight villages of the Sarola Jagir cane to be
shown as the property of Chandrakant Rao al one.

The claimof the plaintiff in this suit was that the Jagir
having been joint H ndu fanmly property, the rights of the
plaintiffs, who are the successors-in-interest of Purshottam
Raoj i, cannot be defeated by the order of the Maharao dated
22nd January, 1938 ,and, consequently, the appel | ant s
t oget her with the proforma respondents who are al so
descendants of Purshottam Raoji are entitled to 1/2 share,
whereas the other (1/2 share only can be <claimed by the
contesting defendants, including Chandrakant Rao, who are
descendants of Ganpatraoji. Both the trial Court and the
H gh Court have held that, after the order of the Maharao of
Kota dated 22nd January, 1938, this Jagir cane to be,
governed by the rule of prinogeniture, with the result that
Chandr akant Rao al one was the owner of this property, while
all other nmenbers of the family could only clai mnai ntenance
out of this property. Consequently, the claim of the
appel lants for a share in these villages on partition was

negatived. It is the correctness of this decision that has
been chal | enged, before us.
Since, in this case, no effort was nmade on behalf of the

respondents to contest the correctness of the finding given
by the High Court that all these villages were joint famly
property and were treated as such right up to the year 1937

when Purshottam Raoji died, we need not enter into the
details of the evidence on the basis
841

of which this finding has been recorded. The question that
falls for decision is whether the Maharao of Kota by his
order dated 22nd January, 1938, could validly (change the
nature of the property. nmake it inpartible and governed--by
the rule of prinpgeniture when the property was already

joint famly property. In deciding this question, the
crucial point is that the Maharao of Kota was an independent
and soverei gn Rul er whose orders in his State were | aw He

had absolute power to nake-any-orders, and the Order dated
22nd January, 1938 has, therefore to be given the force of
aw which, when it was passed, could not be challenged as

i nvalid. Counsel for the appellants, however, urged that
all orders passed by an independent and sovereign Ruler do
not have the force of law. It is only those orders which

purport to lay down a law for the State which cannot be
-chal l enged and which would remain in force even after the
nerger of the Kota State in India and after, the enforcenent
of the Constitution under Art. 372 of the Constitution. H's
submi ssion was that, when passing the Oder dated 22nd
January, 1938, the Ruler was only exercising executive
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powers of directing nutation of nanes and was not exerci sing
any legislative powers. The nature of the Order passed by
him however, shows that this subm ssion cannot be accepted.
No doubt, that Order was nade on a report which was put up
before the Maharaoji for deciding who should be held to be
the owner of the Jagir when Purshottam Raoji died. The
Order shows that the Maharao took notice of the fact that
the Sanad had been granted in the nane of Lalaji Ranthandra
and his el dest son Govind Rao on executing a deed of rel ease
in respect of the debt, but it added that, when the unpaid
debt was changed in the formof a Jagir and no specia
condition was laid down regarding it and the nane of only
the eldest son was witten in the 'Sanad’ though another
brother was present there, it has to be held that the Jagir
was intended to be given on the same rules on which the
other Jagirs were granted The Order then proceeds to take
notice of the fact that, though the nutation should have
been in the nane of Chandrakant after the death of Ganpat
Rao, a practice had devel oped of entering nore than one

person as the holders of this Jagir. It appears that, in
order to give effect to the original intention that this
Jagir should be governed by the same rules as all other

Jagirs, the Maharao proceeded to lay down that this’ Jagir
should also be inpartible and should be held by the el dest
menber of the famly in the eldest branch. The Rul er
considered it desirable to make this Order, because it was
envi saged that, it the entire Jagir, was distributed anongst
all the nenbers of the famly, then even ‘the nane of
Thi kana’ woul d di sappear. It was considered desirable that
this Jagir should be governed according to the custom of the
States in Rajputana including Kota State under which the
el dest son of the senior branch alone was entitled to hold
the property. Thereafter, the Maharao proceeded to |lay down
that this Jagir should be

L 10 Sup C I (NP)70-9
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equated with other Jagirs by making a direction that the
hol ders of this Jagir should al so render 'Chakri’ and shoul d
continue to do 'Subhchintki’'. Having nmade this  direction
the Ruler then held that. since this 'Thi kana’ was being
gi ven proper shape, its custom and status must be sinilar to
that of all other Jagirdars in the State. ~These directions
given by the Ruler clearly show that, though the proceedi ngs
cane to himon the basis of a report for directions as to
the nutation entry to be nmade on the death of = Purshottam
Rao, he proceeded to lay down the principles Wichwre to
govern this Jagir thereafter. The Ruler decidedthat this
Jagir should be placed on equality with all other Jagirs in
the State and should be governed by the sane |aws. The
Order thus made was clearly an exercise of |egislative power
by which the Ruler was conpetent to |lay down that, though
this Jagir had in the past been joint famly property, it
was to be thereafter inpartible property governed by the
rule of prinogeniture and Chandra Kant Rao as the el dest
nmenber of the senior branch was to be the sole Jagirdar
This was, therefore, a case where the Maharao exercised his
powers of Jlaying down the lawwith respect to this one
single Jagir. It cannot be said that the Order passed by
him was a nere executive order and did not result in
exerci se of his powers of making the |aw

In this connection, counsel for the appellants relied on the
principle laid down by this Court in Rajkumar Narsingh
Pratap Singh Deo v. State of Oissa and Another(l) to
canvass his submission that the Maharao, in this case, was
not exercising |legislative powers when he passed the O der
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dated 22nd January, 1938. |In that case, the effect of a
Sanad granted by the Ruler of Dhenkanal State had to be
considered and 'the question arose whether the Sanad could
be treated as existing law within the nmeaning of Art. 372 of
the Constitution. The Court, after taking notice of
previous decisions, drew a distinction between orders made
by a Ruler having the force of |aw and orders which may be
of executive nature, and held
"The true legal position is that whenever a
di spute arises as to whether an order passed
by an absol ute nonar ch represents "a
| egi sl ative act and continues to remain
operative by virtue of cl. 4(b) of the Oder,

"all relevant factors nmnust be consi dered
before the question is answered; the nature of
the order, the scope and effect of its
provisions, its general setting and context,
t he nmet hod adopt ed by the Rul er in

promul'gating | egislative as distinguished from

executive orders, these and other allied

matters wll have to be examined before the

char acter of t he or der is judicially

det erm ned. "
(1) [1964] 7 S.C. R 112.

843

On an application of these principles in that case, it was
held that the Sanad in question could not be held to be a
| egislative act. In our opinion, even if these principles
are applied to the case, before us, it has to be held that
the Order of the Maharao dated 22nd January, 1938 -anounted
to exercise of legislative power. As ~we have already
indicated earlier, the very mature off the Oder, which
changes the law applicable to the Jagir, indicates that it
was a legislative act and not a nmere executive order. The
Maharao did not purport to lay down that the Jagir was
al ready governed by the rule of prinogeniture; what he did
was to apply the rule of prinpbgeniture to this Jagir for
future. Such an order could only be nade in exercise of his
prerogative of |aying dowmn the |aw for the State.. The nere
fact that it was |laid down for one single Jagir and was not
a general law applicable to others in the -State i's
imuaterial, because it does not appear that there were any
other simlar Jagirs which also required alteration of the
| aw applicable to them There is also nothing to show that
during the period of his rule, the Maharao had adopted any
special procedure for promulgating the laws in his State.
The manner in which the Order was passed indicates that, in
this State, the Maharao considered hinself conpetent to. |ay
down the law at any tine he |iked.
Rel i ance was al so placed on the decision of this Court in
State of CGujarat v. Vora Fiddali Badruddin Mthibarwal a(l),
but that case, in our opinion, has no application at all

In that case,, the question arose whether an agreenent
entered into by a Ruler had the force of law. In the case
before wus, there is no such question of any agreenent. In

dealing with that question, the Court relied on t he
following extract froma decision of the Court in an earlier
case of The Bengal Nagpur Cotton MIIs Ltd. v. The Board of
Revenue, Madhya Pradesh and Ot hers(2) :-
"It is plain that an’ agreenment of the Ruler
expressed in the shape of a contract cannot be
regarded as alaw. A law nust follow the
customary forms of |aw naking and nust be
expressed as a binding rule of conduct. There
is generally -an established method for the
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enact ment of |aws, and the | aws, when enacted,
have also a distinct form It is not every
i ndication, of the will of the Ruler, however

expressed, which anpbunts to a |law: An
i ndication of the will neant to bind as a rule
of ,,., conduct and enacted with sonme formality

either traditional or specially devised for
the occasion, results. in alaw but not an
agreenment to which there are two parties, one
of which is the Ruler.”
Enphasi s was | aid by counsel on the views expressed in this
passage that a |law, nust follow the customary forns of |aw
maki ng. and’
(1) [1964] 6 S.C R 461
(2) AT.R 1964 S.C..8.88
844
must be expressed as a binding rule of conduct. In the
present case, there is nothing to show that, in the State of
Kota, there was any other custonmary form of |aw making. The
Order of 22nd January, 1938 clearly expresses the direction
of the Rulerthat the Jagir nust be governed by the sane
customary |aw as other Jagirs as a binding direction which
was to govern the future conduct of the holders of this
Jagir. The principle relied on, therefore, does not show
that this Oder of 22nd January, 1938 did not anmpbunt to a
| egi sl ative act on the part of the Maharao.
Ref erence was also made to the decision of this Court in
Major Ranjit Singh' Rao Phal ke v. Snt. Rajja Bai Sahi ba
(dead) by her legal representatives & Vice Versa(l) where
the Court said :-
"It is nowsettled |law that every order of the
Mahar aj a cannot be regar ded as I aw,
particularly those which were in violation of
his own | aws."
and agai n repeated: -
"The position today is that every order of the
Rul er cannot be regarded as |aw but only such
orders as contain sone general rule of conduct
and which follow a recognised procedure of
I aw maki ng. "
In that case, the particular order of the Ruler ~which was
questioned had been nade in contravention of one of the
existing laws of the State and it was held that such an
order could not be treated as law. |In the case before -us,
the positionis quite different. There was no law of the
Kota State which could be held to be contrary to the O der
dated 22nd January, 1938. |In fact, the general |aw govern-
ing all Jagirs in the State was the customary |aw under
which the Jagirs were owned by the el dest nmenber of. the
seni or branch, and all that this Oder did was to apply the
sane law to this Jagir also. It is true that no- specia
procedure of |aw making was adopted by the Mharao when
maki ng this Order; but that circunstance cannot change the
nature of the Order specially when there is nothing to
indicate that there was any recogni sed procedure of law

nmaki ng in the Kota State at that tine. In t hese
ci rcunst ances, we hold that the High Court was quite correct
in arriving at the decision that these eight villages', at

the time when the suit for partition was instituted, were
i mpartible property governed by the | aw of prinogeniture and
Chandrakant Rao respondent alone had to be treated as the
owner of these villages.

It, however, appears that, during the pendency of the suit,
Jagirs were resunmed in Rajasthan including this Jagir which
stood in the name of Chandrakant Rao and cash comnpensation
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was paid in respect of it. It was urged by counsel for the
appel l ants that,

(1) Gvil Appeals Nos. 982 and 983 of 1964 decided on 18th
July, 1967.

845

even if the Jagir was inpartible and governed by the rule of
prinmogeniture, the right, which earlier Vested in the
nenbers of the famly when it was joint famly property

woul d be exercisable when the Jagir was converted into cash
and lost its status of inpartible estate. It was,
therefore, claimed that, after the Jagirs had been converted
i nto cash under the Rajasthan Land Refornms and Resunption of
Jagirs Act No. VI of 1952, the appellants should have been
granted a share in the conpensation received by Chandrakant
Rao on the basis that this property was earlier joint Hi ndu
famly property. In the altemative, it was al so urged that,
even if this claimof-the plaintiffs/appellants is not
accepted, they would at |east be entitled to claima part of
the conpensation in lieu of their right of maintenance.
These two aspects do not seemto have been considered by the
trial Court and even the H'gh Court in one sentence disposed
of this matter by saying that, since the appellants were
only entitled to mai ntenance, they could not claimany share
in the conpensati on noney paid under the Rajasthan Act VI of
1952. In dealing/with this aspect, we are handi capped by
the circumstance that the suit was instituted before this
Act VI of 1952 was. passed, so that there was no specific
pleading in this behalf by the plaintiffs appellants. The
trial Court, therefore, ignored this aspect altogether, and
even the H gh Court did not takeinto account the effect of
Act VI of 1952 in the, two aspects which have heen nentioned
by us above. Since, however, this is an appeal against a
prelimnary decree in the suits andthe suit is still to
continue in the trial Court, we think it appropriate to
direct that these questions shoul'd be properly raised in the

trial Court by amendment of the pleadings in the plaint, if
necessary, and should be considered and decided /'by that
Court. It will be for that court to give a fresh’ decision

whet her, the appellants are entitled to claima share/in the
conpensation nmoney received in lieu of these eight villages
under Rajasthan Act VI of 1952.

The result is that this appeal is dismssed, subject to the
nodification that the case will go back to the trial ~ Court
for deciding the question whether the plaintiffs/appellants
can claim a share in the conpensation nbney or not, as
i ndi cated above. Costs of this appeal shall abide the
decision on this claimof the plaintiffs appellants to a
share in the compensati on noney.

R K P.s. Appea
di sm ssed
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