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ACT:

Worknmen’ s Conpensation-Accident to a  bus driver-If
occurred in course of enploynent-C aimof conpensation by
wi dow Enpl oyer,if ‘bound to pay-Wrknmen' s Conpensati on Act,
1923 (8 of 1923), s. 3 (1l)-Standing Rules, rr. | (e), 3, 5,
9 (a), 10 (a) (b) (c), 12 (a), 19 (a) (b), 31 (a), 39 (a).

HEADNOTE
One P. Nanu Raman was a bus driver of the appellant
corporation. After finishing the work for the day, he |Ieft
the bus in the depot, boarded another bus to go to his
resi dence and the bus nmet with an accident and, as‘'a result
of the injuries received in that accident, he -died. H s
wi dow, the respondent, through an applicationin the Court
of the Comm ssioner for Wrkmen' s Conpensation, clainmed
conpensation by reason of the death of her husband in an
accident alleged to have arisen "out of and in the course of
his enploynment”. The application was disnissed by the
Conmi ssi oner, but on appeal the H gh Court-passed a decree
in favour of the widow Section 3 (1) of the W rknen's
Conpensation Act, 1923, is as follows :-
"If personal injury is caused to a workman by
accident arising out of and in the course of
his enploynment, his enployer shall be [liable
to pay conpensation in accordance ‘with the
provision of this chapter."

Held (per Subba Rao and Mudhol kar JJ.), that wunder the
Rul es, a bus driver is given the facility in his capacity as
a driver to travel in any bus belonging to the undertaking,
presunably, to enable himto keep up punctuality and to
di scharge his onereous obligations. It is given to him not
as a grace, but is of right because efficiency of the
service demands it. Therefore the right of a bus driver to

travel in the bus in order to discharge his duties
punctual ly and efficiently was a
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condition of his service and there was an inplied obligation
on his part to travel in the said buses as a part of his
duty.
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Though the doctrine of reasonable or notional extension
of enpl oyment developed in the context of specific
wor kshops, factories or harbours, equally applies to such a
bus service the doctrine necessarily will have to be adapted
to meet its peculiar requirements. Wile in a case of a
factory, the prem ses of the enployer which gives ingress or
egress to the factory is alimted one, in the case of a
city transport service, by analogy, the entire fleet of
buses forming the service would be the "Premni ses".

In the present case, therefore, the High Court was right
in saying that the accident occurred to Nanu Ranman during
the course of his enploynent and, therefore, the respondent
was entitled to conmpensation.

Cremins v. Guest Keen & Nettlefolds Ltd. [1908] 1 K. B.
469, St. Helens Colliery Co. Ltd. v. Heurfson, [1924] A C
59, Aderman v. Geat Western Ry. Co. [1937] A C 454,
Waver v. Tredegar Iron and Coal Co. Ltd. (1940) 3 All.

E.R 157, Dunn v. A G Lockwood& Co., (1947) 1 All. E.R
446, Hll v. Butterley Co. Ltd. (1948) 1 All. E.R 233,
Jenki s 'v. El der Denpster Lines Ltd.’ (1953) 2 Ail. E. R

1133 and Saurashtra Salt Minufacturing Co. v. Bai Valu Raja,
A l.R 1958 S.C. 881, held inapplicable.

Per Raghubar Dayal J.-Rule 19 cannot be construed as a
condition of service of the bus-drivers of the corporation
and, therefore, cannot artificially extend the period of
their duty and, consequently, the course of enploynent by
the tinme occupied in travelling by the bus if the bus driver
after discharging his duty or on his way to join duty
happens to travel by bus.

The present is not a case for notionally extending the
territorial area of the premises within which they had to
di scharge their duty.

It is not possible to hold that the deceased was on duty
when be was travelling by the other bus and nmet wth the
accident and that the accident arose out of and in the
course of his enploynent and, therefore, the respondent was
not entitled to receive any conpensation

S.S. Manufacturing Co v. Bai Valu Raja, A | R/ 1958
S.C. 881, relied on.
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Dennis v. A J. Wite & Co. [1917] A. C. 479, St. Hellens
Colliery Co. v. Hewitson, [1924] A.C. 59, Waver v. Tredegar
Iron & Coal Co. Lid, (1940) 3 All. E R 157, Newton w:
CGuest Keen & Netilefolds Ltd. (1926) 135 L.T. 386,
Longhurst’s cases, [1917] A C. 249 and M Robb’'s case, [1918]
A.C. 304, referred to.

JUDGVMVENT:
CIVIL APPELLATE JURI SDICTION : Civil Appeal No:.- 133 of
1961.

Appeal by special |eave fromthe judgnent and order dated
July 29, 1959, of the Bonbay High Court in First Appeal No.
317 of 1958.

G S. Pathak, S. N Andley and Rameshwar Nath, for
the appel |l ant.

R Ganapathy lyer, for the respondent.

1963. May 10. The Judgnent of Subba Rao and
Mudhol kar. JJ.. was delivered by Subba Rao J. Dayal J.,
delivered a separate judgnent.

SUBBA RAO J.-This appeal by special |eave raises a short
but difficult question of the true construction of s. 3 (1)
of the Wrknen's Conpensation Act (8 of 1923), hereinafter
called the Act, and its application to the facts of this
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case.

The Bonbay Munici pal Corporation, hereinafter called the
Corporation, runs a public utility transport service in
Greater Bonmbay and the said transport service is nmanaged by
a Committee known as the Bonbay Electricity Supply and

Transport Committee. The said Commttee conducts the
transport service in the name of Bonmbay Electric Supply and
Transport Undert aki ng. The Undertaki ng owns a nunber of
buses and the Corporation enploys a staff, including bus

drivers, for conducting the said service. One P. Nanu Raman
was one of such bus drivers enployed by the corporation.
Ther e,
933

are various depots in different parts of the Cty wherein
buses feeding that part are garaged and maintained. A bus
driver has to drive a bus allotted to himfromnorning till
evening wth necessary intervals, and for that purpose he
has to reach the depot concerned early in the norning and go
back to his honme after his work is finished and the bus is
| odged in the depot. The efficiency of the service depends,
inter alia, —on the facility given'to a driver for his
journey to and from his house and the depot. Presumably for
that reason Rule 19 of the Standing Rules of the Bonbay
Municipality B.E. S. T. Undertaking permts a specified nunmber
of the traffic outdoor staff in uniformto travel standing
in a bus wthout paynent of fares. Having regard to the
long distances to be covered in a city |ike Bonbay, the
statutory right conferred under the rule is conducive to the
efficiency of the service. On July 20, 1957, the said Nanu
Karnan finished his work for the day at about 7.45 p.m at
jogeshwari bus depot. After leaving the bus in the depot,
he boarded another bus in order to go to his  residence at
Santa Cruz. The said bus collided with a stationary lorry
parked at an awkward angl e on Ghodbunder Road near Erla
Bridge, Andheri. As a result of the said «collision, Nanu
Raman was thrown out on the road and injured. He was
renoved to hospital for treatment where he expired on July
26, 1957. The respondent, his widow, filed an application
in the Court of the Comm ssioner for Wrknen's conpensation
Bonbay, claimng a sumof Rs. 3,500/- _as conpensation by
reason of the death of her husband in an accident alleged to
have arisen "’ out of and in the course of his enploynent”.
To that application the General Manager of the B.E .S T.
Undert aki ng, Bonbay, was nmade the respondent, and he
contended, inter alia, that the accident did not arise "out
of and in the course of the enmploynment” of the deceased.
Tile Commi ssioner dism ssed the application accepting the
contention of the General Manager of the
934
B.E.S.T. Undertaking. On appeal, the H gh Court of  Bonbay
hel d that the said accident arose "out of and in the course
of the enploynent” of the said deceased and, on that
finding, passed a decree in favour of the w dow for a sum of
Rs. 3,500/- with costs. The General Manager of the B. E. _S.
T. Undertaking has preferred the present appeal against the
order of the Hi gh Court.

Section 3 (1) of the Act reads

“"I'f personal injury is caused to a workman by

accident arising out of and in the course of

his enployment, his enployer shall be liable

to pay conpensation in accordance wth the

provi sions of this Chapter."
M. Pathak, |earned counsel for the appellant, contends that
the words "arising out of and in the course of his
enpl oyment" are pari materia wth those found in the
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correspondi ng section of the English statute, that the said
words have been authoritatively construed by the House of
Lords in nmore than one decision, that an accident happening
to an enployee in the course of his transit to his house
after he left the precincts of his work would be outside the
scope of the said words unless he has an obligation under
the ternms of the contract of service or otherwise to trave
in the vehicle nmeeting with an accident and that in the
present case Nanu Ranan finished his work and had no
obligation to go in the bus which net with the accident and
his position was no better than any other menber of the
public who travelled by the sanme bus.

On the other hand, M. Ganapati |yer, who was appointed
amicus curiae, argued that the interpretation sought to be
put on the said words by the appellant was too narrow and
that the true interpretation is that there should be an
intimate relationship between employnment and the accident
and t hat
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in the 'present ~case whether there was a contractua
obligation on the part of the deceased to travel by that
particular bus or not he had a right to do so wunder the
contract and in the circunstances it was also his duty in a
wi der sense to do as ail “incident of his service.

As the sane words occur in the corresponding English
statute, it would be useful to consider a few of the |eading
deci sions relevant to the question raised.

In Cremins v. CGuest, Keen & Nettlefolds, Ltd. (1), the
Court of Appeal had to deal with-a sinmilar problem Cremns
was a collier in the enploynent of the conpany. He, along
with other enployees, lived at Dow ais, six nmles from the
colliery. A train conposed of carriages belonging to the
appel | ant s, but driven by the Geat Wstern Rai | way
Conpany’s men, daily conveyed Cremins and nany ot her
colliers fromDow ais to a platform at Bedlinog erected by
the appellants on land belonging to the said Railway
Conpany. The platform was repaired and lighted by the

appel l ants, and was under their control. The colliers were
the only persons allowed to use the platform but there was
a station open to the public at a short distance. The

colliers walked fromthe platformby a high road to the
colliery, which was about a quarter of a mle from the
pl atform A simlar train conveyed the colliers from the
platform to Dowais. The colliers were conveyed fret = of
charge. Cremins was waiting on the platformto get into the
return train, when he was knocked down and was killed by the
train. H's wdow applied for conpensation _under t he
wor kmen’ s Compensation Act, 1906. Under s. 1 of the Act of
1906 she would be entitled to conpensation if the accident
arose "out of and in the course of his enploynent”. The
Court of Appeal held that the widow was entitled for
conpensati on.
(1) [21908] 1 K. B. 469.
936
Cozens-Hardy M R gave his reason for so holding thus :
base nmy judgnent on the inplied termof the contract of
service ............ ". Elaborating the principle, he said
. it was an inplied term of the
contract of service that these trains should
be provided by the enployers, and that the
colliers should have the right, if not the
obligation, to travel to and from wthout
charge. "
Fletcher Mouulton L. J. in a concurrent judgment said rmuch to
the sane effect thus :
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"It appears to ne that the worknen were ex-
pected to travel to and fromthe colliery by
the trains and in the carriages provided for
them by the enployers, and that it was
i ntended by both parties that this should be
part of the contract of enploynent."”
Though the accident took place on the platform this
deci sion accepted the principle. that it was an inplied term
of the contract of service that the colliers had to trave
to and from the colliery by the trains provided by the

enpl oyers. In that case, there was certainly a right in the
colliers to use the train, but it is doubtful whether there
was a legal duty on themto do so. But the Court was

prepared to give a popular nmeaning to the word "duty" to
take in the "expectation" of wuser in the particul ar
ci rcunst ances of the case

The house of Lords in St. Helens Colliery Company Ltd.
v. Hew tson (1), had taken a stricter and |legalistic view of
the concept ~of "duty". There, a workman enployed at the
colliery was injured in a railway accident while travelling
in a special colliers’ train fromhis work to his home at
Maryport. By an agreenent between the colliery conmpany and
the railway conpany the latter agreed to provide specia
trains for the conveyance of the
(1) [1924] A C 59.
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colliery conpany’'s worknen to and from the colliery and
Maryport, and the colliery conmpany agreed to indemify the
rail way conpany agai-nst clains by the worknmen in respect of
accident, injury or . loss while wusing the trains. Any
workmen who desired t, travel by these trains signed an
agreement with the railway conpany rel easing themfrom al
claine in case of’ accident, and the colliery conpany then
provided himw th a pass and charged hima sum representing
less than the full ampunt of the agreed fare, and this sum
was deducted week by week from his wages. The House of
Lords by a majority held that there being no obligation on
the worknmen to use the train, theinjury did not ‘arise in
the course of the enploynent within the neaning of the Wrk-
nmen’ s Conpensation Act, 1906. Lord Bucknaster, after citing
the passage already extracted by wus in Cremins’'s Case

(1),stated, "I find it difficult, to accept this test" ~and
proceeded to observe :
"The workman was wunder no control~ in the

present case, nor bound in any way either to
use the train or, when he left, to obey direc-
tions; though he was where he was in conse-
guence of his enployment, | do not think it
was in its course that the accident occured "
Lord At ki nson al so accept ed t he sai d
principl e, but he made an i-mpor t ant
observation, at p. 70 .
" It must, however, be borne in mnd that if
the physical features of the locality be  such
that the neans of transit offered by the
enpl oyer are the only nmeans of transit
available to transport the workman to his
work, there may, in the workman's contract of
service, be inplied a termthat there was an
obligation on the enployer to provide such
neans and a reciprocal obligation on the
wor kman to avail hinself of thent.

(1) [1908] 1 K.B. 469.
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The |learned Lord had conceded that a term of obligation on
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the part of the enployee to avail hinself of a particular
neans of transit could be inplied, having regard to the
peculiar circunstances of a case. Lord Shawin a dissent
gave a wi der nmeaning to the ternms of the section. According
to him the expression "arising out of the enploynent”
applied to the enploynment as such to its nature, its
conditions, its obligations, and its incidents. He added
that a nman’s enploynent was just as wide as his contract.
After noticing the ternms of the bargain between the parti es,
he concl uded thus, at p. 86 :
"These arrangenents continued for the whole
twel ve years of service. The conpany and the
man were ‘thus brought into intinmate and
continual daily rel ations. The wor kman
secured hi's access to his wor k, t he
conpany provided the nmeans of transport."”
Lord~ Wenbury accepted the majority view and
| aid down the test thus, at p. 92
"A useful test in many cases is whether, at
the nonent of the accident, the enpl oyer would
have been entitled to give the worknan an
order, and the nman woul d have owed the duty to
obey it."
The | earned Lord wag al so prepared to inmply a
termof duty under sone circunstances, for he

observed

"And there are cases which would, | suppose be
withiin. what are cal ledabove the "incidents"
of the employnent, i n which the journey to and
from work may fall wthin the enploynent,

because by inplication, but not by express
words, the enpl oyer has indicated that
939

route, and the nan owes the duty to obey. But
the nere fact that the man is going to or
coming from his work, although it s a
necessary incident ‘of his enploynent, is not
enough. "

Thi s deci sion accepts the principle that there should be a
duty or obligation on the part of the enployee to avai
hi nsel f of the neans of transit offered by the enployer; the
said duty nmmy be expressed or inplied inthe contract of
servi ce.

The House of Lords again in Aldernan v. G eat” Wstern
Railway Co.(1l), considered this question in a different

cont ext . There, the applicant, a travelling ticket
collector in the enmployment of the respondent railway
conpany, had, in the course of his duty, to travel . from

Oxford, where his hone was, to Swansea, where he had to stay
overni ght, returning thence on the followi ng day to ~ Oxford.
He had an unfettered right as to how he spent his tinme at
Swansea between signing off and signing on, and he | could
reach the station by any route or by any nmethod he ' chose.
In proceeding one norning fromhis lodgings to Swansea
station to performhis usual duty, he fell in the street and
sust ai ned an injury in respect of which he cl ai med
conpensati on. The House of Lords held that the applicant
was not perfornming any duty under his contract of service
and therefore the accident did not arise in the course of
his enpl oynent. The reason for the decision is found at p

462 and it is :

........ when he (the applicant) set out
fromthe house in which he had chosen to | odge
in Swansea to go to sign on at the station he
was (and had been ever since he had signed off
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on the previous afternoon) subject to no
control and he was for all purposes in the
same position as an ordinary nmenber of the

publi c,

(1) [1937] A . C. 454, 462.
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using the streets in transit to his enployer’s
prem ses."

This case, therefore, applies the principle that if the
enpl oyee at the time of the accident occupies the sane
position as an ordinary nmenber of the public, it cannot be
said that the accident occurred in the course of his
enpl oyment. This is a, sinple case of an enployee going to
the station as any other nmenber of the public would do,
t hough his object was to sign on at the said station

In Weaver v. Tredegar Iron and Coal Co. Ltd.(1), the House
of Lords reviewed the entire | aw and gave a wi der meaning to
the concept of "' duty”. It was also a case of a collier
He was caught up in a press of fellow worknmen trying to
board a train and was pushed off the railway platform and
i njured. The platformand train were both owned, nanaged
and controlled by a railway conpany, but the platform was
situated by the side of a railway |line which ran through the
colliery prem ses owned by the worknmen’ s enpl oyers, and was

accessible fromthe colliery premises only. It was not open
to the public, and its nanme did not appear in the conpany’s
time table. Enpl oyees of the colliery used it wunder an

arrangenent between their enployers and the conpany whereby
specified trains were stopped at the platformto take the
men to and fromtheir hones at a reduced fare, which was
deducted by the enployers fromthe nmen’ s wages. The nmen
were free to go hone by neans of the main road which ran
past the colliery, but in practice every enployee used the
railway. The injured workman cl ai ned conpensati on. The
House of Lords by a majority held that the accident arose in
the course of and out of the enploynent and the injured
wor kman was entitled to conpensation. Lord Atkin posed the

qguestion thus : "Is he doing sonething in discharge a duty
(1) (1940) 3 All. E R 157, 163, 164, 166.
941

to his enmployer directly or indirectly inmposed upon him by
his contract of service ?" and answered :
PR the word "duty" in the test has such
a wde connotation that it gives little
assi stance as a practical guide."
He proceeded to state :
"Duty wth the vague connotation given to it
above cannot be rejected, but it does not seem
to point very clearly to the desired goal
There can be no doubt that the course of
enpl oyment cannot be limted to the time or
pl ace of the specific work which the ‘workman
is enployed to do. It does not necessarily
end when the "’ down tools" signal is given, or

when the actual workshop where he is w

orking is

left. In other words, the enploynent may run
on its course by its own nmonentum beyond the
actual stopping place.”

After considering the decisions on the
subj ect, the learned Lord concluded thus :
"When all the cases have been | ooked at and
consi dered, one is finally brought back to the
words of the Act, "’'the course of the enploy-
ment " . The course of the enploynent begins
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when the workman enters the enploynent, and it
ceases when he | eaves the enploynent, it being
his duty to do both."
Lord Wight puts the same idea differently
thus, at 172
"In a case like the present, however, where a
man was sinply using the usual and proper way
provided for leaving the colliery, I do not
see the rel evance of the idea of duty, except
in the artificial sense that a nman owes his
enpl oyers a duty to come to his work and to go
942
away when hi's work is ended. | think that it
is in some such sense that duty has been re-
ferred to in.certain of the cases of this
nature.”
Lord Roner applied the following tests to the
facts of the case, at p. 175
“I'n all cases, therefore, where a workman, on
going to, or on leaving, his work, suffers an
accident on the way, the first question to be
deternined is whether the worknan was at the
pl ace where the accident occurred in virtue of
his status as a workman or . in virtue of his
status as a nenber of the public.”
He cane to the conclusion that the enployee in that case,
when the acci dent happened, was there only by virtue of his
status as an enpl oyee of the colliery. Lord Porter, dealing
with the test of duty, renmarked thus, at p. 179
"In some cases, no-doubt, it may be hel pful to
consi der ~whether the man owed a duty to his
enployers at the tine of the —“accident, and
indeed.if duty be construed with sufficient
width, it rmay be adecisive test, but, so
construed, to say that the man was doing his
duty nmeans no nore than that he was acting
within the scope of 'his enploynment. The man’'s
wor k does not consist solely in the task which
he is enployed to perform It includes also
matters incidental to that task.  Tinmes during
which nmeals are taken, nonents during which
the man is proceeding towards his work from
one portion of his enployers’ prenises to

another, and periods of rest may all  be
i ncl uded. Nor is his wor k necessarily
confided to his enployer’s premses. The nan
may be working el sewhere -e.g., in building a
house, or in work on the road, or in work at a
dock, the

943

guestion is not, | think, whether the nan was
on the enployer’s premises. It is rather whe-
ther he was within the sphere or area of his
enpl oynment . "

Adverting to the question of alternative facilities, the
| earned Lord pointed out, "However, if it is in the course
of his enploynent, the fact that he might have chosen an
alternative nethod does not disentitle him to recover"”.
After equating the expression " part of his duty" with in
the course of his enploynent”, he proceeded to observe :
"It is in the course of his enploynment, and,
if the phrase be used, it is part of his duty,
both to go to and to proceed from the work
upon which he is engaged, and, so long as he
is in a place in which persons other than
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those so engaged would have no right to be,
and indeed, in which lie hinself would have no
right to be but for the work on which he is
enpl oyed, he would, | think, normally still be
in the course of his enploynment."
But the |earned Lord took care to state that he was not
considering cases in which "the necessities of the work
conpel the enployee to traverse the public streets or other
public places." This decision, while it did not discard the
test of "duty", gave it a w der meaning than that given by

the wearlier decisions. It was the duty of the enployee to
go to the work spot and leave it and it would be his duty to
| eave it by nmeans of transit provided by the enployer. The

exigencies of the service, the practice obtaining therein
and the nature of the service would be the guiding factors
to ascertain the scope of the duty.

The Court of Appeal in Dunn.v. A .G Lockwod & Co. (1),
i mplied such a termof duty under the

(1) (1947) 1 Al. "E R 446,

944

foll owi ng circunstances. A workman, who lived at Witstable
was enployed to work at Margate. The terms of t he

enpl oyment were that the workman mght, though it was not
obligatory, travel fromWitstable to Margate by the 7.40
a.m train fromWitstable, which arrived at Margate at 8.15
a.m and that he was to be paid as from 8 am Wile
proceedi ng one norning from Witstable station by the nost
expeditious route to his work he slipped and injured
hi nsel f. The Court  held that ~ there was a  contractua
obligation inposed on the workman by the concession to go to
his work as quickly as possible after arrival —at Margate
station; and that the accident, therefore, arose  "out of
and, in the course of the enployment" w thin the neaning of
the Wirkman's Conpensation Act. Lord Gaksey L. J., said
that the accident arose in the course of the workman's
enpl oyment, because at that time he was performng a  duty
which he owed to his enployer by virtue of his contract.
From the permission given to use the 7.40 a.m train
although he was to be paid from8 a.m, obligation was
inmplied on the part of the enployee to proceed as quickly as
possible to his work by the nost expeditious route after his
arrival at Margate. This decision illustrates the w der
nmeaning given to the test "duty", though the result was
achieved by inplying an obligation in the circunstances  of
the case. In HIl v. Butterley Co. Ltd. -~ (1),  a worknan
while crossing her enployers’ premnises on her way to the
office to "clock in" before starting work, slipped on an icy
sl ope and was injured. Though there was no public right of
way, the inhabitants of the neighboring village were  using
the part of the prem ses, where the accident happened,
wi t hout objection fromthe owners for reaching an “adjoining
railway station. The Court held that the accident arose out
of and in the course of the enployment. The fact that the
prem ses were used as a path way by the other nenbers  of
the, public did not prevent

(1) (1948) 1 Al. D. R 233

945
the Court from holding that the enployee nmet wth the
accident in the course of her enploynent.

The Court of Appeal in Jenkins v. Elder Denpster Lines
Ltd. (1), once again construed the expression "arising out
of and in the course of enploynment". There, the ship in
which the deceased was enpl oyed noored agai nst the harbour
nole of Las Palmas. At the landward end of the nole was a
gateway where police were stationed for the pur pose,
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ostensi bly, of keeping unauthorized persons off the nole,
but all kinds of people were allowed there and entry to it
was practically wunrestricted. Shortly after the ship
noored, the ceased and ot her menbers of the crew went ashore
for a short while. Wen they were returning to the ship
the policenen at the gate of the nole asked them which was

their ship and allowed themto enter the nole. In the
darkness, the deceassed fell over the side of the nole and
was drowned. In a claimby the wi dow agai nst the enployers
for conpensation under the Worknmen's Conpensation Acts, her
claim was not allowed. Sir Raynond Evershed, MR, posed
the question thus : "Was the workman at the relevant tine

acting in the scope of his enploynent ?" and answered
N A N t he
explanation, it is true, which the cases have
added will entitle himto say that he was if
his ~presence at the point where he nmet wth
the accident is so related to his enploynent
as to lead to the " conclusion that he was
acting within its scope

This decision |lays down _a w der test, nanely, that there

should be a nexus between the accident and the enploynent.

This Court has considered the scope of the section in

Saurashtra Salt Manufacturing Co. v. Bai Valu Raja (2), and

accepted the doctrine of "notional extension" of the

enpl oyeer’s prenises /in

(1) (1953) 2 All B.R 1133.

(7) A'1.R 1958 S.C. 881, 882,
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the context of an accident-to an enployee. lmam J.,

delivering the judgment of the Court |aid down the |aw thus:
"As a rule, the enploynent of a workman does
not commence until he has reached the place of
enpl oyment and does not continue when he has
left the place of enploynment, the journey to
and from the place of enploynent bei ng
excl uded. It is.now well-settled,  however,
that this is subject to the theory of notiona
extension of the enployer’s prenises so'as to
i nclude an area whi ch the worknan passes and
repasses in going to and.in | eaving the actua
pl ace of work. There may be sone reasonabl e
extension in both tine and place and a wor knan
nmay be regarded as in the course of his
enpl oyment even though he had not reached or
had left his enployer’s premises. The facts
and circunstances of each case will "have to be
exam ned very carefully in order to determ ne
whet her the accident arose out of and in’ the
course of the enploynent of a workman, keeping
in viewat all tines this theory of ~ notiona
extension."

On the facts of that case, this Court held that the accident

did not take place in the course of the enpl oynent.

Under s. 3 (1) of the Act the injury nust be caused to
the workman by an accident arising out of and in the course
of his enploynent. The question, when does an enploynent
begi n and when does it cease, depends upon the facts of each
case. But the Courts have agreed that the enpl oynent does
not necessarily end when the "down tool" signal is given or
when the workman |eaves the actual workshop where he is
worki ng. There is a notiona

947
extension of both the entry and exit by time and space. The
scope of such extension nust necessarily depend on the
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circunst ances of a given case. An enploynent nay end or may
begin not only when the enpl oyee begins to work or |eaves
his tools but also when he uses the neans of access and
egress to and fromthe place of enploynment. A contractua
duty or obligation on the part of an enployee to use only a
particul ar means of transport extends the area of the field

of enploynment to the course of the said transport. Though
at the beginning the word ’'duty" has been strictly
construed, the later decisions have |liberalized this

concept. A theoretical option to take an alternative route
may not detract from such a duty if’ the accepted one is of
proved necessity or of practical conpulsion. But none of
the decisions cited at the Bar deals wth a transport
service operating over a large area |i ke Bonbay. They are,
therefore, of little assistance, except in so far as they
laid down the principles of general application. | ndeed.
sone of the |aw Lords expressly excluded fromthe scope of
their discussion cases where the exigencies of work conpel
an enployee to traverse public streets and other public
pl aces. The problemthat now arises before us is a nove
one and is not-covered by authority.

At this stage to appreciate the scope of "duty" of a bus
driver in its wider sense, the relevant Standing Rules of
the B. E. S. T. Undertaking may be scrutinized. W are
extracting only the rules made in regard to pernmanent bus
drivers material to the present enquiry.

Rul e 31. (a) Al'l appli cati ons for
Bus............ Drivers’ tests should be
witten and signed by the applicant hinself

X X X X X X

948

(i) Bus Drivers:
(1) The applicant shall be not less than 20
years of age and not nore than 40 years of
age. Birth Certificates be produced in
doubt ful cases.
X X X X X X
(1) After recruiting, the Undert aki ng’ s
rules and regulations shall be explained to
those men by the Recruiting derk.
X X X X X X
Rule 5. Al permanent nenbers of the Traffic
Qutdoor Staff will be supplied with wuniforns
as per the chart attached.
X X X X X X
Rule 3. Calling time nmust be marked in ink by
the Starters on the time cards oncea week in
the case of permanent nmen, and daily in_the
case of extra men.
Rule 9. (a) Duty Hours : 8 hours per day
for............ Bus Drivers........ c....
Rul e 10. Duties Pernanent
(a) Men who arrive in tinme and who work the
duty, they are booked for, wll
ked for 1
day’'s pay. I f, however, the hours of work
exceed the duty hours as laid down in Rule 9
(a), the excess hours will be entered as
overtime, payable as shown in Rule 25.
(b) Men who do not arrive at their call or
mss their cars will drop to the bottom of
Extra List for the day and are
949
not to be given work unless there is work
actually available for themin which case they
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will be marked as having cone late and will
only be paid for the nunber of hours worked.
However, nen given no work are to be nmarked
"Late- No-Work", and will receive no pay for
t he day.

(c) Any man who misses his car more than
three tines in a nonth whether he gets work or

not, will be reverted to Extra List.
Rul e 1. (e) o drivers
(Buses......... who are late on duty by nore

than one hour will be marked "’ ABSENT".

Rule 12. (a) Al exchange of duties requests
to be addressed to Traffic Assistant’s in-
charge of Depots for their sanction

Rule 19. (a)  Four menbers of the Traffic
Qutdoor~ Staff ~in uniform are pernitted to
travel standi ng on a double deck bus
irrespective of their designation, two on the
| ower~ deck and two on the upper deck, On a
singl e deck bus two nenbers are only
permtted.

(b) Traffic Staff in wuniform shall not
occupy seats even on paynent of fares.

Rule 39. (a) Men can be transferred from one
Depot to another only under the orders of a

Senior / Traffic O ficer.  This will only be
considered if the succeeding depot is short of
st af f.

The gist of the aforesaid rules may be stated thus: A bus
driver is recruited to the service of the B.E.S. T

950

Undert aki ng. Bef ore appoi ntnent the rules and regul ations
of the Undertaking are explained to himand he enters into
an agreenment wth the Undertaking on the basis of | those
terns. He is allotted to one depot, but he my be
transferred to another depot.. The working hours are fixed
at 8 hours a day and he is under a duty to appear punctually

at the depot at the calling tinme. |If heis late by nore
than one hour he will be marked absent. |If he does not
appear at the calling time or "misses his car", he will not

be given any work for the day unless there is actually work
available for him |If he "m sses his car" nore than three
times in a nonth, he will be reverted to the extra  |ist,
i.e., the list of enployees other than pernanent. He " is
given auniform He is pernmitted to travel free of _charge
in a bus in the said uniform So long as he is in the
uni form be can only travel in the bus standing and he cannot
occupy a seat even on paynent of the prescribed fare,
indicating thereby that he is travelling in that bus only in
his capacity as bus driver of the Undertaking. He can also
be transferred to different depots. It is manifest fromthe
aforesaid rules that the timngs are of paranount inportance
in the day’'s work of a bus driver. |If he misses his car he
will be punished. If he is |late by nore than one hour  he
will be marked absent for the day; and if he is absent for 3
days in a nonth, be will be taken out of the permanent |ist.
Presunably to enable himto keep up punctuality and to
di scharge his onerous obligations, he is given the facility
in his capacity as a driver to travel in any bus bel onging
to the Undertakings. Therefore, the right to travel in the
bus in order to discharge his duties punctually and
efficiently is a condition of his service.

Bonbay is a City of distances. The transport service,
practically covers the entire area of Geater Bonbay.
Wthout the said right, it would be very
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951
difficult for a driver to sign on and sign off at the depots
at the scheduled tinmings, for he has to traverse a 1ong

di st ance. But for this right, not only punctuality and
timngs cannot be maintained, but his efficiency will also
suffer. D.WI. a Traffic Inspector of B.E S.T. Undertaking,
says that instructions are given to all the drivers and
conductors that they can travel in other buses. Thi s
supports the practice of the drivers using the buses for
their travel fromhone to the depot and vice versa. Havi ng

regard to the class of enployees, it would be futile to
suggest that they could as well go by | ocal suburban trains
or by walking. The forner, they could not afford, and the
latter, having regard to the | ong distances involved, would
not be practicable. As the free transport is provided in
the interest of service, having regard to the long distance
a driver has to traverse to go.to the depot fromhis house
and vice versa, the user of the said buses is a proved
necessity giving rise to an inplied obligation on his part
to travel in the said buses as a part of his duty. He 1is
not exercising the right as a nenber of the public, but only
as one belonging to a service. The entire G eater Bonbay is
the field or area of the service and every bus is an
integrated part of ‘the service. The decisions relating to
accidents occurring to an enployee in a factory or in
prem ses belonging to the enployer providing ingress or
egress to the factory are not of much relevance to a case
where an enpl oyee has to operate over a larger area in a bus
which is initself an integrated part of a fleet of buses
operating in the entire area. Though the doctrine of
reasonabl e or notional extension of enployment devel oped in
the context of specific workshops, factories  or harbours,
equally applies to such a bus service, the doctri ne
necessarily wll have to be adapted to neet its peculiar
requirements. Wile in a case of a factory, the prem ses of
the enpl oyer which gives ingress or egress to the factory
952

is alimted one, in the case of a city transport  service,
by analogy, the entire fleet of buses formng the service
woul d be the "Premises”. An illustration may make our point
clear. Suppose, in view of the long distances to be covered
by the enployees, the Corporation, as —a condition of
service, provides a bus for collecting all the drivers from
their houses so that they may reach their depots intine and
to take themback after the day’'s work so that ~ after the
heavy work till about 7 p.m they may reach their hones
wi thout further strain on their health. Can it be said that
the said facility is not one given in the course of
enpl oyment ? It can even be said that it is the duty of  the
enpl oyees in the interest of the service to utilize the said
bus both for coming to the depot and going back “to their
homes. If that be so, what difference would it nake if the
enpl oyer, instead of providing a separate bus, throws  open
his entire fleet of buses for giving the enpl oyees the said
facility ? They are given that facility not as nenbers  of
the public but as enployees; not as a grace but as of right
because efficiency of the service demands it. We  woul d,
therefore, hold that when a driver when going honme from the
depot or coming to the depot uses the bus, any accident that
happens to himis an accident in the course of his enploy-
ment .

We, therefore, agree with the Hgh Court that the
accident occurred to Nanu Raman during the course of his
enpl oynent and therefore his wife is entitled to
conpensati on. No attenpt was nade to guestion t he
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correctness of the quantum of conpensation fixed by the Hi gh
Court.

Bef ore | eaving the case we nust express our thanks to M.
Ganapati lyer for hel ping us as am cus curi ae.

In the result, the appeal fails and in the circunstances
is dismssed without costs.
953
RAGHUBAR DAYAL J. | am of opinion that this appeal should be
al | oned.

The deceased, Nanu Raman was a bus driver of the
appel | ant  Cor porati on. On July 20, 1957, he met wth an
accident after he bad finished his duty for the day. The
duty finished at about 7.41 p. m at Jogeshwari Bus Depot.
He then boarded another but in order to go to his house and
the bus met wth an-accident and, as a result of the
injuries received in that accident, he died. The question
is whether those injuries were caused to himout of and in

the course of his enploynent. |If the injuries so arose, the
appel | ant Cor por ati on woul d° be Iliable to pay the
conpensat'i on. If they did not so arise, the appellant
Corporation wll not be bound to pay conpensation in

pursuance of the provisions of s. 3 of the W rknen' s
Conpensation Act,, 1923 (Act VIII of 1923).

It is clear that the deceased was " off duty when he
received the injuries. He had finished his duty for the
day.. He had left the bus on which he was posted that day.
He had not only left that bus, but had boarded the other bus
as a passenger. Inwviewof r. 19 of the Standing Rules of
the Traffic Departnent of the B.E.S. T. Undertaking, he was
allowed to travel as he was in-uniform The question is
whet her this concession was by way of a termof his service
and a part of the contract of service. 1 amof opinion that
it was not a part of the contract of service or a condition
of his service. Rule 19 is not with respect to the bus
drivers or wth respect to 'the traffic staff ' of the
Corporation alone. The rule does not permt any number of
the enpl oyees of the traffic staff to travel by a bus free.
The rule deals wth the persons who are allowed the
concession of free travelling on buses. The rule reads :

Free Travel ling on Buses

"(a) Four menbers of the. Traffic Qutdoor

954

Staff in uniform are pernitted to trave
standi ng on a doubl e deck bus irrespective  of
their designation, two on the | ower deck and
two on the upper deck. On a single deck bus
two menbers are only pernitted.

(b) Traffic Staff in wuniform  shall not
occupy seats even on paynent of fares.
(c) Muni ci pal Councillors and non-

Council lors, Menbers of the Schools “Conmittee
hol ding Tram cum Bus passes nust occupy a
seat . They are not pernmitted to travel by
standi ng or in excess.

(d) One police officer above the rank of a
jamadar is allowed to travel free by standing

Al  other ranks nust occupy seats and pay
their fares.

(e) Meter Readers and Bill Collectors of the
Consumers’ Departnment and Public Lighters of
the Public Lighting Departnment are permtted
to travel in buses outside the Trammvay Areas
when on Duty either in wuniform or on
production of the Undertaking s badge by
paynment of Undertaking s tokens. These tokens
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stanped "Service’ wll be accepted in lieu of
cash and ticket issued.
(f) Traffic Oficers and only those O ficers
hol ding a bus-cum Tram Pass and Silver Badge
and Bonbay Mdtor Vehicle Inspectors holding
passes are permtted to travel standing and
may board the bus outside the Queue Order."
Clauses (c) to (e) allow the concession of free traveling to
persons other than the traffic staff. The rule cannot be a
termof contract with these persons. It
955
is just a privilege and a concession allowed to those
persons. The privilege is restricted in certain respects.
Clauses (a), (b) and (f) deal with concessions allowed
to the nmenmbers of the traffic staff. It appears from cl
(a) that the number of traffic outdoor staff which can
travel by a bus is limted to 4 on double decker buses and
to 2 on a single decker. They have to be in uniform Even
if they /'purchase tickets on paynent of fares they cannot
occupy seats if  they happen to be in wuniform If this
concession _of free travelling had anything to do wth the
condition of service in order to ensure punctuality and
efficiency on the part of bus drivers keeping in con-
sideration the possibility of their travelling | ong distance
to and fromtheir houses, in order to return fromduty or to
join duty there should not have been any linitation on the
nunber of such staff travelling by a particular bus. It can
be possible that  nore than two or four nenbers of the
traffic outdoor staff may be  residing in neighbouring
localities and may have to join duty or to return.to duty at
about the sane time. Further, it would have been nore
conducive for the efficient discharge of their duty if at
| east on their way to join duty they were allowed to have a
seat on the bus in preference to travelling standing. ' There
could have been no justification for not allowing them to
occupy a seat on paynent of fare. ~ This is not allowed.
These considerations indicateto ny mind that this rule
all owi ng the nmenbers of the traffic out-door staff to trave
free, but under certain linmtations, On the buses, was not
connected with their service conditions or with the question
of their observing punctuality and discharging their duties
efficiently, but was nmerely a concession fromthe enployer
to their enpl oyees. Such a conclusion is further
strengthened when the rule does not provide that this
concession is available to the staff only when they are
travelling fromtheir houses to join duty or when
956
they arc returning home after finishing their  duty. They
can take advantage of this privilege whenever they have to
travel by a bus. They have to sinply put on uniform at that
time. The availability of the concession on their being in
uniform is not on account of their being supposed to be on
duty, on the way to or fromtheir houses but on account of
the fact that the wearing of uniformwould be an indication
and the guarantee of their being nenbers of the traffic out-
door staff.
| therefore do not construe r. 19 as a condition of
service of the bus-drivers of the Corporation and therefore
do not construe it to artificially extend the period of
their duty and consequently the course of enployment by the
time occupied in travelling by the bus if the bus driver,
after discharging his duty or on his way to join duty
happens to travel by bus.
The bus driver is not bound to travel by bus. He is not
bound to put on his uniformwhen travelling by such bus. |If
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he does not want to have the concession and prefers to
travel confortably by paying the necessary fare to occupy a
seat, be can do so by sinply taking off his uniformand then
boarding the bus There is nothing in the circunstances of
the bus driver's service, as shown to us, which should
i nduce ne to hold that be had to travel perforce by the bus
on his way to join duty or on his return journey after
di scharging his duty. Bonbay may be a city of distances,
but every bus driver need not be residing far fromthe place
where he bad to join duty or to |l eave his duty. There is
nothing on the record to indicate that the salaries of these
bus drivers are such as would make it inpossible for themto
spend on the railway tickets if they wish to travel by train
or on the bus sitting if they want to travel in confort by

purchasing tickets. 1t is not therefore a case that out of
necessity the persons had to
957

travel by the buses of the Corporation and therefore it is
not a case for notionally extending the territorial area of
the premi'ses within which they had to discharge their duty.

It is true that the bus service of the Corporation
extends over the entire city of Bonmbay but that does not
mean that the area of duty of a bus driver also becomes as
extensive as the -area  controlled by the buses of the
Corporation. The notional extension of the prem ses or the
area within which the bus driver works can at best be
extended to the bus which he is givento run-during his duty
hour s. The prenises of the bus driver can ‘be deenmed to
i nclude the bus’ and the responsibility of the enployer can
be reasonably extended for injuries to bus drivers up to the
bus driver’'s boarding the bus for discharging his duty and
up to his leaving the bus after discharging his duty.
Bef ore his boarding the bus, the bus driver is not on actua
duty. He is not on duty subsequent to his |eaving the bus
after the expiry of his duty hours. “In this view of the
matter, the noment the deceased left the bus at the
jogeshwari Bus Depot after finishing his duty at 7.41 p. m,
he was off duty. He was their free to travel as he |iked,
for the purpose of returning honme. The enployers had no
control over him except in so far as he wuld not be
permtted to travel in uniformin the bus if there  be
already the perm ssible nunber of traffic staff in uniform
on the bus. This control is exercised over himnot _because
he was the bus driver of the Corporation, but because  he
wanted to travel in uniform against the provisions of r. 19.
The deceased had no duty connected with his —enployment as
bus driver towards the Corporation after he had | eft his bus
and boarded the other bus for going to his residence.

In these circunstances’ it not possible to say that' the
deceased was on duty when he was travelling by the other bus
and met with the accident and

958
that the accident arose out of and in the exercise of his
enpl oynent .

In S. S. Manufacturing Co. v. Bai Valu Raja (1), this
Court laid down the follow ng propositions in connection
with the construction of the expression 'in the course of
enpl oynment ' . They are : (i) as a rule the enploynent of a
wor kman does not conmence until he has reached the place of
enpl oyment and does not continue when he has left the place
of employnent; (ii) as a rule the journey to and from the
place of enploynment is not included within the expression
"in the course of enploynent (iii) the aforesaid two
positions are subject to the theory of notional extension of
the enpl oyers’ prem ses so as to include the area which the
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wor kman passes and re-passes in going to and in leaving the
actual place of work; there nay be some reasonabl e extension
in both time and place and a worknman may be regarded as in
the course of his enploynent even though he had not reached
or had left his enployers’ premises; (iv) the facts and
circunmstances O each case will have to be exam ned very
carefully in order to determ ne whether the accident arose
within and in the course of enploynent or a workman keeping
inviewat all times the theory of notional extention

On the basis of the first two propositions, the deceased
cannot be said to have received the injuries in an accident
arising out of and in the course of his enploynent. The
third proposition does not cover the present case as | have
i ndi cated above. The expression 'an area which the worknman
passes and re-passes in going to and in |leaving the actua
pl ace of work, in proposition 3, does not, in view of what
is said in proposition No. 2, nmean the route covered
necessarily in his trip fromhis house to the place of
enpl oynment  or on hi's way back fromthe place of enploynent
to the house. This expression neans such areas which the
enpl oyee had to pass as
(1) AIl.R 1958 S.C. 881
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a matter of necessity and only in his capacity as enployee.
Such areas would’' be areas |lying between the place of
enpl oyment and the public place or the public road up to
whi ch any nmenber of the public can reach or use at any tine
he |Iikes. Such ‘areas then would  be areas which the
enpl oyees had, as a natter of necessity, to pass and re-pass
on his way to and fromthe place of enployment, and will
ei ther be areas belonging to the enpl oyer or areas bel ongi ng
to third person from whom the enployer had obt ai ned
perm ssion for the use of that area by his enpl oyees. The
passing and re-passing over such areas is a matter of
necessity as it is presumed, inthis context, that 'w thout
passi ng over such land or such area, the enployee could not
have reached the place of his enploynment. It is /in that
context that the area of the place of enploynent is extended
to include such areas over which the enployee had, as a
matter of necessity, to pass and re-pass.

After discussing the facts of the particular case in the
light of the general propositions noted above this court
said at p. 883

"It is well settled that when a workman i s on
a public transport he is there as any other
menber of the public and is not there in the
course of his enmploynment wunless the very
nature of his enmploynent nakes it necessary
for himto be there. A worknman is not in’ the
course of his enploynment fromthe nonent he
| eaves his home and is on his way to his work.
He certainly is in the course of hi s
enpl oyment if he reaches the place of work or
a point or an area which conmes wthin the
theory of notional extension, outside of which
the enployer is not liable to pay compensation
for any accident happening to him"

The view | have expressed above is consistent wth these
observati ons.
960

I may just note that the expression ’'unless the very
nature of his enploynment nakes it necessary for him to be
there’ in the above observation, contenpl ates enpl oynents or
duties of his enployee necessitating the enployee’ s using
the public road or public place or a public transport in the
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di scharge of his duty. One such case is the one reported as
Dennis v. A J. Wite & Conpany (1).

Reference may be made to the cases reported as St
Hel ens Colliery Co. v. Hewitson (2 ) and Waver v. Tradegar
Iron & Coal. Co. Ltd. (3). In the forner case a colliery
worker was travelling by the special train run by the
railway conpany under contract with the enployer for the
conveni ence of the worknan to and fromthe colliery and the
pl ace of residence of the worker. He met with an accident
while so travelling. The question was whether he was
entitled to conpensation fromhis enployer. It was held by
the House of Lords that it was an inseparable part of the
contract of enploynment that the enpl oyee had obtai ned a pass
enabling himto travel and that he released his rights to
conpensation in the case of ‘accidents against the railway
conpany. Still it "was Considered that this was not
sufficient to determne his right to conpensation. The
facts of the present case are different and do not justify
the conclusion that it was a term of the contract of
enpl oyment of the deceased by the appellant that he woul d be
allowed to travel free by the buses of the Corporation. He
is not granted any such privilege of free travel. He had to
do nothing in return for such a privilege. The enployee in
the aforesaid case had released his rights against the
railway conpany, The deceased in the present case did not
rel ease any of his rights against the Corporation. Any way,
the House of Lords held that the enployee was not entitled
to any Compensation. | Lord Buckmaster said at p. 66

"The real questionto ny mnd is whether, when
he entered the train in the norning, it

(1) [1917] A C- 479.

(2) [1924] A C. 59.

(3) 1940 3 AIl. RR
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was in the course of his enmploynment within the
meaning of the Act. 1 find it difficult to

fix the test by which this question’ can be
answered in favour of the respondent.”
A simlar question can be put in the instant case. It wll
be difficult to say that the deceased entered the bus which
met with the accident in the course of his enpl oynent.
Lord Buckmaster further observed at p. 67
"The workman was wunder no control in the
present case, nor bound in any way either to
use the train or, when he left to  obey
directions; though he was where he was in

consequence of his enploynent, | do not think
it was in its course that the acci dent
occurred. "

It can be simlarly said with respect to the deceased that
he was under no control of his enployer when he was on the
bus and that he was not bound in any way to use the bus or
to obey the directions of his enployer after he had | eft the
bus on which he was deputed for the day.

In the Waver Case(1l) the enployee was held entitled to
conpensation. The distinction in the facts of the two cases
is well indicated by Lord Roner in his speech at page 176 : -

"My Lords, upon this principle, it would seem
reasonably plain that the appellant in the
present case was entitled to conpensation
which he seeks. After finishing his work at
the colliery, he proposed returning to his
hone by train. In order to get to the train

he passed directly fromthe colliery premses
on to a platform which was the only means of
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access from the colliery to the train, and
upon which he had no right to be except by
virtue of his

(1) (1940) 3 All. E R 157.
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status as an enpl oyee of the colliery. Vi | e
on the platform and by reason of his being on
the platform he nmet with an accident. In ny

opinion, it was an accident arising out of and
in the course of his enploynment . The country
court judge and the Court of Appeal, however,
considered that they were precluded from
giving the appellant relief by the decisions
of your Lordships’ House in St. Hel ens
Colliery Co., Ltd. v. Hewitson(1l) and New on
V. Quest, Keen & Nettlefolds, Ltd. (2). %%
Lords, if 1 amto accept the conclusion that
the effect of these two decisions is to
deprive the appellant in the present case of
any right to-conpensation under the Act, |
must, as it seens to me, necessarily suppose
that they lay down a principle inconsistent
with the principle which had already been
est abli shed by your Lordships’ House in
Longhurst’s Case(3) and accepted in M Robb’s
case(4) and has since ‘been affirnmed and
applied in Mccullums case(5).  As this is an
al t oget her i mpossi bl e~ supposition, it is
necessary to ascertain what really were the
grounds of the decisions in Hewitson's Case(1)
and Newton’s <case (2). |~ need state in
detail the facts in Hewitson s case (1). It
is sufficient to say that, if, in the present
case, an accident to the appellant had
occurred while he was actually

=
—

he train
travelling towards his hone, the case would
have been in all  nmaterial ci rcumnst ances
conparable to HeWtson' s case(l). The two
cases woul d have been i ndi sti ngui shable. The
wor kman in Hewitson's  case (1) however,
failed., upon the ground that he was under no
contractual obligation to his enployer to be
in train. Al  their Lordships who wer e
responsi ble for the decision were at pains to
ascertain whether or not Hewitson was under
any such obligation. It would seemto follow
fromthis that they did not regard Hew tson
(1) [1924] A C. 58.
(2)(1926) 135 L. T. 386.

(3) [1917] A C, 249.
(4) [1918] A.C. 304.

(5) (1932) 147.L.T. 316,
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when in the train as bei ng engaged upon one of
those acts which are always considered as
being part of a workman’s enpl oynment because
they are incidental to the enploynment proper
They nust have regarded him in other words,
as a workman who had left the scene of his
| abour and "the neans of access thereto" wth-
in the neaning attributed to those words in
the cases to which | have previously referred,
for, when a workman is engaged in performng
an act which is nerely incidental to his em
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pl oyment proper, it is hardly, if ever, true
to say that he is under a contractua
obligation to his enployer to performit."
In view of what | have stated above | hold that Nanu
Raman did not die of the injuries received in an accident
arising out of and in the course of his enploynent and that
therefore the respondent is not entitled to receive any
conpensation fromthe appellant under s. 3 of the W rkman's
Conpensation Act 1923. Therefore | would allow the appea
with costs and set aside the order of the court bel ow
By COURT : Follow ng the opinion of the majority, the
appeal is dismssed but in the circunstances w thout costs.
Appeal dism ssed
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