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ACT:

Income Tax-Rectification of mstake-Assessee, if nust be
gi ven notice and an opportunity of being heard-Principle of
natural justice, if violated-Incomtax Act, 1922 (11 of
1922), ss. 35, 184(2), (3), (6) fifth proviso, (8)-Incone
Tax Rules. 1922, r. 48.

HEADNOTE:

The appellants had not paid advance tax according to their
own estimate of the income for the assessment years | 1951-52
and 1952-53 and they were liableto penal interest under s.
18A (8) of the Income Tax Act. The Incone Tax  Oficer
overl ooked this fact and did not ‘add penal interest to the
tax leviable. |In 1956, |lie started proceedi ngs under s. 35
of the Act for the rectification of the assessnent and
ordered the |l evy of penal interest without sending notice to
the appellants. Against this order the appellants nmoved the
Conmi ssi oner of Incone Tax in revision. They were not heard
by the Conmmi ssioner and were inforned by the Inconme Tax
Oficer that their applications were rej ect ed. The
appel l ants chal | enged the orders before the H gh Court under
Art. 226 of the Constitution, and the petitions were
di smi ssed. It was urged by the respondents in this Court
that the fifth proviso to sub-s.(6) could not apply to a
case of penal interest |eviable under sub-s (8) of s. 18A
since that sub-section was mandatory and that the /fifth
proviso to s. 18A (6) did not override the “mandatory
character of sub-s. (8).

Held, that the fifth proviso to’, sub-S.(6) does apply to a
case arising under sub-s. (8). Sub-section (6) is expressly
nmade applicable and the discretion contenplated under the
fifth proviso read with r. 48 is open not only in cases
arising under sub ss.(2) and (3) of s. 18A but also in cases
arising under sub-s(8). There is nothing to show that in
appl yi ng sub-s. (6) any of the provisos are to be left out.

Gursahai Saigal v. The Conm ssioner of |ncone-tax Punj ab,
[1963] 3 S.C.R 893 and Incone-tax Oficer, Crcle It,
600

Madura v. M R Vidyasagar,. [1962] Supp. 2 S.CR 613,
referred to.
Lata Mangeshkar v. Union of India, [1959] 36 |I.T.R 52 7.
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hel d i nappli cabl e.

Hel d, further, that the authorities acting under the Indian
I ncome-tax Act have to act judicially. 1In the present case
the proviso to s. 35 itself makes it incunbent upon the
Income-tax O ficer to give notice and a hearing to the
assessee when the effect of the rectification would be the
enhancenent of the assessnent. The appellants did not
receive a notice and were not heard and there was a clear
breach of the principles of natural justice.

Conmi ssi oner of Inland Revenue v. Hood Barr,?, [1961] 39
T.C. 683 and Sinha Govindji v. Deputy Chief Controller of
I mport8 & Export8, [1962] 1 S.C.R 540, relied on
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1962. Cctober 12. The judgnent of the Court was delivered
by

H DAYATULLAH, J.-These are four ~appeals filed by t wo
br ot hers Chockal i ngam and Meyyappan against. a conmon
judgrment of the Hi gh Court of Madras dated Septenber 30,
1958, by which the Hi gh Court dism ssed four petitions under
Article 226 of the Constitution filed by them Each of the
appel lants had filed two such petitions for the assessnent
years 1951-52 and 1952-53 in respect of which they Wre
ordered to pay. penal interest under section 18 A (8) of the
I ncome-tax Act. The Hi gh Court
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certified the cases as fit for appeal to this Court and
hence the present appeals.

The facts are these. Chockalingam and Meyyappan are the
sons of one Meyyappa Chettiar. At first the assessment was
on the H ndu Undivided Fam |y but by an order of the Hi gh
Court dated Decenber 5, 1949, a partial partition in the
fam |y was recogni zed fromthe assessnent years 1940-41. It
is not necessary to narrate the events that-transpired after
the decision of the H gh Court. The judgment of the High
Court was given effect to after 1953 and the assessnents for
the years 1951-52 and 1952-53 nade on the brothers as
i ndi viduals were conpleted on July 11, 1953, and August/ 30,
1954, respectively for the two years. The appellants had
not pai d advance tax according to their own estinmate of the
income for these two years and they were liable to @ pena

i nterest under section 18A (8) of the Income-tax Act. The
I ncome-tax O ficer, Karaikudi, overlooked this fact and did
not add penal interest to the tax leviable. 1In 1956 the

Income-tax O ficer started proceedi ngs under section 35 of
the I ncone-tax Act for the rectification 'of the assessnent.
No notice was sent to either brother and the |Incone-tax
Oficer ordered the |l evy of penal interest as follows

l. On Chockal i ngam

1951-52 Rs. 13,391- 7-0
1952-53 Rs. 8,281/-

1. On Meyyappan
1951-52 Rs. 13, 440-11-0

1952-53 Rs. 8,254- 6-0
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There is no appeal against the order wunder section 35,
I ncome-tax Act. The appellants therefore applied under
section 33A to the Conmi ssioner of Income-tax for revision
of those orders. W were told at the hearing that they were
not heard by the
602
Conmi ssioner. They were infornmed by the Incone-tax O ficer
by a letter dated April 9, 1956, that their applications
were rejected. As there was no further renedy, t he
appel lants filed four petitions Under Article 226 of the
Constitution, challenging the orders of the |Incone-tax
Oficer and the Conm ssioner of |Incone-tax on the ground
that they were opposed to the principles of natural justice.
Before the Hi gh Court it was contended by the Departnent
that there was a patent failure on the part of the |ncome-
tax Oficer to add penal interest to the tax, which he could
rectify wunder section 35 as an error apparent from the
record.” This contention of the Department was accepted and
the Hi gh Court dismssed the petitions because in its
opi nion. there was no substantial but a 'Procedural’ defect
and the failure to issuethe notice caused no prejudice
because the result would have been the sane even if the
notice had been issued. In our opinion, and we say it
respectfully, the Hi gh Court was in error in holding that
there was no breach of ‘the principles of natural justice in
this case and the H gh Court ought to have quashed the
orders.
Section 35 which deals with the rectification  of mistakes
provi des that the Income-tax O ficer (anbng other officers)
may at any time within four years fromthe date of any
assessment order etc. passed by him on his  own notion
rectify any mistake apparent from the record of t he
assessment and shall within the like period rectify any
nm st ake whi ch has been brought to his notice by an assessee.
One of the provisos says that no such rectification shall be
made, having the effect of < enhancing an assessnent or
reduci ng the refund unless the Incone-tax O ficer has given
notice to the assessee of his intention so to do and has
al  owed hima reasonabl e opportunity of being heard.
Section 18A which was inserted by the lncone-tax Amendnent
Act, 1944 (11 of 1944) provides for
603
advance paynent of tax by an assessee. Subsection (8) of
that section says that where, on naking the regul ar
assessnment, the Income-tax O ficer finds that no payment of
advance tax has been made in accordance with the previous
provisions of that section, interest <calculated in the
manner |aid down in sub-section (6) shall be added to. the
tax as determ ned on the basis of the regular assessnent.
Sub-section (6) says that if in any year an assessee has
paid advance tax under sub-section (2) or (3) on the basis
of his own estimate and the tax so paid is less than ‘eighty
per cent of the tax deternmined on the basis of the regular
assessment, so far as such tax relates to income to which
the provisions of section 18 do not apply, and if it is —not
due to any variation in the rate of tax, sinple interest at
the rate of six per cent per annumfromthe 1st day of
January in the year in which the tax was paid up to the date
of the said regular assessnment, is payable by the assessee
on the ampunt by which the tax paid falls short of the
eighty per cent. A nunber of provisos are added to sub-
section (6) and the fifth proviso says :-

"Provided further that in such cases and under

such circunstances as may be prescribed, the

I ncome-tax O ficer nmay reduce or waive the
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i nterest payable by the assessee.”
"Prescribed" neans prescribed by rules made under the Act
and rule 48 of the Indian Income-tax Rules, 1922, provides
for the different cases and circunstances as follows :-

"48. The Incone-tax Officer may reduce or

wai ve the interest payable under section 18A

in the cases and wunder the circunstances

nenti oned bel ow, nanely: -

(1) Wiere the rel evant assessnent is

conpl et ed nore than one vyear after t he

subm ssi on
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of the return, the delay in assessment not

being attributable to the assessee.

(2) Wiere a person is under section 43

deened to bean agent of another person and is

assessed upon the latter’s incone.

(3) VWere the assessee has income from an

unregistered firmto which the provisions of

cl ause (b) of sub-section (5) of section 23

are appli ed.

(4) Were the "previous year" is t he

financial year or any year ending near about

the close of the financial year and |I|arge

profits ~are nade after the 15th of March, in

ci rcunst ances whi ch coul d ‘not be foreseen

(5) Any case in which the I nspecting

Assi stant Conmi ssi oner~ considers that t he

ci rcunstances are such that a  reduction or

wai ver ~of the interest payable under section

18A(6) is justified.
It wll appear fromthis that the action under section 35
may be taken in favour of the taxpayer w thout any notice to
him but if the action has the effect of enhancing an
assessment or reducing the refund, the Incone-tax O ficer
acting under section 35, nust send a notice’ to the assessee
and give hima reasonabl e opportunity of being heard. Thi s
admttedly was not done in this case. It is urged by the
| earned counsel for the Departnent that this proviso cannot
apply to a case of penal interest |eviable under sub-section
(8) to section 18A because that sub-section is -mandatory,
that the fifth proviso to section 18A (6) does not override
the mandatory character of the eighth sub-section and that
the wit jurisdiction was rightly not exercised by the H gh
Court in favour of the appellants because even if notice had
been given to them penal interest would
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have to be added in any event since the Income-tax O ficer
had no option.
There is no doubt that the eighth sub-section applied to the
assessnments of the two appellants. It is also indisputable
that as they had nmade no advance paynment of tax the 'lncome-
tax O ficer was obliged under that sub-section to calculate
the interest in the manner laid down in sub-section (6) —and
add it to the tax. It has now been ruled by this Court
recently in Qursahai Saigal v, The Commi ssioner of |ncone-
tax, Punjab, (1) that sub-section (6) can be read with sub-
section (8) inspite of certain difficulties of language in
applying the provisions of the forner sub-section to the
[atter. This Court points out that the intention of section
18A is to charge interest whenever the tax-payer is in
default in naking an advance paynent of tax, and that sub-
section (6) must be read nmutatis mutandis so as to advance
the clear intention underlying sub-section (8 and not to
defeat that intention. This being established, the question
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is whether sub-section (6) nust be read with all its
provi sos. The argunment here is that according to the terns
of sub-section (8) only the "manner" of calculation can be
taken from sub-section (6) and the fifth proviso does not
| ay down any manner of calculation’. The fifth proviso says
that in certain circunstances and in certain cases the
Income-tax O ficer nmay reduce or waive interest payable by
the assessee. The proviso operates after the anpbunt of tax
is determ ned and cuts across the sub-section. The Income-
tax O ficer, though enpowered to reduce or waive the
i nterest payable by the assessee, is controlled by the rules
whi ch prescribe the circunstances under which and the cases
in which he can take that action. The relevant rule has
been quoted above. Al the sub-rules are equally applicable
to sub-section (6) and sub-section (8). Sub-rule (5) of
that rule is general -inits terns and it lays down that in a
case in which the Inspecting
(1) [21963] 3 S.C.R 893,
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Assi st ant' Comm ssi oner considers that the circunstances are
such that-a reduction or waiver of interest is justified the
I ncome-tax O ficer may reduce or waive the interest payable.
Such a case may be where a part of the tax is paid and also
a case where no tax is paid This right of an assessee to
obtain a decision of the Inspecting Assistant Conm ssioner
in either case is denied to the assessee if he is not sent
a notice and is not afforded a hearing as required by
section 35 (Proviso). It is contended on the strength of a
ruling of Bonbay High Court in Lata Mangeshkar v. Union of
India(l) that the addition of -interest being compulsory
under sub-s.(8) the fifth —proviso under subs.(6)-which
invests the |Income-tax Oficer with discretion is not
appl i cabl e. It is also stated in that case that sub-s.(8)
only requires that the cal cul ati on shoul'd be in accordance
with sub-s.(6) and the fifth proviso to sub-s. (6) is not
concerned wth cal culation and cannot be applied to cases
arising under sub-s. (8). W do not agree that the fifth
proviso to sub-s.(6) does not apply to a case arising /under
sub-s.(8). Sub-section (6) wi thout reserve is-expressly nade
applicable and this Court in Gursahai Sai hgal 8(2) case has
ruled that in cases arising under the sub-s. (8) the sixth
sub-s. is to be applied nutatis nutandis. If sub-s. (6) is
applicable the discretion which is contenplated under the
fifth proviso read with rule 48 is open not only in cases
ari sing under sub-ss. (2) and (3) of section 18A but also in
cases arising under sub-s. (8). There is nothing to show
that in applying sub-s. (6) any of the provisos are to be
left out. The ei ghth sub-section no doubt uses the word
"shall" but in the context of sub-s. (6) and the fifth
proviso the word can only be read as mandatory if the relief
under the proviso is not given. The circunstances which
enter an Inconme-tax O ficer to give relief in cases ‘arising
under sub-s. (2) and (3) may al so be circunstances justify-
ing relief in cases arising under sub-s. (8). It was ruled
in I ncome-tax O ficer, Circle 11, Mdura v. M R.
Vi dusagar, (3) that the 5th proviso and rule 48

(1) [1959] 36 1. T. R 527.

(2) [1963] S.CR 893

(3) [1962] supp. 2 S.C.R 613.
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Were intended to relieve against the rigour of the in flexi-
ble rule originally enacted in sub-s.(6). the effect of the
i ntroduction of the proviso nutatis nutandis affects sub-s.
(8) as well. all the sub-rules of rule 48 apply equally to
a case of part payment and a case of no paynent of advance
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t ax. There may be as good a justification for not paying
the advance tax wholly as for not paying it partly. The
present case is an apt illustration because the order of the

H gh Court was passed in 1947 and effect to it was given by
the Tribunal in 1950. The conmprom se with the Income-tax
Department in relation to the back years took place in 1952
and the assessnents for 1947-48 and 1949-50 were only com
pleted on the last day of March, 1953. It is thus apparent
that for the assessnment years 1951-52 and 1952-53 the appel -
lants mght if opportunity had been given to them have
convinced the Inspecting Assistant Conmi ssioner that they
had good grounds for not paying the advance tax because
their cases were still in the process of consideration and
settlenent. No doubt, the Inspecting Assistant Commi ssioner
m ght have di sagreed with their claimbut the opportunity to
bring the cases to the notice of the |Inspecting Assistant
Conmm ssioner was denied to the appellants if they did not
receive  a notice and were not heard against the express
direction’ in-the proviso to section 35. In our opinion
there was a clear breach of the principles of natural |us-
tice in the present case.
It is contended that this isnot a case in which we should
reverse the order of the H gh Court because the grant of
wit is discretionary and if the Hi gh Court declined to give
a wit because in its opinion penal interest was payable, we
should not take a contrary view and grant the wit here.
The question is not whether penal interest was payable or
"not but whether . an opportunity had to be ‘given to the
appel l ants as required by the proviso to section. 35 to show
cause agai nst the demand for penal interest.  If this
608
opportunity was not given the H gh Court should have acted
to rectify that error. The authorities acting under the
I ndi an | ncone-tax Act have to act judicially and one of the
requirements of judicial actionis to give a fair hearing to
a person before deciding against him In a recent case of
the House of Lords Commi ssioner of Inland Revenue /'v. Hood
Barrs, (1) it was held that such proceedings were quasi-
judicial and if the section required a notice and notice was
not given there was a breach of the principles of “natura
justice and Certiorari lay to quash the order nade. Lord
Reid at page 706 observed
"I do not think it necessary in this case to
deci de what degree of formality, if —any, is
required in proceedi ngs before General Conmm s-
sioners, for this at least is clear: no
tribunal, however informal, can be entitled to
reach a decision against any person w thout
giving to himsone proper opportunity to
put forward his case. It my well be that
these Commissioners acted in good faith and
with the best intentions, but that 'is not
enough. "
A simar view was also expressed by this Court in Sinha
Govindji v. Deputy Chief Controller of Inports & Exports.(2)
It is nore so in this case where the proviso to section 35
itself makes it incunmbent upon the Incone-tax Oficer to
give notice and a hearing to an assessee when the effect of
t he rectification would be the enhancenent of t he

assessment. ' The | earned counsel for the Departnent raised
the for long argunent that the addition of penal interest is
not enhancenment of assessment as stated in the proviso. We
do not see what else it could be The word "assessnent" is

used in the proviso not as an equivalent of the tax
calculated at the rate given in the Finance Act but the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

total anpbunt which the assessee is required to pay. The
provi so applies whenever the effect of the order is to touch
t he pocket

(1) (1961) 39 T. C. 683
(2) (1962) 1 S. C. R 540.
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of the assessee and in our opinion this was such a case.

In the result the appeals, are allowed. A wit of
Certiorari wll issue and the order of the |Incone-tax
Oficer will be quashed. The Incone-tax Oficer wll,
however, be free to take such action as may be open to him
In the circunstances of the case, the parties wll bear

their costs here and in the Hi gh Court.
Appeal s al | owed.




