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PETI TI ONER
JETHANAND BETAB

Vs.

RESPONDENT:
THE STATE OF DELHI (now Del hi Admi ni stration)

DATE OF JUDGVENT:
15/ 09/ 1959

BENCH

SUBBARAO, K.
BENCH

SUBBARAO, K.

| MAM SYED JAFFER

ClI TATI ON
1960 AIR’ 89 1960 SCR (1) 755

ACT:

Repeal of Statute-Repealing and Amendi ng Act, object of-
Enact nent naki ng Possession of wireless tel egraphy apparatus
without [|icence punishable-Anmending Act  introducing new
section naking Possession of wireless transmtter wthout
licence liable to heavier Punishment-Repeal of Amending Act-
Whet her amendnent introduced by it survives-Indian Wreless
Tel egraphy Act, 1933 (XVII of 1933), ss. 3, 6 and 6(1A)-
Indian Wrel ess Tel egraphy (Amendnent) Act, 1949 (XXXl of

1949), s. b5-Repealing and Arending Act, 1952 (XLVIII of
1952), ss. 2 and 4--General C auses Act, 1879 (X of  1879),
S. 6A

HEADNOTE:

Section 3 of the Indian Wreless Telegraphy Act, 1933
provided that no person shall possess wireless  tel egraphy
apparatus wthout a licence and s. 6 nade such possession
puni shable. The Indian Wreless Tel egraphy (Amendnent) Act,
1949, introduced s. 6(1A) in the 1933 Act, —which provided
for a heavier sentence for possession of a wreless
transmtter wthout a licence. The Repealing and ~ Anendi ng
Act, 1952, repeal ed the whol e of the Amendnent Act of 1949,
but by s. 4 provided that the repeal shall not affect any
other enactnent in which the repeal ed enactrment~ had been
applied, incorporated or referred to. The appellant. was
convicted under s. 6(1A) for being, in possession  of a
wireless transmtter on July 31, 1953. He contended that s.
6(1A) had been repealed and his conviction and -sentence
t her eunder coul d not be sustai ned.

Held, that s. 6(1A) was saved by s. 6A of +the General
Cl auses Act, 1897, though s. 4 of the Repealing and Anendi ng
Act, 1952, did not save it.
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The object of the Repealing and Arendi ng Act, 1952, was to
strike out unnecessary Acts and to excise dead matter from
the statute book.

Khuda Bux v. Mnager, Cal edonian Press, A l.R 1954 Cal
484, referred to.

Section 4 of the Repealing and Anending Act, 1952, only
saved other enactnents in which the repeal ed enactnent had
been applied, incorporated or referred to. It had no
application to the case of a later anending Act inserting a
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new provision in an earlier Act as it could not be said that
the wearlier Act applied, incorporated or referred to the
Anmendi ng Act.

Secretary of State for India in Council v. Hindusthan Co-
operative |Insurance Society, Ltd., L. R 58 I.A 259,
fol | oned.

Mohi nder Singh v. Mst. Harbhajan Kaur, I.L.R 1955 Punj.
625 and Darbara Singh v. Shrimati Karnail Kaur, 61 P.L.R
762, di sapproved.

Section 6A of the CGeneral O auses Act provided that when any
Central Act repeal ed any enactnent by which the text of any
Central Act was amended then unless a different intention
appeared the repeal would not affect such anmendnent. The
word " text " in s. 6A was conprehensive enough to include
the subject as well asthe terminology used in a statute,
and the insertion of s. 6(1A) inthe 1933 Act was an
amendment in thetext.” No different intention appeared
either ~from the repealing Act or fromthe history of the
| egislation and s. 6A applied to the repeal of the Anendnent
Act, 1949.

JUDGVENT:

CRI M NAL APPELLATE/JURI'SDI CTI ON: Crim nal Appeal No. 185 of
1957.

Appeal by special |eave fromthe judgnment and order dated
the 6th Decenber, 1955, of the Punjab High Court (Circuit
Bench) at Delhi, in .Crimnal Revision No. 122-D of 1955,
arising out of the judgnment and order dated July 29, 1955,
of the First Additional Sessions Judge, Delhi, in  Cr. A
No. 367/ 55.

Mohan Behari Lal and Eluri Udayarathnam for the appellant.
N. S. Bindra and R H. Dhebar, for the respondent.

1959. Sept ember  15. The Judgnent~ of the Court was
del i vered by

SUBBA RAO J.-This appeal by special Ileave is /directed
against the order of the High Court of Punjab” (CGrcuit
Bench), Del hi confirm ng the conviction of the appell ant and
the sentence passed on himby the
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Magi strate, First dass, Delhi, under s.—6(1-A) of the
I ndi an Wrel ess Telegraphy Act, 1933 (XVlil of 1933)
(hereinafter called " the Act ").

Jet hanand, the appellant herein, was prosecuted, along wth
another, in the Court of the Magistrate, First dass, Delhi,
under s. 6(1-A) of the Act for possessing a wreless
transmitter in contravention of the provisions of s. 3 of
the Act, and was sentenced to siXx nont hs ri-gorous
i mprisonment. On appeal, the learned First Additiona
Sessi ons Judge, Del hi, upheld the conviction but reduced the
sentence to the period of inmprisonment already undergone
plus a fine of Rs. 500. On revision, the H gh Court

confirmed both the conviction and the sentence. On-_an
application filed for special leave, this Court gave the
sanme, but limted it to the question of sentence.

Lear ned Counsel rai sed bef ore us t he foll ow ng
contenti ons: (1) s. 6(1-A) of the Act was repeal ed, and,

t herefore, neit her the conviction nor t he sent ence

thereunder could be sustained; and (2) if s. 6(1-A) of the
Act was repealed, this Court inlimting the appeal to the
guestion of sentence only went wong, for, if that section
was not on the statute book at the tine of +the alleged
conmi ssion of the offence, not only the sentence but also
t he convi ction thereunder would be bad. Bot h t he
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contentions raised turn upon the sane point. The different
steps in the argunent nay be stated thus: In the Act XVII of
1933, as it originally stood, there was no specific
provi sion making the possession of wireless transmitter an
of fence. By the Indian Wrel ess Tel egraphy (Anendrment) Act,
1949 (XXXl of 1949) (hereinafter called the " 1949 Act"), s.
6(1-A) was inserted in the Act, whereunder the possession of
a wreless transmtter was constituted a separate offence.
The anendi ng Act was repeal ed by the Repealing and Anending
Act, 1952 (XLVII1 of 1952) (hereinafter called the " 1952
Act "), with the result that on the date of the alleged
conmi ssion of the offence the said section was not on the
statute book. If that was the legal position, the
[imtation on the |eave granted by this Court would result
in an

96
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anonmal y, “namely, that the conviction would stand but the
sentence ‘would be  quashed. The argunent so presented
appears to be plausible, but, in our view, not sound.

There is-areal justification for this Court Ilimting the

scope of the special |eave. The High Court by mistake cited
inits judgment the provisions of s. 6(1) of the Act instead
of s. 6(1-A) thereof. |1f the conviction was under s. 6(1),
the nmaxi mum sentence permssible on the first offence
thereunder was only fine which may extend to Rs. 100.
Presunably on the assunption that the conviction could be
sustai ned wunder s. 6(1), even if s. 6(1 -A) was not on the
statute book-there may be justification for this view, as
the words it wireless tel egraphy apparatus "in s. 6(1) are
conprehensive enough to take in " wreless telegraphy
transmtter "-this Court gave leave linmted to the question
of sentence. The inconsistency, if any, was the result of
the appellant’s presentation of his caseat that stage, and
he cannot now be allowed to take advantage of his default to
enl arge the scope of the appeal

That apart, there are no nerits in the contention. At the
out set it would be convenient  to read the rel evant
provi sions of the three Acts:

The I ndian Wrel ess Tel egraphy Act, 1933.

S. 3 : Save as provided by section 4, no person shal
possess w reless tel egraphy apparatus except under and in
accordance with a licence issued under this Act.

S. 6(1): Whoever possesses any Wi rel ess tel egraphy
apparatus in contravention of the provisions of = section 3
shall be punished in the case of the first —offence, wth
fine which my extend to one hundred rupees; and, in the

case of a second or subsequent offence, with fine which may
extend to two hundred and fifty rupess.

The Indian Wrel ess Tel egraphy (Amendnent) Act, 1949.

S. 5. Amendment of section 6, Act XVII of 1933. In section
6 of the said Act, -
* * *
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(ii) after sub-section (1), the follow ng sub-section shal
be inserted, nanely:-

"(1A) whoever possesses any wireless transmtter in
contravention of the provisions of section 3 shall be
puni shed with inprisonment which my extend to three years,
or with fine which may extend to one thousand rupees, or
with both."

REPEALI NG AND AMENDI NG ACT, 1952.

S. 2: The enactnments specified in the First Schedule are
hereby repealed to the extent nmentioned in the fourth col um
t her eof
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The First Schedul e

Year No. Short title Extent of repea

(1) (2 (3) (4)

1949 XXXI The Indian Wrel ess Tel egraphy The whol e
(Amendrent) Act, 1949.

S. 4: The repeal by this Act of any enactnment shall not

affect any other enactnment in which the repeal ed enactnent
has been applied, incorporated or referred to;
* * *

The substance of the aforesaid provisions my be stated
thus: The Act of 1949 inserted s. 6 (1 -A) in the Act of
1933. The 1949 Act was repealed by the 1952 Act, but the
|atter Act saved the operation of other enactnents in which
the repealed enactnent has been applied, incorporated or
referred to. The first  question t hat ari ses for
consi deration is whether the anmendnments inserted by the 1949
Act in the 1933 Act were saved by reason of s. 4 of the 1952
Act .

The general object of a repealing and anending Act is stated
in Halsbury's Laws of England, 2nd Edition, Vol. 31, at p
563, thus:

"A statute Law Revision Act does not alter the Ilaw, but
simply strikes out certain enactments which have becone
unnecessary. |t invariably contains el aborate provisos."

In Khuda Bux v. Manager, Cal edonian Press Chakravartti,
C.J., neatly brings out the purpose and

(1) A 1.R 1954 Cal. 484.
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scope of such Acts.. The learned Chief Justice says at p
486:

" Such Acts have no Legislative effect, but are

designed for editorial revision, being intended only to
excise dead matter fromthe statute book and to reduce its
vol une. Mostly, they expurgate  amending Acts, | because
havi ng i nparted the amendnments to the main Acts, those Acts
have served their purpose and have no further reason for
their existence. At tinmes inconsistencies are also’/ renpved
by repealing and 'anending Acts.. The only object  of such
Acts, which in England are called Statute Law Revi sion Acts,
is legislative spring-cleaning and they are not intended to
make any change in the law. Even so, they are guarded by
saving cl auses drawmn with el aborate care,. . ™.

It is, therefore, clear that the nmain object of the 1952 Act
was only to strike out the unnecessary Acts and excise dead
matter fromthe statute book in order to lightenthe _burden
of ever increasing spate of legislation and to renove
confusion fromthe public mnd. The object of the Repealing
and Amendi ng Act of 1952 was only to expurgate the anending
Act of 1949, along with simlar Acts, which had served its
pur pose.

The next question is whether s. 4 of the Act of 1952 saved
the operation of the amendnents that had been inserted in
the Act of 1933 by the repealed Act. The relevant part of
s. 4 only saved other enactnents in which the repealed
enactments have been applied, incorporated or referred to.
Can it be said that the anendnents are covered by the
| anguage of the crucial words in s. 4 of the Act of 1952,
nanely, applied, incorporated or referred to". We think
not. Section 4 of the said Act is designed to provide for a
different situation, nanely, the repeal of an wearlier Act
which has been applied, incorporated or referred to in a
later Act. Under hat section the repeal of the earlier Act
does not affect the subsequent Act. The said principle has
been succinctly stated in Maxwell on Interpretation of
Statutes, 10th Edition, page 406:
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Where the provisions of one statute are, by reference,
i ncorporated in another and the earlier
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statute is afterwards repealed the provisions so in-
corporated obviously continue in force so far as they form
part of the second enactnent.”

So too, in Craies on Statute Law, 3rd Edition, the sama idea
is expressed in the followi ng words, at p. 349:

" Sonetimes an Act of Parlianent, instead of expressly
repeating the words of a section contained in a former Act,
nmerely refers to it, and by relation applies its provisions
to sonme new state of things created by the subsequent Act.
In such a case the is rule of construction is that where a
statute is incorporated by reference into a second statute,
the repeal of the first statute by a third does not affect
the second ".

The Judicial Comrittee in Secretary of State for |India in
Counci |~ v. Hi ndust han Co-operative |Insurance Society, Ltd.
(1) endorsed the said principle and restated the sane, at p.
267, thus:

" This doctrine finds expression in-a comon-form section
which regularly appears in the anending and repealing Acts

which are passed fromtinmeto tinme in India. The section
runs: " The repeal ‘by this Act of any enactnent shall not
affect any Act.............. i n which such enactnent has

been applied, incorporated or referred to." The independent
exi stence of the two Acts is therefore recognized; despite
the death of the parent Act, its offspring survives in the
i ncorporating Act. Though no such saving cl ause appears in
the General Causes Act, their Lordships think. that the
principle involved isas applicable in India as it is in
this country.”

It is, therefore, manifest that s. 4 of the 1952 Act has no
application to a case of a later amending Act inserting new
provisions in an earlier Act, for, where an earlier Act is
amended by a later Act, it cannot be said that the earlier
Act applies, incorporates or refers to the anending Act.
The earlier Act cannot incorporate the later Act, but can
only be anended by it. W cannot, therefore, agree with the
vi ew expressed by the Punjab H gh Court in Mbhinder Singh v.
Vet .

(1) L.R 58 1.A 259
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Har bhaj an Kaur (1) and in Darbara Singh v. Shrinati~ Karnai
Kaur(2)that s. 4 of the Repealing and Amendi ng Act of 1952
applies to a case of repeal of an anendi ng Act.

This |l egal position does not really help the appellant, for
the <case on hand directly falls within the four corners of
s. 6-A of the General Causes Act, 1897 (X of 1897). -/ The
above section reads:

"Where any Central Act or Regulation made after t he
conmencement of this Act repeal s any enactnment by which the
text of any Central Act or Regulation was anended by the
express omssion, insertion or substitution of any matter,
then, unless a different intention appears, the repeal shal
not affect the continuance of any such anendnent nade by the
enactment so repealed and in operation at the time of such
repeal . "

As, by the amending Act of 1949, the text of the Act XVII of
1933, was anended by the insertion of 6 (1-A) therein, the
repeal of the amending Act by the 1952 Act did not affect
the continuance of the anendnent nade by the enactnent so
repealed. It is said that for the application of s. 6-A of
the GCeneral d auses Act, the text of any enactnent should
have been amended; but in the present case the insertion of
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s. 6 (1-A) was not a textual anendnent but a substantia
one. The text of an enactnent, the argunment proceeds, is
the phraseol ogy or the term nology used in the Act, but not
the content of that Act. This argurment, if we may say so,
is nmore subtle than sound. The word " text ", in its
dictionary neaning, neans " subject or theme ". Wen an
enact ment anmends the text of another, it anmends the subject
or theme of it, though sonetines it nmay expunge unnecessary
words without altering the subject. W nust, therefore,
hold that the word " text " is conprehensive enough to take
in the subject as well as the term nol ogy used in a statute.
Anot her escape fromthe operation of s. 6-A of the Genera
Clauses Act is sought to be effected on the basis of the
words " unless a different intention

(1) I.L.R 1955 Punj. 625.

(2) 61 P.L.R 762.
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appears The repeal ing Act does not indicate any intention
different fromthat envisaged by the said section. | ndeed,
the object of the said Act is not to give it any |legislative
effect but to excise dead matter fromthe statute book. The
| earned Counsel placed before us the historical background
of the amending Act with a view to establish that the
intention of the legislature in passing the said Act was to
expurgate s. 6 (1/-A) fromthe statute as it was redundant
and unnecessary. It is said that the |Indian Tel egraph Act,
1885 (XI'll of 1885) provided for the offence covered by s. 6
(1-A), and, therefore, the |egislature though, by the Act of
1948, inserted the said section in the Act of 1933, renpved
it in the year 1952 as the said anendnment was unnecessary
and redundant. There is no foundation for this “argument,

and the entire premses is wong. Section 20 of Act X II of
1885 reads;
S. 20 (1): If any person establishes, maintains or works a

tel egraph within India in contraventi on of the provisions of
section 4 or otherw se than as permtted by rul es made under
that section, he shall be punished, if the telegraph is a
wireless telegraph with inprisoment which nay extend to
three vyears, or with fine, or with both, and in~ any  other
case, with a fine which may extend to one thousand rupees.
Though the words are conprehensive enough to take in a
wireless transmtter, the section does not  prohibit the
possession of a wireless apparatus. As the Act only gave
power to control the establishment, nmaintenance and  worKking
of wreless apparatus, in practice it was found that the
det ection of unlicenced apparatus and the successfu
prosecution of the offenders were difficult, withthe result
that the State was |osing revenue. To renpve this defect,
Act XVII of 1933 was passed to prohibit the  possession
without |icence of a wireless apparatus. Under s. 6, the
penalty for such illegal possession of a wirel ess tel egraphy
apparatus was nmade an offence, but the sentence prescribed
was rather lenient. Subsequently, the legislature thought
that the possession of a wireless transmtter
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was a graver offence; sonetines involving the security of
the State, and so an anendnent was introduced in 1949
constituting the possession of such apparatus a graver
of fence and inposing a nore severe puni shrment. Ther ef or e,
it cannot be said that s. 6(1-A), inserted in the Act XVl
of 1933 by the anending Act of 1949, is either covered by
the provisions of the Indian Tel egraph Act, 1885, or a
surpl usage not serving any definite purpose. Even from the
history of the legislation we find it not possible to say
that it disclosed an intention different fromthat envi saged




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

ins. 6-A of the General C auses Act.

For the aforesaid reasons, we hold that s. 6 (1 -A) of
Act continued to be on the statute book even after
amendi ng Act of 1949 was repeal ed by Act XLVIII of 1952,
that it was in force when the offence was conmtted by
appel | ant .

The appeal fails and is dism ssed.

t he
t he
and
t he




