http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 9
PETI TI ONER
UNI VERSI TY OF POONA & ORS
Vs.
RESPONDENT:

SHANKAR NARHAR AGESHE & CRS

DATE OF JUDGVENT30/04/1971

BENCH
RAY, A N
BENCH
RAY, A N
SHELAT, J. M
BHARGAVA, VI SHI SHTHA
Cl TATI ON
1971 AIR 1783 1971 SCR. 597
ACT:

El ecti on- System of proportional representation by single
transferable vote by ballot-Equality of votes in second
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of notification-Effect on voting rights.

HEADNOTE

Under s. 11 of the Poona University Act, 1948, the Vice
Chancel l or shall be elected by the Court of the University,
from anong three persons —reconmended by the Executive

Council, and the election shall be rmade by the system of
proportional representation by neans of a’ single
transferable vote by ballot. In the present case, the

result of the ballot papers was that one candi date secured
58 first preference votes, the second secured 53 first
preference votes, and the third candidate secured 37 first
preference votes. The third candi date was elimnated on the
first count on the basis of his securing the | owest nunber
of first preference votes, and his second preference votes
were distributed between the other two. This resulted in
both of them securing an equal nunber of votes on the second
count. and the candidate who had the nmajority inthe first
count was declared elected. The election was set aside by
the Hi gh Court.

On the questions: (1) Wwether the tie should have been
resol ved by drawing of lots; and (2) Wether the principals
of four colleges voted wongly at the el ection because those
colleges had not been duly affiliated at the date of
el ecti on.

HELD: (1) It is an established principle in the system
of proportional representation by neans of a single
transferable vote by ballot, that where for one vacancy
there are three candidates and one of themis excluded at
the first count and the other two candi dates continue and
secure in the second count an equal numnmber of votes, then
the one who had the | ower nunber of votes in the first count
shal | be excluded. Deternination by lot in case of equality
of votes is neither a principle of universal application nor
is it a comon law principle. 1t is only pernissible when
there is a specific statutory provision to that effect. In
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the absence of such a statutory provision the nethod of
decision by lot is not resorted to when there 1is another
rational nethod. The principle of decision by lot is de-
pendent on chance and acci dent whereas the principle of
exclusion with reference to difference of votes on the
ori gi nal count is based on reason and | egi sl ative
princi pl es.

The principles of exclusion are not to be found in any
statutory enactnment in the present case. On the other hand
there is the support of |egislative neasures enbodying the
principle of exclusion by reference to original count.
[605D, H, 606A-C

(a) Rule 75(4) of the Conduct of Election Rules indicates
that when two or nore candi dates have been credited with the
same value and stand | owest on the poll the candidate for
whom t he | owest number of origina

598

votes are recorded shall be excluded. The rule applies when
there are two or nore candi dates and not only when there are
nore than two candidates. The words 'stand |owest on the
pol |’ qualify “two or nore candidates who have been credited
with the sane value'. The Hi gh Court overlooked the
rati onal of the principle enbodied in this rule that in the
case of two continui'ng candi dates each having the sane val ue
of votes to fill /in one vacancy the tie between the two
woul d be resolved by having regard to their original votes
in the first count. [604B, F]

(b) Rule 6 in the Schedule to the Presidentiial and Vice-
Presidential Election Rules, 1952, and Statute No. 158
framed under the Poona University Act, though it does not in
terns apply to the election of a Vice-Chancellor, also
enmbody this principle. [603B]

(c) The High Court’s reliance on r. 81(13) of the <Conduct
of Election Rule, 1961, in support of the conclusion that
the only systemof exclusion-in'a case of the present type
should be by lot is erroneous. The principle inr. 81(3),
applies only where nore than one seat is to be filled and
only one vacancy renains unfilled with only two continuing
candi dates and each of them has the sane val ue of votes at
that count. [605(C]

(d) The defeated candidate hinself made a petition to the
Chancel l or under s. 60 of the Act, which provides that if
any question arises as to whether a person has been duly
elected the matter nay be referred to the Chancel lor whose
decision shall be final, not to confirmthe el ection. The
Court of the University has thus laid down its own procedure
for correction. Wen there is discretion to choose between
two principles of exclusion, this Court would not conmmand
the University to exercise the discretion in a specific way.
[ 606E]

(2) The four colleges were in fact affiliated before the
date of election but there was delay in the publication of
the notification. Such del ay woul d not detract from the
sanction previously granted. [607A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 5 of 1971
Appeal fromthe judgnent and order dated Decenber 18, 21
1970 of the Bonbay Hi gh Court in Special Civil Application
No. 1583 of 1970.

S. J. Sorabeje, M O Chinoy, J. R Gagrat, and B. R
Agarwal a, for the appellants.

V. S. Desai and S. B. Wad, for the respondents Nos. 1, 2,
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4 and 7.

The Judgrment of the Court was delivered by

Ray, J.-This is an appeal by certificate wunder Article
133(1) (c) of the Constitution fromthe judgment dated 18
and 21 Decenber, 1970 of the Bombay H gh Court.

The Bonbay Hi gh Court issued a wit of quo warranto declar-
ing that respondent No. 3 Dr. Bal krishna Pandurang Apte is
not entitled to act as the Vice-Chancellor of the University
of Poona

599

i s pursuance of the election held on 9 May, 1970 and further
restraining himfromacting as the Vice-Chancell or

H. V. Pataskar, the Vice-Chancellor of the University of
Poona di ed on 21 February, 1970. The Governor of Bonbay who
is the Chancellor of the University then nonmi nated Maha
Mahopadhyaya Datto Vanan Potdar to act as the Vi ce-
Chancellor until the date on which another Vice-Chancellor
was el ected under sub-section (1) of section 11 of the Poona
University Act, 1948 (hereinafter referred to as the Act).
Under section 12 of the Act the Vice-Chancellor is the prin-
ci pal executive and academic officer of the University.

Under section 11 of the Act the Vice-Chancellor shall be
el ected by the Court from anong three persons recommended by
the Executive Council. Section 56 of the Act provides that

every election to the office of the Vice-Chancellor and
every reconmmendation for the nom nation to the office of the
Vi ce- Chancel | or under the Act shall be made by the system of
proportional representation by.~ neans of a single
transferable vote by ballot in such manner —as may be
prescri bed by the Statutes.

At the neeting of the Executive Council held on 28 February,
24 March and 18 April, 1970 the Executive Council reconmend-
ed a panel of three persons. They were Dr. Balkrishna
Pandurang Apte, Principal Narayan Ranchandra Kul karni and
Principal Narhar Govind Suru for election to the office of
the Vi ce-Chancel |l or. These. were the three candi dates
from anongst whom the Court of the University had to el ect
one as the Vice-Chancell or

The said neeting of the Court of the University was convened
under notice dated 22 April, 1970 for 9 My, 1970 for
election of the Vice-Chancellor fromanongst those three
per sons. At the election held on 9 May, 1970 the tota

nunber of votes tendered was 149. One of the votes was

i nval i d. The wvalid votes were 148. The election was - in
accordance with section 56 of the Act by the  system of
proportional representation by neans of a~ single

transferable vote by ballot. The result of the ballot
papers appeared to be that Dr. Apte secured 58, Principa
Kul karni 37 and Principal Suru 53 first preference votes.
Principal Kulkarni was thus elimnated on the first count on
the basis of the | owest nunber of first preference votes. 8
of the voters who had given first preference votes to
Principal Kulkam had not exercised second preference in
favour of either of the remamining two candidates Dr. Apte
and Principal Suru. The remaining 29 voters gave 12 second
preference votes to Dr. Apte and 17 second preference votes
to Principal Suru. This resulted in both the continuing
candidates Dr. Apte and Principal Suru each securing 70
votes on

600

the second count. Dr. Apte was declared el ected because in
the first count, nanely, the count previous to the one in
whi ch both obtained equal nunber of votes. Dr. Apte had a
clear nmmjority of 5 votes and therefore Principal Suru was
excluded fromthe el ection.
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The election of Dr. Apte was challenged in the H gh Court on
three principal grounds. First, it was contended that the
tie between Dr. Apte and Principal Suru at the second count
was to be resolved by drawing of lots, because it was the
ordinary practice in elections held under the system of
proporti onal representation by means of a single
transferable vote by ballot for election to a single seat
that the tie of the above kind nust be resolved by draw ng
of lots. Secondly, it was said that the Principal of four
Col | eges, viz. N DD M V. P. Samaj’'s Arts and Conmerce
College, Sinnar; V. P. Mandal’s Arts, Science and Conmerce
Col | ege, Thana; Narhar Bal want Thakur Law Col | ege, Nasi k and
G E Society's College for Education, Sangamer which had
not been duly affiliated at the date of the election had
acted and voted at the election as nmenbers of the Court,
and, therefore, the votes given by the nenbers of those four
colleges were invalid. ~Thirdly, it was contended that the
meeting for the election of the panel of respondents Dr.
Apte, Principal Kulkarni and Principal Suru for election to
the of fice of the Vice-Chancell or was an invalid neeting and
therefore the el ection was void.

The Hi gh Court upheld the first contention and rejected the
other two. The H gh Court held that when upon final count
the continuing candidates Dr. Apte and Principal Suru
secured equal majority of valid votes the system of
proportional representation by neans of a single
transferabl e vote by ballot never ained at excluding one of
such continuing candidates by reference to  any of the
previous counts and/or of original vote. The H gh Court
held that where only two continuing candi dates remained to
fill up only one vacancy and both of them had ‘the sane
nunber of votes the tie of votes between the two continuing
candi dates was to be solved by the principle of decision by
| ot.

Section 56 of the Act speaks both of election to the office
of the Vice-Chancellor or any authority of the University by
the system of proportional representation by neans of a
single transferable vote by ballot in such nanner as nay be
prescri bed by the Statutes. The authorities of t he

University are mentioned in section 15 of the Act. The
Vi ce-Chancellor is not one of the authorities  nentioned
t here. The Vi ce-Chancellor is one of the officers of the

University. The officers of the University are nentioned in
section 8 of the Act.
601

Section 18 of the Act contenplated making of Statutes.
Statutes No. 142 to 165 are the relevant  Statutes for
elections to authorities. These Statutes do not apply to
el ecti on of Vice-Chancellor because he is not an  authority.
The system of election by proportional representation by
nmeans of a single transferable vote by ballot- is the
prescri bed systemof election to authorities. The relevant
Statute for election to authorities on which counsel for the
appel lants relied is Statute No. 158 in support of the
proposition that it enbodied the rule of exclusion of one of
the two continuing candi dates both of whom secured equa
nunber of votes in the second count by reference to the
principle as to which of the two continuing candi dates had
the | owest nunber of votes at the first count. There is no
doubt that Statute No. 158 does not in terms apply to the
el ection of Vice-Chancellor but it is nmanifest that Statute
No. 158 enbodies a rule of exclusion of one of the
candidates at the second count on the ground that that
candi date bad the | owest nunber of votes at the first count.
El ection by proportional representation by means of a single
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transferable vote by ballot is often described as the Hare
system of proportional representation naned after t he

English political reformer Thonas Hare. This system of
election is based on a quota deternmined by the follow ng
f or mul a. The total votes cast is divided by the number of
seats to be filled plus one, and one is added to the
qguoti ent. If 100.000 votes are cast and 4 seats are to bhe

filled, divide by 5 to get a quotient of 20,000 then add |
to get 20,001, which is the quota. A candidate receiving
the quota of first-choice of votes is elected. Under this
system el ectors ,express first, second. third or additiona
choi ces according to the nunber of candidates. An elector
does not waste his vote.  If the candidate for whom he has
expressed his choice, does not need his vote, the surplus
votes are distributed  in accordance with the indicated
second choi ces anpbng candidates whose quotas have not been
filled. If enough candidates are not elected by this
process the candidate with the smallest nunber of choices is
then excl uded and hi's votes are distributed in the sane way.
This process of ,exclusion-or elinnation goes on unti
enough candidates have filled their quotas or wuntil the
successive elimnations have left no nmore than enough to
fill the vacancies.
In working out the method of election in the present case,
it has to be noticed whether the nanner in which Principa
Suru has been excluded at the second count and Dr. Apte has
been decl ared el ected at the second count is-a principle of
exclusion which has been recognised in the system of
proporti onal representation by nmeans of a single
transferable vote by ballot. ~Counsel for the ..appellants
contended that there was legislative recognition of this
principle in three cases. The first is rule 75 of the
Conduct of
602
El ections Rules, 1961. The second is rule 6 in the Schedul e
to the Presidential and Vice-Presidential Elections Rules,
1952. The third is Statute No. 158 in the Statutes of the
Poona University Act. Rule 75 of the Conduct of “Elections
Rules is applicable in the case of counting of votes  where
only one seat is to be filled. The two sub-rules of Rule 75
on which reliance was placed by, counsel for the -appellants
for the legislative recognition of the principle of
exclusion are (3) and (4) which are as follows : -
"(3). If, at the end of any count, no
candi dat e can be declared el ect ed, t he
returning officer shall-
(a) exclude fromthe poll the candidate who
up to that stage has been credited wth the
| owest val ue;
(b) examine all the ballot papers in his
par cel and sub- parcel s, arrange t he
unexhaust ed papers in sub-parcels according to
t he next avail abl e pr ef erences recor ded
thereon for the continuing candi dates,, count
the nunber of papers in each sub-parcel —and
credit it to the candidate for whom such
preference is recorded, transfer the sub-
parcel to that candidate. and make a separate
sub-parcel of all the exhausted papers ; and
(c) see whether any of the conti nui ng

candi dat es has, after such transfer and
credit, secured the quota.
(4) If, when a candidate has to be excluded

under cl ause (a) of sub-rule (3), two or nore
candi dates have been credited with the sane
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value and stand lowest on the poll, the
candi date for whomthe | owest nunber of origi-
nal votes are recorded shall be excluded, and
if this nunber also is the sanme in the case of
two or nore candidates the returning officer
shall decide by lot which of them shall be
excl uded".
Sub-rule (4) indicates that if when a candidate has to be
excluded two or nmore candi dates have been credited with the
same value, and stand | owest on the poll the candidate for
whom t he | owest number of original votes are recorded shal
be excl uded. In the present case at the first count
Principal, Kulkarni was excluded because he received the
| owest nunber of votes on the first count. At the second
count Dr. Apte and Principal Sumwere the two continuing
candi dates. O these two one had to be excluded. Therefore
the principle of exclusion is that the candidate for whom

the |owest nunmber of original votes are recorded shall be
excluded. The original first preference votes indicated that
Dr. Apte.

603

had 58 votes and Principal Suru had 53 votes. Ther ef or e.

Dr. Apte had larger first preference votes. The other part
of sub-rule (4) of rule 75 is that if both at the first
count and at the second count they had equal nunber of votes
then one of themwas to be excluded on the principle of
decision by lot.
Rule 6 in the Schedule to the Presidential and Vice-Presi-
dential Elections Rules, 1952 on which counsel for the
appel l ants relied enbodi ed the same principle which is as
follows : -
"I f, when a candi date hasto be excluded under
cl ause (a) above, two or nore candi dates have
been credited with the same nunber of | votes
and stand |owest-on the poll, exclude that
candi dat e who had secured the | owest number of
first preference votes, and if that nunber
also was the same in the case of two or/ nore
candi dat es, decide by |l ot which of them shal
be excl uded".
Statute No. 158(3) on which counsel- for the
appel lants relied is as follows : -
"I f, when a candidate has to be excluded, two
or nore candi dates have each the same nunber
of votes, and are |lowest on the  poll, the
candidate with the | owest nunmber of votes at
the first count at which the candidates in
guesti on have an unequal nunber of votes shal
be excluded and, when the nunber. of  votes
credited to the candidates are equal ~at al
counts, the Registrar shall deternmine by |Iot
who shall be excl uded".
These provisions were referred to and relied on by counse
for the appellants only for the limted purpose of
establishing that where two continuing candidates at the
second count have equal nunber of votes in the second count
and there is one vacancy to be filled up the candi date who
had the | ower number of votes at the first count shall be
excl uded.
The High Court held that the words "two or nore candi dates”
and the other words "stand | owest on the poll" in rule 75(4)
of the Conduct of Elections Rules indicated that the
principle enbodied in that rule would apply only where the
cont est continued between three and nor e conti nui ng
candi dates and the question could not arise when the contest
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was only between two candidates |left over as continuing
candi dat es. The other reason given by the High Court was
that when there were two continuing candidates they could
never stand |lowest on the poll and the two candidates,
according to the H gh Court, could stand | owest on the pol
604
only if there were other remaining or continuing candidates
with larger and better value of votes. The interpretation
of rule 75(4) by the High Court is erroneous. The rule
itself speaks of two or nore candi dates and does not speak
of nore than two candi dates as the Hi gh Court construed it.
The words "stand | owest on the poll" occur along with two or
nore candi dates who have been credited with the same val ue.
It is because they have the .sane value that both of them
stand |owest on the poll. There fore, rule 75(4) resolves
that tie by adopting the principle of exclusion of one of
the candidates with regard to the nunber of original votes
at the first count.
The High Court held that the principle in rule 75(4) would
not apply in the present case with only two continuing
candi dates for-filling in one vacancy because there woul d be
no possibility of transfer of the excluded candi date's votes
in favour of the other candidate. The Hi gh Court therefore
relied on rule 81(3) of the Conduct of Elections Rules, 1961
to support the conclusion that the only system of exclusion
in a case of the present type would be decision by lot.
Rule 81(3) is as follows:-
"When at the end of any count only one vacancy
remains . unfilled ~and there are only t wo
conti nuing candi-dates and each of them has the
sanme value of votes and no surplus renmins
capable of transfer, the returning officer
shall decide by lot which of them shall be
excluded; and after excluding him in the
manner aforesaid, declare the other candidate
to be elected".
The Hi gh Court overlooked the rational of the principle
enbodied in rule 75(4) that in the case of two continuing
candi dates each having the sane value of votes to fill in
one vacancy the tie between the two would be solved by
having regard to their original votes.in the first count.
There would be no occasion for transfer — of excl-uded
candidate’s votes in such a contingency. Were two or nore
candi dates continued for one vacancy and each of the
candi dates woul d have the same value of votes at the end of
a count the tie between the two or nore candi dates having
equality of votes would be solved by excluding the one who
had the |owest nunber of votes on the first!| count. and
thereafter the excluded candidate' s second choice woul d be
transferred to the continuing candidates until the vacancy
woul d be filled up by the principle of exclusion enbodied in
rule 75(4).
The principle in rule 81(3) is applicable where nore  than
one seat is to be filled and only one vacancy remains
unfilled with only two continuing candi dates and each  of
them has the sane
605
val ue of votes at that count. |In such a case the exclusion
of one of the candidates is decision by lot. The reason for
decision by lot inrule 81(3) is that the two continuing
candi dates by reason of the transferred votes at the |ast
count have the sane value of votes. The values of their
votes in the previous counts have al ready been worked out by
rule 80(7) of the Conduct of Elections Rules, 1961 which
enbodi ed the principle of exclusion of a candi date where two
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or nore candi dates have the same value of votes by having
regard to the original votes of each candi date and excl udi ng
the candidate for whom fewest original votes are recorded.
The principle of Rule 81(3) does not apply to the present
case because that rule applies to counting of votes where
More than one seat is to be filled. This is not the case
here. Rule 81(3) resolves tie on count of votes between the
| ast two contesting candi dates at the |last count on transfer
of votes fromthe previous count.

It is an established principle in the system of proportiona

representation by nmeans of a single transferable vote by
bal | ot that where for one vacancy there are three,
candi dates and one of themis excluded at the first count
and the two candidates continued and in the second count
both of them have equal nunber of votes then one of the two
candi dates who had the | ower nunber of votes than the other
continuing candidate inthe first count shall be excluded.
The present election was held on this principle. Section 56
of the Act only “speaks of election by the system of
proporti onal representation by neans of a single
transferable vote. It cannot be said in the present case
that there is any statutory infringenment of election by the
system of proportional representation by means of a single
transferable vote. The two rival contentions were that
according to the University authorities Principal Suru was
to be excluded at the second count because his votes on the
original count were |ower than that of Dr.. Apte whereas
according to the persons who inpeached the el ection the only
met hod of exclusion was decision by lot. It  appears that
there is legislative sanction in support of the contention
on behalf of the University authorities that  resolving
equality of votes by reference to first ~preference or
original votes is a known recogni sed nmethod in the system of
proportional representation by nmeans of a  single
transferable vote. Even if Statute No. 158 of the 'Poona
University does not in ternms apply, Statute No. 158
furnishes a valuable guide regarding the working of the
system of proportional representation nentioned in section
56 of the Act and principles analogous to Statute No. 158
are applicable and have been applied by the authorities who
conducted the election in the present case.

Determ nation by lot in case of equality of votes in neither
a principle of universal application nor is it a comobn |aw

principl e.

606

It is only pernissible when there is a specific statutory
provision to that effect. 1In the absence of a statutory
provision the nethod of decision by lot is not resorted to
when there is other rational nethod. The principle of

decision by lot is dependent on chance and acci dent ~ whereas
the principle of exclusion with reference to difference of
votes on the original count is based on reason and

| egi sl ative principles. In the present case the Statute
imposed a duty of election by the system of proportional
representation by neans of a single transferable vote. The

principles of exclusion are not to be found in any statutory
enactment in the present case. On the one hand there is the
support of |egislative neasures enbodying the principle of
exclusion by reference to original count. The principle of
exclusion by lot on the other hand is adhered to only if the
Statute has a conpelling force to that effect. In the
present case there is no such statutory conpulsion of
deciding by lot in the eventuality which happened. If there
are two principles of exclusion and the authority has a
di scretion in the nmode of performng the duty, the authority
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cannot be comanded to a duty in a specific way (See
Hal sbury’s Laws of England, Third Edition, Vol. 1IIl, Para

160, page 85).
The election was held by the continuing Vice-Chancellor
The Court of the University was master of its own procedure.
It adopted one of the principles of exclusion by reference
to votes on the original count. |In follow ng that procedure
it cannot be said that there is violation of statute. It is
not out of place to nention here that Principal Suru hinself
made a petition to the Chancellor under section 60 of the
Act asking himnot to confirmthe election. Under section
60 of the Act if any question arises as to whether a person
has been duly el ected or ‘appointed the natter may be refer-
red on a petition to the Chancellor who shall decide the
guestion and his decision shall be final. W are not basing
our decision on the finality of the decision of the
Chancellor in the present case but this is a feature which
is not to be |lost sight of by reason of the fact that the
candi date’ who | ostat the election nade representation for
redress of his grievances to the Chancell or
Counsel on behalf of the respondents repeated the contention
whi ch had been advanced - in the Hi gh Court that Principals of
4 wunaffiliated Colleges attended the Court neeting and
therefore the electionwas bad. The Hi gh Court rightly
rejected that contention. There is evidence to show that in
the nonth of June,” 1969 the Government  sanctioned the
recommendati on of the University foraffiliation of these
Colleges to the University. The affiliation was for three
years from 1969. In these ordersit was stated that the
final CGovernnent notification would be issued after the
Uni versity submitted a report to the Gover nirent of
fulfilling the conditions. The respondents’ contention was
that the notification was published after the nonth of My,
1970. The High Court rightly held

607
that the sanction was granted by the Government. Del ayed
publication of the notification would not detract from the
sanction ,previously granted. The third contention / which
had been urged in the Hi gh Court was not pressed here.
For these reasons, we accept the appeal and set aside the
judgnent of the High Court. Each party will pay and bear
its own costs in this Court.
V. P. S Appeal all owed.
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