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I ncome Tax Act 9161 s. 256(2)-Decision of Tribuna
perverse and ignoring of° all material " and relevant facts-
Scope of the jurisdiction of Hgh Court in directing
reference on question of law- High Court in error in not
directing reference.

HEADNOTE:

The respondent - assessee cl ai med deductions in his
assessnments relating to the assessnent years 1962-63 to
1964-65 in respect of paynments of  interest on | oans taken
from Kalinga Foundation Trust and others and certain
di vidend transactions relating to the shares of / Kalinga
Tubes, Ltd. The Inconme-Tax officer issued a letter to the
assessee requesting him inter alia, to produce evidence and
prove (i) that the cash credits appearing in his account in
the name of Kalinga Foundation Trust were genuine; and (ii)
that 39,000 shares of Kalinga Tubes Ltd. standing in the
nanes of shareholders were not really his own investnent.
After exami ning the assessee’s evidence and on the basis of
docunentary evi dence and government records and on the basis
of local enquiries made, the Incone-Tax officer cane to the
conclusion that no trust in the name of Kalinga Foundation
Trust really existed and even if it existed, it had no funds
of its own and that the nane "Kalinga Foundation Trust" was
used by the assessee as a canouflage to put through his
unaccounted nmoney. Accordingly, all <cash credits appearing
in the books of accounts of the assessee himself<or in the
books of other concerns or persons or remttances of actua
paynments in the nane of Trust were treated by the |Incone-Tax
of ficer as noneys coming out of the undisclosed sources of
the assessee and accordingly assessed the sanme as his incone
from undi scl osed sources. Al interest and dividend received
in the nane of the Trust were included by the |Incone-Tax
officer in the assessnent of the assessee as his own incone.
The I ncome-Tax officer was also of the opinion that the
noneys advanced in the nane of the Trust to several persons
in connection with the acquisition of 39,000 shares of
Kal i nga Tubes Ltd. which were
27
issued in 1358 actually bel onged to the assessee.
Accordingly, the dividend of the said shares was treated as
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the incone of the assessee and the expenses incurred in that
connection were allowed as deduction. The persons m whose
nanes the 39,000 shares of Kalinga Tubes Ltd. stood, were
treated by the Inconme-tax officer as benanidars of the
assessee.

Agai nst the orders of assessnent, appeals were filed by
the assessee before the Appell ate Assistant Conm ssi oner who
set aside the assessnments for the years under consideration
and remanded the matters back, to |Income-tax officer to
frane issues and give due opportunity to the assessee to
cross-exam ne the witnesses in the light of the observations
made m the order. Again, against the order of the Appellate
Assi stant Conmi ssioner, ‘the appeals were filed. It was
argued before the Tribunal . on behalf of the appellant-
assessee; (i) that on the basis of the facts energing on an
exam nati on of assessee’s-evidence and facts found on the
basis of docunentary _evidence, the Appellate Assistant
Conmi ssi oner should have confirmed the assessnents; (ii)
that local inquiries and oral testinony had been used by the
I ncome-tax ~of ficer to support the conclusions already
arrived at on an exani nation of assessee’s own evi dence and
corroborated by docunentary - evidence and therefore the
Appel | ate Assistant Conmi ssioner should not have set aside
the assessment on the ground that the persons who were
exam ned by the Incone-tax officer should have been all owed
to be cross- examned by the assessee; (iii) that the gist
of the enquiries had been comunicated to the assessee to
enable him to neet 'the case against himand it was for the
assessee to produce before the Income-tax officer the
persons who had collected the funds for the Kalinga
Foundation Trust as the Inconme-tax officer was not bound by
the technical rules of evidence; (iv) that it had collected
evidence to prove that these shares were purchased by the
assessee benani in the nanmes of the sharehol ders named; (v)
that the assessee had created a private registered Trust in
1949 out of his own properties having the same nhanme as
Kal i nga Foundation Trust and that a reference to/ Kalinga
Foundation Trust msonme of the docunents produced by the
assessee was to this private trust. and not to any public
trust of the sane name alleged to have been created at a
public function. After considering the mterial, the
Tribunal held (a) that the Kalinga Foundation Trust —cane
into existence in 1947 and continued after its registration
in 1353 wunder the sanme nane and style and the fund of the
Trust was built up by collection of donation fromthe public
at large; (b) that seven persons who were designed by the
I ncome-tax officer as benamidars of the assessee for the
purchase of the
28
shares of Ms Kalinga Tubes Ltd, were not benam dars and the
noney required for the purchase of these shares  had been
rai sed by thenselves; (c) that the investrments nade by the
Trust in the assessee’s group of industries or wth the
assessee were fromits own resources and funds and  such
i nvest nents were gui ded by busi ness expedi ency and prudence;
(d) that the Trust was conprised of persons of public repute
and the control and nmanagenent of the trust styled as
"Kal i nga Foundation Trust" were under the effective contro
of the Board of Trustees conprised of persons of public
reputation and (e) that the inconme frominterest, dividend,
or any other usufruct arising out of the investnents made by
the Trust in the various concerns and the investnents of the
Trust which were included in the assessnments of the assessee
in the vyears under reference should be excluded as
appertaining to a separate and distinct entity and therefore
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directed the Incone-tax officer to exclude these anounts
fromthe assessnents of the assessee in all these three
years. The revenue did not accept the findings of the
Tri bunal as correct. Several questions of |aw were sought
for from the Tribunal to be referred out of the decision of
the Tribunal wunder s. 256(1) of the Income Tax Act, 1961
The Tri bunal refused to refer these guesti ons. An
application was nmade under s. 256(2) of the Act asking for
reference on those questions fromthe H gh Court. The Hi gh
Court also rejected the application and refused to call for
a statenent of case on those questions. Hence these appeal s
by sepci al | eave.

Al'l owi ng the appeal s,

N

HELD: 1. The High Court, in the facts and circunstances
of the case, was in error in not directing a reference under
s. 256(2) of the “Act. Therefore, the judgnent and order of
the Hgh Court, are -set aside and the Tribunal is directed
to send a statenent of case for the three years involved
within six “nmonths of the date of receipt of this order on
t he questions mentioned inthis judgnent. [44 C D

2. The Supreme Court in several decisions has |aid down
the following principles with regard to the scope of the
jurisdiction of the High Court in directing reference on
guestion of law where the decision rests primarily on
appreci ation of facts:

(i) Wen the point for determination was a pure
guestion of law, such as construction of ‘a statute or
docunent of title, the decisionof the Tribunal was open to
reference to the Court.

(ii) When the point for determination was a mxed
guestion of | aw

29
and fact, while the finding of the Tribunal on the facts
found was final, its decisionas to the legal effect of

those findings was a question of |aw which could be revi ewed
by the Court.

(iii) A finding on a question of fact was  open to
attack under reference under the relevant Act as erroneous
in |law when there was no evidence to support it or if it was
perver se.

(iv) When the findings was one of facts, the fact that
it is itself an inference from other basic facts wi'll not
alter its character as one of fact. [36 F-H 37A]

Sree Meenakshi MIls Limted v. Comm ssioner of lncome-
Tax, Madras, 31 ITR 28, CGouri Prasad Bagaria and others v.
Conmi ssi oner of Income-Tax, West Bengal, 42 I TR 112, |.C. |
(I'ndia) Private Ltd. v. Conm ssioner of Income-tax, . West
Bengal 111, 83 ITR 710, Conmi ssioner of .. I ncone-t ax
(Central), Calcutta v. Daulat Ram Rawatnmull, 87 I'TR 349,
Comm ssioner of Inconme-tax, Bihar and Oissa v. S:R Jain
87 I.T.R 370, relied upon

2. The question as to whether the donations alleged
were given by the assessee were the nobneys raised by the
Trust as donations from various people or not should be
considered in its proper perspective but does not seemto
have been done. This is the nost material portion and in not
appreciating the material portion and discussing the
evi dence in respect of the sanme, there was non-consideration
of a relevant factor on a factual aspect and on this the
guestion is whether the Tribunal’s decision was perverse in
the sense that no nman instructed properly at |aw could have
acted as the Tribunal did, and secondly whether there was
i gnoring of all the materials and relevant facts in
considering this aspect. There was also evidence on record
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as to who had collected it to a certain extent, but no
evidence on the other aspect. Ignoring of that fact is a
vital fact which influences the decision and a conclusion
and nust be judged in its proper perspective. Therefore, the
guestions which arise on this aspect are questions of |aw,
and the Hi gh Court should have directed the statenent of a
reference. [41C (G

4. Regarding the ownership of 39,000 shares in Kalinga
Tubes Ltd. issued in 1958, this involved determ nation of
two issues: (a) whether the ostensible holders of these
39,000 shares were real owners or benanmidars and if they
wer e benam dars, who were the real holders. The Income-tax
of ficer was of the view, on facts suggested, that the
30
seven persons were benam dars of the assessee, whether they
are so or not and what s the effect of the said fact is
anot her question. But these facts were not properly
consi dered by the Tribunal to come to the conclusion as to
whet her, 39,000 shares of Kalinga Tubes Ltd. belonged to the
assessee ‘and not to the sharehol ders named. [42 D-E; 43 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1793-
1798 (NT) of 1974.

From t he Judgnent and order dated 5th April 1974 of the
Oissa Hgh Court in'S.J.C. Nos. 211 to 216 of 1971

S.C. Manchanda, Ms. A. Subhashini, K C.. Dua and K P
Bhat nagar for the Appellant.

Devi Pal, J.B. Dadachanji, K. K. Patnaik, Sukunmmaran, M
Seal, A K Verma, J. Peres and D/N. Mshra for the
Respondent .

P.N. Gupta and P.N. Mshra for official Liquidator.

The Judgrment of the Court was delivered by

SABYASACH  MJKHARIJI , J. Wether, question of I|aw
referable to the H gh Court, arises out of the order of the
Appel l ate Income-tax Tribunal in this case, is, the question
that arises in these appeals by special Ileave from the
decision of the Oissa H gh Court. Several questions of |aw
were sought for fromthe Tribunal to be referred out of the
decision of the Tribunal under section 256(1) of I|Incone-tax
Act, 1961 (hereinafter called the "Act’'). The Tribunal re-
fused to refer these questions. An application was nade
under section 256(2) of the Act asking for reference on
those questions fromthe H gh Court. The Hi gh Court rejected
the applications and refused to call for a statenment of case
on those questions. This appeal by special leave is fromthe
sai d decision of the Hi gh Court.

It is not necessary to refer to all the questions that
were pressed before the H gh Court because all ' these
guestions were not pressed before this Court.

The foll owi ng questi ons were, however, canvassed before
this Court:

"1. \Wether, the findings of the Appellate

Tribunal, are

31
vitiated in law by reason of it having
i gnored relevant and adm ssible evidence and
having relied on incorrect facts and ms-
statenent of facts?

2. Whet her, on the facts and in t he
circunstances of the case, the conclusion of
the Tribunal that the Kalinga Foundation
Trust came into existence in 1947 and that it
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was distinct fromthe Trust created by the
assessee in 1949 logically followed fromthe
materials on record or it was perverse in the
sense that no reasonable man could come to it
on the said material s?

3. Wet her, on the facts and in the
circunstances of the case, in arriving at the
finding that the Kalinga Foundation Trust had
acquired property from donations from the
public, the Tribunal erred in law in not
giving due consideration to the severa
matters relevant for determination of the
points which had been considered by the
I ncome-tax officer in the assessnment order?

4, Whet her, on t he facts and in t he
circunmst ances of the case, the Tribunal was
right in hol ding that the income from
dividend shown in the nane of the Kalinga
Foundation Trust, the interest on the |oans
advanced in the nane of t he Kal i nga
Foundati on Trust and al | i nvest nent s,
remttance, receipts and actual paynments in
the nanme of Kalinga Foundation Trust did not
bel ong to - the assessee and should therefore
be /del eted from the assessnent of the
assessee?

5. Whet her, on t he facts and in t he
circunstances of the -case, there was any
evi dence in support of t he Tri bunal’ s
findings that ~the assessee  had collected
donation from the public for the Kalinga
Foundation Trust?

6. If the answer to question 5 (rearranged by
us) be in the negative,  then whether the
Tri bunal was right in holding that the
amounts donated. by the assessee to the said
Trust were satisfactorily explai ned and
accordingly they were not to be included in
the assessment of the assessee?

7. Whet her, on the facts and in t he
ci rcunmst ances of the case, the Tribunal was
right in holding that the revenue authorities
were bound to accept the decision of the

32
Supreme Court in S.P. Jain.wv. Kalinga Tubes
Ltd. as to the ownership of 39,000 shares of
Kal i nga Tubes, Ltd. in spite of the materials
col l ected by the I ncome- tax Oficer
subsequent to the delivery of the judgnent in
the said case?

8. If the answer to question 7 (rearranged by
us) be in the negative then whether the
finding of the Tribunal that the persons in
whose nanes the said shares stood were not
the benam dar of the assessee was perverse
and was arrived at w thout due consideration
of the material considered by the |Incone-tax
Oficer in detail on the point?"

The controversy in these appeals related to the various
additions made by the revenue to the total incone of the
assessee relating to the assessnent years 1962-63, 1963-64
and 1964- 65. The assessee claimed in his assessnment,
deduction in respect of paynents of interest on |oans taken
from Kalinga Foundation Trust and others and certain
di vidend transactions relating to the shares of Kalinga
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Tubes Ltd.

Wiile examining the evidence in support of these
claims, the Inconme-tax Oficer issued a detailed letter
dated 17th Cctober 1965 to the assessee inform ng hi mabout
the evidence available with the revenue against him and
requesting him inter alia, to produce evidence and prove
(i) that the cash credits appearing in his account in the
nane of Kalinga Foundation Trust were genuine and (ii) that
39, 000 shares of Kalinga Tubes Ltd. standing in the nanes of
B.K. Mall, Sm Swaran oeroi, Shri K C. Dalai, Shri GC.
Pat nai k, etc. were not really his own investrment. After
exam ning the assessee’s evidence and on the basis of
docunentary evi dence and gover nment records and on the basis
of local enquiries nade, the Income-tax O ficer had conme to
the conclusion that no trust in the nanme of Kalinga
Foundation Trust really existed and even if it existed, it
had no funds of its “own and that the name ’'Kalinga
Foundati ons Trust’ was used by the assessee as a canoufl age
to put | through hi s‘unaccounted noney. Accordingly, all cash
credits appearing in the books of accounts of the assessee
hinself or inthe books of other concerns or persons or
remttances of actual paynents in the name of trust were
treated by the Inconme-tax ~Oficer as npneys com ng out of
the undi scl osed sources of the assessee and accordingly
assessed the same/as his incone from undiscolsed sources.
Al'l interest and dividend received in the nane of the trust
were included by the Inconme-tax O ficer in the assessnent of
t he assessee as
33
his own incone. The Incone-tax Oficer was also of the
opi nion that the noneys advanced in the name of the trust to
several persons in connection with the acquisition of 39,000
shares of Kalinga Tubes Ltd. which “wereissued in 1958,
actually belonged to the assessee. ‘Accordingly, the dividend
of the said shares was treated as the income of the assessee
and the expenses incurred in that connection were all owed as
deduction. The persons in whose names the 39,000 shares of
Kal i nga Tubes Ltd. stood, were treated by the Incone-tax
Oficer as benami ndars of the assessee. Thus, in respect of
the assessnment years under consideration several itens were
included as income in the hands of the assessee on this
score. It is not necessary to set out the itemns.

Agai nst the orders of assessnent, appeals were filed by
the assessee before the Appell ate Assistant Conm ssioner. As
gri evance was nade bef ore t he Appell ate Assi'st ant
Conmi sioner that there was violation of ‘due opportunity
bei ng given to the assessee, the Appellate  Assistant
Conmi ssi oner di sposed of the appeals by setting aside the
assessnments for the years under consideration and renmanded
the matters back, to Income-tax Oficer to frame issues and
give due opportunity to the assessee to cross-exanine the
witnesses in the light of the observations nade 'in the
order. Agai nst the order of the Appellate Assistant
Conmi ssi oner, the appeals were filed. A prayer was nade that
the appeals should be remanded back to the Appellate
Assi stant Conmm ssioner. The Tribunal, however, disposed of
the appeals on the relevant nmaterials on record.

It was contended on behalf of the revenue before the
Tri bunal that the Kalinga Foundation Trust had come into
exi stence as alleged in 1947 at a public neeting held at
Killa Maidan, Cuttack and it was registered |long thereafter
on 28 Novenber 1959. It was stated that the trust was
genuine and it had sufficient funds obtained by donations
and consequently was in a position to |l end the anounts found
credited in the assessee’s books and in the books of other
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concerns. The accounting year followed by the said trust was
the cal endar year whereas the accounting vyear followed by
the assessee was the financial year ending on 31st March
1962, 31st March 1963 and 31st March 1964, respectively for
the three years in question. One of the points urged on
behal f of the assessee was that if it was intended to use
the trust as a canouflage, the accounting year of the Trust
woul d have been the sane as that of the assessee. It was
further contended that the M nute Book and books of accounts
were maintained by the Trust and that the Trust had its own
witten constitution by way of Menorandum and

34

Articles of Associationand Rules. The funds of the Trust
were lying in trust wth the Maharaja of Sonepur as he was
the honorary Treasurer of the Trust. It was further pointed
out on behalf of the assessee that the em nent persons were
menbers of the Trust.

On behalf of the revenue, it was, however, contended
before the Tribunal that on the basis of the facts energing
on an examination of assessee’s evidence and facts found on
the basis of docunentary evidence, the Appellate Assistant
Commi ssi oner should have confirmed the assessnents. It was
further stated by the revenue that local inquiries and ora
testi nmony had been used by the Income-tax Oficer to support
the conclusions already arrived at on 'an exam nation of
assessee’s own evidence and corroborated by docunentary
evi dence and therefore the Appell ate Assistant Conm ssi oner
shoul d not have set aside the assessnent on the ground that
the persons who were exam ned by the Incone-tax Oficer
should have been allowed to be cross-examned by the
assessee. It was submtted that the gist of the enquiries
had been communicated to the assessee to enable himto neet
the case against himand it was for the assessee to produce
before the Income-tax O ficer the persons who had coll ected
the funds for the Kalinga Foundation Trust as the Incone-tax
O ficer was not bound by the technical rules of evidence.

So far as the acquisition of 39,000 shares of Kalinga
Tubes Ltd. was concerned, it was subnitted by the revenue
that it had collected evidence to prove that these shares
were purchased by the assessee benani in the nanmes of Shri
B.K. Mall, Shri GC Patnaik, etc. It was pointed out by the
revenue that the assessee had created a private registered
Trust in 1949 out of his own properties having the sane nane
as Kalinga Foundation Trust and that a reference to Kalinga
Foundation Trust in sone of the docunents produced by the
assessee was to this private trust and not to any public
trust of the sane name alleged to have been created at a
public function.

After considering the materials, the Tribunal held that
the Kalinga Foundation Trust canme into existence in 1947 and
continued after its registration in 1959 under the sanme nane
and style and the fund of the Trust was built  up by
coll ection of donation fromthe public at |arge.

It may be pointed out and we are of the opinion that

this is the core of the controversy in this case, i.e.
whet her there was no evi-
35

dence substantial or reliable produced to indicate who were
the persons who had contributed to the Trust, how much they
had contributed to the Trust, the identity and the credit-
wort hi ness of the doners to the said trust.

It was contended on behalf of the assessee that the
said trust which came into existence was a separate and
distinct entity and the assessee was only holding an
executive post in that trust. It was held by the Tribuna
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that seven persons who were designed by the Incone-tax
Oficer as benamdars of the assessee for the purchase of
the shares of Ms Kalinga Tubes Ltd. were not benam dars and
the noney required for the purchase of these shares had been
rai sed by thenselves. The Tribunal held that the investnents
made by the Trust in the assessee’s group of industries or
with the assessee were fromits own resources and funds and
such investnents were guided by business expediency and
prudence. The finding of the Tribunal is that the Trust was
conpri sed of persons of public repute and the control and
management of the trust styled as ’'Kalinga Foundation Trust’
were under the effective control of the Board of Trustees
conpri sed of persons of  public reputation. The Tribuna
accordingly held that the incone frominterest, dividend, or
any other usufruct arising out of the investnents made by
the trust in the various concerns and the investnents of the
Trust which were included in the assessnments of the assessee
in the year s ~under reference should be excluded as
appertaining to a separate and distinct entity and therefore
directed the Incone-tax Oficer to exclude these anounts
fromthe assessnents of the assessee in all these three
years. The revenue did not ~accept the findings of the
Tri bunal as correct as nentioned hereinbefore and sought
reference to the H gh Court on several questions.

Before the questions involved in these appeals are
considered, it is necessary to bear in mnd the scope of the
jurisdiction of the High Court in directing reference on
guestion of law where the decision rests ‘primarily on
appreciation of facts. This question has fromtime to time
troubled the courts-both the H gh Courts and this Court and
several decisions have laid down the principles guiding such
a situation. Though not exhaustive, these may be referred to
as illustrations.

In Sree Meenakshi MIls Limted v. Comissioner of
I ncome- Tax Madras, 31 |.T.R-_28, Venkatarama Ayyar, J.
speaking for this Court said that  findings on question of
pure facts arrived at by the tribunal were not to be
di sturbed by the H gh Court on a reference unless it
36
appeared that there was no evidence before the Tribunal upon
whi ch they, as reasonable nen, could cone to the conclusion
to which they had come; and this was so, even though the
H gh Court would on the evidence have conme to a concl usion
entirely different fromthat of the Tribunal. The Court laid
down the follow ng propositions: (a) such.a finding can be
reviewed only on the ground that there was no evidence to
support it or that it was perverse. (b) Wen a concl usion
had been reached on an appreciation of a nunber of facts
establ i shed by the evidence, whether that was sound or not
nust be determined, not by considering the weight to be
attached to each single fact in isolation, but by assessing
the cumul ative effect of all the facts in their setting as a
whole. (c) Were an ultimte finding on an issue was an
inference to be drawn fromthe facts, on the application of
any principles of law, that would be a m xed question of | aw
and fact, and the inference from the facts found would in
such a case, be a question of law. But where the fina
determ nation of the issue equally wth the finding or
ascertainment of the basic facts does not involve the
application of any principle of law, an inference fromthe
facts cannot be regarded as one of |aw. The proposition that
an inference fromfacts was one of |aw was therefore correct
inits application to mxed questions of |aw and fact, but
no to pure question of fact. In the case of pure questions
of fact an inference fromthe facts is as nmuch a question of
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fact as the appreciation of the facts. Ayyar, J. noted that
the observations contained in sone judgnents of the English
Courts that what inference was to be drawn fromthe proved
facts was question of lawreferred to this distinction. The
position that energes fromthe deci ded cases was that:

(i) Wen the point for determnation was a pure
guestion of law, such as <construction of a statute or
docunent of title, the decision of the Tribunal was open to
reference to the Court.

(ii) Wien the point for determnation was a mxed
guestion of law and fact, while the finding of the Tribuna
on the facts found was final, its decision as to the |ega
effect of those findings was a question of |aw which could
be revi ewed by the Court.

(iii) A finding on a question of fact was open to
attack under reference under  the relevant Act as erroneous
in | aw when there was no evidence to support it or if it was
perver se.

(iv) ‘When the finding was one of fact, the fact that it
is itself an
37
inference from other “basic facts wll not alter its
character as one of fect.

In Gouri Prasad Bagaria and Others v. Conm ssioner of
| ncome- Tax, West Bengal, 42 |.T.R 112, this Court held that
when the assessee’s statenent was believed in a particular
case and the finding of the Tribunal was based on that, then
there was obviously material on which the finding of the
Tri bunal could be based; and to seek for other material was
tantambunt to saying that a statement nmade by an assessee
was not material on which a finding could be given. The
Tri bunal having believed the assessee’s statenent, that was
an end of the matter in so far as that fact was concerned,
and if the finding was based upon a statenent which was good
material on which it could be “based, no question of [|aw
really arose

Inl.C1l. (lndia) Private (Ltd. v. Conm ssioner of
I ncome-tax, West Bengal 111, 83 I.T.R 710, this / Court
observed that the jurisdiction in the natter of reference
could be exercised: (i) when the point for determ nation was
a pure question of |aw such as construction of a-statute of
docunent of title; (ii) when the point for determ nation was
a mxed question of law and fact. Wile, however, the
finding on facts was final, its decision as to the | ega
effect of those findings was a question of law. A finding on
a question of fact was open to attack as erroneous in |aw
when there was no evidence to support it or Jif it was
perverse. \Wen, however, the finding was one of fact, the
fact that it was an inference fromother basic facts would
not alter its character as one of fact.

In Comni ssioner of Incone-tax (Central), Calcutta V.
Daul at Ram Rawatmull, 87 |.T.R 349, this Court held that
the onus of proving that the apparent was not the real was
on the party who claimed it to be so. It is not necessary to
di scuss other details of the facts involved in that case. It
is sufficient to note, however, as was observed by this
Court that there should be sone direct nexus between the
conclusion of facts arrived at by the authority concerned
and the primary facts upon which that concl usion was based.
The use of extraneous and irelevant material in arriving at
that conclusion would vitiate the conclusion of fact because
it is difficult to predicate as to what extent the
extraneous and irrelevant nmaterial had influenced the
authority in arriving at the conclusion of fact. Findings on
guestions of pure fact arrived at by the Tribunal were not
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to be disturbed by the H gh Court on a reference unless it
appears that there was no evidence before the

38

Tri bunal upon which they, as reasonable nen, could cone to
the conclusion to which they have come; and this was so even
though the Hi gh Court would on the evidence have come to a
conclusion entirely different fromthat of the Tribunal. In
ot her words, such a finding could be reviewed only on the
ground that there was no evidence to support it or that it
was perverse. Further, when a concl usion had been reached on
an appreciation of a nunber of facts, whether that was sound
or not rmust be determ ned, not by considering the weight to
be attached to each single fact in isolation, but by
assessing the cunulative effect of all the facts in their
setting as a whole. Wen a court of fact acted on a materia
partly relevant and partly irrelevant, it was inpossible,
this Court observed, to say to what extent the mnd of the
court was affected by the irrelevant material used by it in
arriving at its finding. Such a finding is vitiated because
of the use of inadm ssible naterial and thereby an issue of
| aw arose. Likew se, if the court of fact based its decision
partly on conjecture, surnises and suspicions and partly on
evi dence, in such a situation an issue of |aw arose.

I n Commi ssioner of Income-tax, Bihar and Orissa v. S.P.
Jain, 87 |.T.R 370, this Court noted that the questions
referred to the H gh Court did not chal l'enge the validity of
the findings in that case given by the Tribunal, as the
Tribunal had failed to take into ~account the relevant
material on recordin arriving at its finding and had
further acted on inadmssible evidence and msread the
evi dence and based its conclusion on conjectures and
surmses, the court could ignore the findings of the
Tri bunal and re-exam ne the issues arising for decision on
the basis of the material on record. This Court | further
reiterated that the Hi gh Court and this Court had al ways the
jurisdiction to interfere with the findings of the Appellate
Tribunal if it appeared that either the Tribunal 'had m s-
under stood the statutory |anguage, because the proper
construction of the statutory | anguage was a natter of |aw,
or it had arrived at a finding based on no evidence, or
where the finding was inconsistent with the evidence  or
contradictory of it, or it had acted on material partly
rel evant and partly irrelevant or where the Tribunal drew
upon its own i magi nati on and i mported facts and
ci rcunst ances not apparent from the record or  based its
concl usions on mere conjectures or surmises or where no
person judicially acting and properly instructed as to the
rel evant law could have cone to the determ nation reached.
In all such cases the findings arrived at were vitiated.
This Court further observed that "Any crystallization of the
view of this Court and its reluctance to interferewith the
findings of the fact should not nake the Tribunals or the
I ncome-tax authorities snug in the
39
belief that as the courts do not interfere with the findings
which form the bed-rock upon which the law will be based
they can act on that assunption in findings facts or by
their nere ipse dixit that they are findings of fact wish it
to be so assumed i rrespective of whet her they are
sustainable in law or on the materials on record”

Now in the instant case, as nentioned hereinbefore, the
first three questions challenge the genuineness of the
donations alleged to have been contributed by the Kalinga
Foundation Trust alleged to have come into existence as
separate organisation at a public nmeeting in 1947 and the
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donations collected therefromand the next question, i.e.
guestion No. 4 challenges the finding that the dividend
shown in the name of Kalinga Foundation Trust and the
interest and loans in the name of Kalinga Foundation Trust
did not belong to the assessee. The basic question is a next
guesti on-whet her the assessee had collected donations from
the public. If the answer to that question is that it was
fromthe public, the second aspect is whether the revenue is
bound to accept the decision of this Court in S.P. Jain as
to ownership of 39,000 shares, in viewof the materials
collected by the Income-tax Oficer subsequent to the
delivery of the judgnent in this case.

Apparently the identity of the doners to the Trust has
not been established and a |arge amount of materials have
been collected subsequent to the decisions of this case in
S.P. Jain’s case which had been adverted to be the |ncomne-
Tax Oficer and to which our attention was drawn. These did
not appear to have recei ved consideration by the Tribunal

W were taken through the evidence on record
exhaustively about the foundation of the Trust. W were
taken through the evidence as to who were present at the
time of the inauguration of the Trust and whose evidence
were there, there was a public neeting and whether this
Trust was separate from the other Trust or not, whether
particul ar persons /were present or not; they are all set out
in the orders of the Tribunal as well” as the |ncone-tax
Oficer. It is not necessary at this stage for the purpose
of disposing of these appeals to exhaustively discuss this.

The revenue has pointed out to the Tribunal as appears
in para 22 at page 159 of the Tribunal’s order that there
was om ssion of adjustment of entries. The Tribunal has held
that the Income-tax O ficer and conpletely ignored the fact
that the assessee has not
40
made this contribution plus Rs.1, 29,331 which was one poi nt
at issue, out of his owm funds but had deposited only the
amount which he had collected fromvarious persons and hence
the question of showing this anount in the books of the
assessee did not arise.

This is however begging the question; was there any
material that the collectors had collected these anmounts
fromvarious persons, if so, who were those persons and if
so, whether they were capabl e of making these contributions?
This, in our opinion, is the core question. The significant
fact has to be borne in mnd that the Trust kept the npney
with the WMharaja of Sonepur without earning any interest.
Apart from any question whether there was any scope of any
application of section 20 of the Trust Act or not, such a
conduct was highly inprobable according to the revenue. The
expl anati on of the assessee about the nature and source of
various cash credits was that these were | oans from Kal i nga
Foundation Trust. It was clainmed that there was a society of
the nane of Kalinga Foundation Trust. This society, it was
mai nt ai ned, had received |arge anpbunts as donations but for
over a decade, these donations were lying in cash and were
not invested anywhere. These were not even deposited in any
bank. It was explained that it was only from 1958 that the
society had started investing its funds wth Shri Patnaik
and the concerns with which he was associated. This, it was
urged by the revenue, was prima facie unacceptable for inter
alia, the foll ow ng reasons:

(1) Funds exceeding a crore of rupees were clai ned
invari ably to have been received in cash.

(2) These were also clained to have remined
uni nvested and the cash was said to have been
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lying idle all these years.
(3) There was nho tangi ble evidence of the
exi stence of any part of these funds prior to
1958.
(4) Although the Society is claimed to have been
in existence from 1947, it did not apply for
exenption under the Income-tax Act.
(5) Although the funds were said to have been
collected all over Orissa yet there was no
evi dence of the noney being brought fromdifferent
pl aces from Orissa to Cuttack
(6) There was no evidence of any receipt issued to
the alleged donors. No lists of donors were
mai nt ai ned or suppli ed.
41
These inmportant factors were pointed out to the assessee and
no expl anati on was of fered by the assessee. The assessee had
sought to give an appearance of truth to the explanation
offered and relied on certain letters. But there appears to
be no evidence as to who were the persons from whomthe
noney was - collected, how was the noney received and how was
the nmoney invested? This is conjunction with other factors,
in our opinion, raises a question whether the Tribunal had
acted without material evidence.

It is not necessary nor it is proper at this stage for
this Court to express any opinion whether on these facts
what conclusion should properly be ~drawn -but the basic
guestion, in our opinion, on the first aspect of the natter
as to whether the ‘donations alleged were given by the
assessee were the noneys raised by the Trust as donations
fromvarious people or —not remains. That question, in our
opi nion, should be considered in its proper perspective but
does not seemto have been done. This is the nost materia
portion and in not appreciating the naterial portion and
di scussing the evidence in respect of the same, in our
opi nion, there was non-consideration of a rel evant factor on
a factual aspect and on this ‘the question is whether the
Tribunal’s decision was perverse in the sense that no man
instructed properly at |aw could have acted as the Tribuna
did, and secondly whether there was -ignoring of all the
materials and relevant facts in considering this aspect, do
ari se.

So far as the first aspect of the question is
concerned, it is true that nanmes of sone collectors of noney
were given and sonme particulars were given but the persons
fromwhom donations were collected, their particulars were
not supplied nor exam ned nor were they produced to prove
the genuineness of their donations, their capacity to make
the donations. So the question remains whose  nobney was
donated by whon®? There was evidence on record as to who has
collected it to a certain extent, but no evidence on the
ot her aspect. In our opinion, ignoring of that fact is a
vital fact which influences the decision and a conclusion
and nust be judged in its proper perspective. Therefore, the
guestions which arise on this aspect are questions of law,
on the principles enunciated by this Court in the decisions
not ed herei nbef ore.

The second aspect is about 39,000 shares of Kalinga
Tubes Ltd. -whet her these belong to the assessee. The
Revenue’s contention was that Kalinga Tubes Ltd. was
controlled by Shri B. Patnai k and
42
Shri Loganathan and in 1954, the conpany was in need of
capital and those two persons cane to be introduced to Shr
S.P. Jain.
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Early in 1956, the three groups considered the
desirability of extending the business. This was converted
into a public limted company. In 1956 when the conmpany was
still a private [imted conpany, a request was nmade to the
Controller of Capital Issues for raising the capital of the
conpany and at a neeting held on 29th March 1958, resolution
was noved and the nove of Jain group was defeated. To
appreciate this contention, the assessee asserted that
Messrs. Kalinga  Tubes Ltd. needed funds for capita
expansi on. The conpany was converted into a public linmted
conpany and Articles of Association were suitably anended.
The conpany also nmade an application to the Controller of
Capital Issues for the 'sanction of issue of further shares
to the extent of Rs.39,00,000 at the General Meeting of the
shar ehol ders. The conpany decided to i ssue the new shares to
the nmenbers of the public.

Regardi ng the ownership of 39,000 shares in Kalinga
Tubes Ltd.issued in 1958, this involved determnation of two
i ssues: (a) whether the ostensible holders of these 39, 000
shares were real owners or benamdars and iif they were
benam dars, who were the “real ~holders? The conpany was
i ncorporated as a private limted conpany in 1950. From 1950
to 1954, it was controlled by Shri Biju Patnaik and Shri
Loganathan. In 1954, the conpany was in need of capital and
these two persons/cane to be introduced to Shri S.P. Jain
There was sone agreenent between Shri Jain and the existing
shar ehol ders. The | Menorandum of Agreement was drawn up in
July, 1954. Accordiing to this agreenent, Patnaik, Loganathan
and Jain group were to be equal sharehol ders of the conpany.
Early in 1956, the three groups considered the desirability
of extending the business and obtaining | oan fromlndustria
Fi nance Corporation. The Industrial Finance Corporation did
not give loan to private limted conpani es and, therefore,
the conpany was converted into a public limted conpany in
January 1957. In Septenber 1956, when the conpany was stil
a private company, a request was made to the Controller of
Capital Issues for raising the capital of the conpany. It is
further stated that at a neeting held on 29th March 1958,
Shrimati Gyan Patnaik, wife of Shri B. Patnaik moved a
resolution providing that 39,000 shares should not be
offered or allotted to the existing shareholders or to the
public. Shri S.L. Aggarwal of the Jain group, however, noved
a resolution which provided that the 39,000 shares be
of fered to the existing sharehol ders of
43
the conmpany in proportion to their shareholdings. The
resolution further provided that if the offer was not
accepted by the existing shareholders within 15 days, the
of fer woul d be deened to have been decli ned.

It appears that on 18th April 1958, Shri S.P./ Jain
filed a suit. The suit was decided agai nst the Jain group
But Shri S.P. Jain filed a conplaint under sections 397,
398, 402 and 403 of the Indian Companies Act. An appeal was
preferred from single judge’'s judgment to the division
bench. There was appeal to this Court. There is  an
observation in the judgnment of Burman, J. of the Oissa High
Court to the followi ng effect:

"In the present <case, it is clear that the
allotments, of the said 39,000 shares to the seven
persons were not in interest of the Conpany,
because records, including the balance sheets,
show that even by 1960 share noneys Rs.39 | akhs
were not realised from the said allottees.
Al though, it was given out, by those in the
managenment of the Conpany, that the Conpany was in
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urgent need of funds, the said allotnments of
39,000 new shares did not however bring i mediate
funds to the conpany."

The Inconme-tax O ficer was of the view that the facts
suggested that the seven persons were benam dars of Shri
Pat nai k, whether they are so or not and what is the effect
of the decision of this Court on this point 1is another
guestion. But these facts were not properly considered by
the Tribunal to conme to the conclusion as to whether 39,000
shares of Kalinga Tubes Ltd. belong to the assessee and not
to the shareholders named. The details of this are in
Annexure 'B" to the Incone - tax O ficer’s order

The Income-tax officer has categorically found that
Shri Mall was not assessed to |Income-tax as an individual
He was assessed as a nenber of the joint famly on an incone
of Rs.15,000 to Rs.17,000. The total wealth of the famly
was about half a lTakh. 1t was not possible to purchase
shares of  the face value of Rs.9 lakhs on his own. The
shares from 1959 to 1964 had gradual |y appreciated in val ue.
In other "~ words even after deducting the loan incurred by
acquiring these shares, the net worth of these shares during
1959 to 1967 was Rs.21/2 lakhs to Rs.71/2 |akhs. Shri Mal
never filed his wealth-tax return which clearly showed that
nowhere shares were treated as his own. These and
44
other factors taken in conjunction led the I|ncone-tax
Oficer to the conclusion that 39,000  shares belonged to
Shri B. Patnaik. In' that view of the matter the nmaterials
gat hered by revenue subsequent to the decision in S P
Jain’s case on the aforesaid |ines should have been
appreci ated and consi dered by the Tri bunal

In our opinion therefore on the principles enunciated
by this Court in several decisions nmentioned hereinbefore,
these questions as questions of law mentioned above do
ari se.

In our opinion the Hgh Court, in the facts and
circunstances of the case, was in error in not directing a
reference on the abovenaned questions to the High  Court
under section 256(2) of the Act.

The judgnent and order of- the Hgh Court are,
therefore, set aside. W direct the Tribunal to send a
statenment of case for the three years involved wthin six
nonths of the date of receipt of this order on the questions
nentioned herei nbefore to the High Court at Cuttack. Let the
records be sent to the Tribunal inmmediately- through the H gh
Court. As the matter is very old, the reference when made
shoul d be di sposed of as quickly as possible.

The costs of these appeals will abide by the ultimte
order made in the reference.

M L. A Appeal s al | oned.
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