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ACT:
Constitution of India, Art. 226,-Habeas Corpus proceedi ngs-
whet her Hi gh Court has jurisdiction to grant interim bail
where detention is under R 30, Defence of India Rules,
1962.

HEADNOTE:

The respondent, who was ordered to be detained under Rule 30
of the Defence of India Rules, 1962, filed a petition in the
H gh Court for a wit of habeas corpus. The Hi gh 'Court-
passed an order releasing the respondent on interimbail

In the appeal to this Court against the said order, it was
contended, inter alia, on behalf of the appellant state that
al t hough ordinarily the Hi gh Court may have jurisdiction to
grant interimbail in habeas corpus proceedings, this was
not so in cases where a detenu is detained under R. 30;

the policy underlying the enactnent of the Defence of India
Act and the Rules and the object intended to be achi eved by
the detention which is authorised under R 30, clearly
indicated that there were other valid considerations of
par amount i nmportance which distinguished the detention' nmade
under R 30 and that altered the character of “the pro-
ceedings initiated by or on behalf of the detenu under Art.
226; that in such proceedings the Court could not ignore the
fact that the detention is purported to have been made in
order to safeguard the Defence of India and Civil Defence,
Public Safety, etc.; that the very object of nmaking an order
of detention against a citizenis to put an end to his
prejudicial activities which are likely to affect one or the
other of the matters of grave public inportance specified by
R 30 and it would therefore be illogical to hold that even
before the Court cones to any decision as to the nmerits of
the grounds on which the order of detention is chall enged,
it would be open to the Court to pass an interim order of
bail; that furthernore any order of bail passed in such
proceedi ngs would not be interimbut would be final and this
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al so di stingui shed cases of this character from ot her habeas
cor pus proceedi ngs.
HELD : In dealing with habeas corpus petitions under Art.
226 where orders of detention passed under R 30 are
chal l enged the Hi gh Court has jurisdiction to grant bail
but the exercise of the said jurisdiction is inevitably
circunscribed by the considerations which -are special to
such proceedings and which have relevance to the object
which is intended to be served by orders of detention
properly and validly passed under the
Special Reference No. 1 of 1964 [1965] 1 S.C R 413; State
of Orissa V. Madan CGopal Rungta and others, [1952] S.C R
28; referred to.
If on proof of certain conditions or grounds it is open to
the High Court to set aside the order of detention nade
under R 30 and direct the rel ease of the detenu, then it
cannot be held that in a proper case the H gh Court has no
jurisdiction to make an interimorder giving the detenu the
relief which the High Court would be entitled to give him at
the end of the proceedi ngs. [348 (]

345
It cannot also be said that the jurisdiction of the High
Court to pass interimauxiliary orders under Art. 226 is
taken away by necessary-inplication when the Hi gh Court is
dealing wth habeas corpus petitions in relation to orders
of detention passed under R 30. [348 G
It is only when the High Court is satisfied that prim facie
there is sonething patently illegal in the order of
detention that an order for bail would be passed. The
jurisdiction of the High Court-to pass an interimorder does
not depend upon the nature of the order but its authority to
give interim relief to a party which is auxiliary ~to the
min relief to which the party would be entitled if he
succeeds in- his petition. [349 F
The jurisdiction of the High Court to grant relief to the
detenu in such proceedings is very narrow and very limted
and that being so, if the Court takes the view that prim
facie the allegations in a petition disclose a serious
defect in the order of detention which would justify the
rel ease of the detenu, the wi ser and the nore sensible and
reasonable course to adopt would invariably be to expedite
the hearing of the wit petition and deal with the nerits
wi t hout any del ay. [350 A-B]
If an order of bail is made by the High Court wthout a ful
trial of the issues involved nmerely on prina facie opinion
fornmed by it, the said order would be open to the challenge

that is the result of inproper exercise of jurisdiction. It
is essential to bear in mnd the distinction  between the
exi stence of jurisdiction and its proper exercise. |nproper

exercise of jurisdiction in such matters nust necessarily be
avoided by the courts in dealing with applications-of this
character. [351 (]

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 200 of
1965.

Appeal by special |eave fromthe judgment and order dated
Novenber 24, 1965 of the Patna H gh Court in Crimnal WJ.C.
No. 126  of 1965.

Lal Narain Sinha, Advocate-Ceneral, Bihar, Bajarang Sahai
and S. P. Varmm, for the appellant.

D. Goburdhan and G N. Sinha, for respondent No. 1.

C. K. Daphtary, Attorney-Ceneral, and B. R G K. Achar
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for intervener.

The Judgrment of the Court was delivered by

Gaj endragadkar, C. J. This appeal by special l|eave is
directed against the order passed by the Patna High Court
ordering that the detenu Ranbal ak Si ngh be rel eased on bai
of Rs. 500 with two sureties of Rs. 250 each to the
satisfaction of the Registrar of the High Court. The order
further nentions that M. Grish Nandan Sinha who appeared
for the detenu had given an undertaking to the Court that
during the pendency of the proceedi ngs when the petitioner
is on bail, the petitioner wll not indulge in any
prejudicial activity or conmt any prejudicial act. M. Lal
Narain Sinha, the Advocate-CGeneral of Bihar, has urged on
behal f of the appellant, the State of Bihar, that the order
under appeal is w thout

346

jurisdiction, and-that raises an inmportant question of |aw
as to whether while entertaining a habeas corpus petition
under Art. 226 of the Constitution filed on behalf of a
det enu who has been detai ned under Rule 30 of the Defence of
India Rules (hereinafter called the “"Rules"), the H gh Court
has jurisdiction to release the detenu on bail pending the
final disposal of the-said habeas corpus petition.

The |earned Advocate-CGeneral stated at the outset that the
appel l ant was not keen on obtaining the reversal of the
order of bail which is under appeal; he ‘urged that the
appel | ant wanted the point of |aw to be decided, because it
is necessary that the true rue legal positionin this natter
should not be in doubt. That is why we do not " propose to
deal with the facts leading to the habeas corpus petition on
behal f of Ranmbalak Singh and wll not consider the
propriety, or the reasonabl eness of the order under ' appeal
It is true, as the | earned Advocate-General contends; that
one rarely cones across a case where the H gh Court has
purported to exercise its jurisdiction under Art. 226 and
rel eased a detenu on bail where the order of detention has
been passed under R 30 of the Rules; but that by itself,
can afford no assistance in dealing] with the question of
jurisdiction raised by the present appeal

The | earned Advoate-General has fairly invited our attention
to the observations recently made by this Court in Special
Reference No. 1 of 1964 (1), which are relevant for the
purpose of dealing with the present appeal. |In that  case,
the Legislative Assenbly of the State of Uttar Pradesh had
conmitted Keshav Singh, who was not one of-its nmenbers, to
prison for its contempt. Keshav Singh had then noved the
Al | ahabad High Court, Lucknow Bench, under Art. 226 of the
Constitution and s. 491 of the Code of Crimnal| Procedure,
challenging his conmttal as being in breach of his
fundanental rights. He had also prayed for interim  bail
The | earned Judges who entertained his petition admitted him
to bail and one of the points which arose for decision
before this Court in the Special Reference was whether the
order passed by the High Court admitting Keshav Singh to
bail was w thout jurisdiction

M. Seervai, who had appeared for the U P. Assenbly, had
strenuously contended that the order passed by the High
Court adnmitting Keshav Singh to bai | was wi t hout
jurisdiction, and in support of his contention, he had
relied wupon the English practice which seems to recognise
that in regard to habeas corpus proceedings conmenced
agai nst orders of conmitnment passed by the House of Commobns
on the ground of its contenpt, bail is not granted by
courts. This argument, however, was rejected by this Court,
because this Court took the viewthat "if Art. 226 confers
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jurisdiction on the Court to deal with the validity of the
order of conmt-
(1) [1965] 1 S.C R 413.

347
ment even though the comitment has been ordered by the
House, how can it be said that the Court has no jurisdiction
to meke an interimorder in such proceedings?" (p. 498).
Ref erence was al so made to an earlier decision of this Court
inthe State of Orissa v. Madan CGopal Rungta and Qhers(1),
where it was ruled that an interimrelief can be granted
only in aid of, and as auxiliary to, the main relief which
may be available to the party on final determ nation of his
rights in a suit or proceeding. It is clear that this view
pr oceeded on the well recognised principle t hat i f
jurisdiction is conferred by a statute upon a Court, the
conferment of jurisdiction inplies the conferment of the
power of doing all such acts, ;or enploying such neans, as
are essentially necessary to its execution(2). Having thus
rejected 'the contention raised by M. Seervai, this Court
took the precaution of adding that it was not concerned to
enqui re whether the order adnitting Keshav Singh to bail was
proper and reasonable or not; all that this court was then
concerned to consi der was whether the said order was without
jurisdiction, and ~on this point the opinion expressed by
this Court was that in passing the order of interim bail
the High Court cannot be said to -have exceeded its
jurisdiction.
The |earned Advocate- General does not dispute the correct-
ness of these observations. He, however, argues that this
principle cannot be invoked in cases where a detenu is
detained wunder R 30 of the Rules. The policy underlying
the enactment of the Defence ,of IndiaAct and the Rules,
and the object intended to be achieved by the detention
which is authorised under R 30, clearly indicate, that
there are other valid considerations of paramount imnportance
whi ch distinguish the detention made under R 30 and that
alters the character of the proceedings initiated by or on
behal f of the detenu under Art. 226. It is conceded that
even in regard to orders of detention passed under R /30, it
woul d be conpetent to the Hi gh Court to order rel ease of the
detenu if the High Court is satisfied that the inpugned
order has been passed mala fide. There is also -no doubt
that the order of detention can be set aside if it _appears
to the High Court that on the face of it, it is Invalid, as
for instance, when it appears to the Hi gh Court that the
face of the order shows that it has been passed by an
authority not enpowered to pass it. But the argument is
that in dealing with the question as to whether the  High
Court can grant interimbail to a detenu in habeas corpus
proceedi ngs comrenced on his behalf under Art. 226, the
Court cannot ignore the fact that the detention purports to
have been made in order to safeguard the defence of ' India
and civil defence, public safety, rmaintenance of public
order, India s relations with foreign powers, naintenance of
peaceful conditions in any part of India, efficient conduct
of mlitary operations or the maintenance of
(1) [1952] S.C. R 28.
(2) Maxwell on Interpretation of Statutes 11th ed., p. 350
348
supplies and services essential to the life of the
conmunity. The very object of mmking an order of detention
against a citizen is to put an end to his prejudicia
activities which are likely to affect one or the other of
the matters of grave public inportance specified by R 30,
and so, it would be illogical to hold that even before the
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Court cones to any decision as to the nerits of the grounds
on which the order of detention is challenged, it would be
open to the Court to pass an interimorder of bail; and
that, it is urged, distinguishes habeas corpus proceedings
inrelation to orders of detention passed under R 30 of the
Rul es.

W are not inpressed by this argument. |If on proof of
certain conditions or grounds it is open to the Hi gh Court
to set aside the order of detention made under R 30 of the
Rules, and direct the rel ease of the detenu, we do not see
how it would be possible to hold that in a proper case, the
Hi gh Court has no jurisdiction to nake an interim order
giving the detenu the relief which the Hi gh Court would be
entitled to give himat the end of the proceedings. The
general principle on which the observations of this Court
were based in the Special Reference would apply as nmuch to
the habeas corpus proceedings commenced on behalf of a
det enu - detai ned” under R 30 of the Rules as to any other
habeas corpus proceedings. |If the Court has jurisdiction to
give the main relief to the detenu at the end of the
proceedi ngs, —on principleand in theory, it is not easy to
understand why the Court cannot give interimrelief to the
det enu pending the final disposal of his wit petition. The
interim relief which can be granted in habeas corpus
proceedi ngs nust no doubt be in aid of, and auxiliary to,

the main relief. It cannot be urged that rel easing a detenu
on bail is not in aid of, or auxiliary to the main relief
For which a claim is made on his behalf in the wit
petition. It is true that in dealing with the question as
to whether interimbail should, be granted to the detenu
t he. Court would naturally take into account -the specia

objects which are intended to be achieved by orders of
detention passed under R 30. But we are dealing with the
bare question of jurisdiction and are not concerned with the
propriety or the reasonableness of any given or der
Consi dering the question as a bare question of jurisdiction
we are reluctant to hold that the jurisdiction of the Hgh
Court to pass interimauxiliary orders under Art. 226 of the
Constitution can be said to have been taken away by
necessary inplication when the H gh Court is dealing wth
habeas corpus petitions in relation to orders of ~ detention
passed under R 30 of the Rules.
It is, however, urged by the | earned Advocate-CGeneral that
the order of bail in the present proceedi ngs and i ndeed -any
order of bail passed in such proceedings would not be
interim but would be final; and that, it is pointed out,
di stingui shes cases of this character fromother ~ cases of
habeas corpus petitions. The argunment is that if a person
is convicted and he seeks to challenge the legality

349
of the conviction by habeas corpus proceedi ngs under Art.
226, the interimbail would be interimin the sense that if
the proceedings fail, the person concerned wll have to
return to jail and run out the sentence inposed on  him
Reverting to the case of Keshav Singh, it was urged that if
the wit petition filed by Keshav Singh had failed, he would
have been conpelled to returnto jail and run out the
sentence pronounced on himby the U P. Legislative Assenbly.
The cases in regard to detention effected by R 30, however,
stand on a different footing. There is no period inposed by
the orders of detention; they can be renewed from tine to
time as authorised by the respective relevant Rules, and the
object of making the order is to prevent the comm ssion of
prejudicial acts of the detenu. |In such a case, if the wit
petition ultimately fails, it may be that the detenu returns
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to jails; but his return to jail under such circunstances is
not conparable to the return to jail of the detenu who was

convi cted and who was allowed interimbail in proceedi ngs by
whi ch he chall enged the legality of his conviction.

This argunent also is not well-founded. It is obvious that
when the High Court releases a detenu on bail pending the
final disposal of his habeas corpus petition, the H gh Court
will no doubt take all the relevant facts into account and
it is only if and when the High Court is satisfied that
prima facie, there is sonething patently illegal in the

order of detention that an order for bail would be passed.
The jurisdiction of the High Court to pass an interim order
does not depend upon the nature of the order, but upon its
authority to give interim relief to a party which is
auxiliary to the mainrelief to which the party would be
entitled if it succeeds in its petition. Ther ef or e,
consi dered as a nmere proposition of |aw, we see no reason to
accept the argunent of the | earned Advocate-General that the
principle enunciated by this Court in the Special Reference
has no application to habeas corpus petitions filed under
Art. 226 in relation to orders of detention passed under

R. 30 of the Rules.

Havi ng thus rejected the main argunment urged by the |earned
Advocat e- General , we nust hasten to enphasi se the fact that
though we have no hesitation in affirmng the jurisdiction
of the Hi gh Court in granting interimrelief by way of bai
to a detenu who has been detained under R 30 of the Rules,
there are certain 'inexorable considerations which are
rel evant to proceedings of this character  and whi ch
inevitably circunscribe the exercise of the jurisdiction of
the Hi gh Court to pass-interimorders granting bail to the
detenu. There is not doubt that the facts on which the sub-
jective satisfaction of the detaining authority is ' based,
are not justiciable, and so, it is not-open to the High
Court to enquire whether the inpugned order of detention is
justified on facts or

350

not. The jurisdiction of the High Court to grant relief to
the detenu in such proceedings is very narrow and very
[imted. That being so, if the H gh Court takes the view
that Prinma facie, the allegations nmade in the wit petition
di scl ose a serious defect in the order of —detention which
would justify the release of the detenu, the wiser and the
nore sensible and reasonable course to adopt would in-
variably be to expedite the hearing of the wit petition and
deal with the merits wthout any delay. Take the case where
mal a fides are alleged in respect of an order of ~detention
It is difficult, if not inmpossible, for the Court to cone to
any conclusion, even prima facie, about the mala  fides
all eged, unless a returnis filed by the State. Just as it
is not unlikely that the H gh Courts may cone across cases
where orders of detention are passed mala fide, it i's also
not wunlikely that allegations of mala fides are nmade '|ight
heartedl y or wthout justification; and so, j udici al
approach necessarily postulates that no conclusion can  be
reached, even prima facie, as to nala fides unless the State
is given a chance to file its return and state its case in
respect of the said allegations; and this enphasises the
fact that even in regard to a challenge to the validity of
an order of detention on the ground that it is passed nmala
fide, it would not be safe, sound or reasonable to make an
interimorder on the prima facie provisional conclusion that
there may be sone substance in the allegations of nala
fides. What is true about nala fides is equally true about
other infirmties on which an order of detentionmay be
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chall enged by the detenu. That is why the limtations the
jurisdiction of the Court to grant relief to the detenus who
have been detained under R 30 of the Rules, inevitably
introduce a corresponding limtation on the power of the
Court to grant interim bail

In dealing with wit petitions of this character, the Court
has naturally to bear in nmnd the object which is intended
to be served by the orders of detention. It is no doubt
true that a detenu is detained without a trial; and so, the
courts would inevitably be anxious to protect the individua
liberty of the citizen on grounds which are justiciable and
within the limts of their jurisdition. But in wupholding

the claimfor individual |iberty withinthe limts permtted
by law, it would be unwi se to ignore the object which the
orders of detention are intended to serve. An  unwi se

decision granting bail toa party may |lead to consequences
which are prejudicial to the interests of the comunity at
large; ~and that is a factor which nust be duly weighed by
the High Court before it decides to grant bail to a detenu
in such proceedings. W are free to confess that we have
not come across cases where bail has been granted in habeas
corpus proceedings directed against orders of detention
under R 30 of the Rules, and we apprehend that the
reluctance of the courts to pass orders of bail in such
proceedings is obviously based on the fact that they are
fully conscious of the

351

difficulties-legal = and constitutional, and of the other
risks involved in making such orders. Attenpts are always
made by the courts to deal wth such applications
expeditiously; and in-actual practice, it would be very
difficult to cone across a case where wi'thout-a full enquiry
and trial of the ground on which the order of detention is
chal | enged by the detenu, it woul d be reasonably possible or
permi ssible to the Court to grant bail on prim facie
conclusion reached by it at an earlier stage of the
pr oceedi ngs.

If an order of bail is nade by the Court wthout a ful
trial of the issues involved nmerely on prima facie opinion
formed by the High Court, the said order would be open to
the challenge that it is the result of inproper exercise of

jurisdiction. It is essential to bear in mnd the
di stinction between the existence of jurisdiction and its
proper exercise. |Inproper exercise of jurisdictionin such
matters nmust necessarily be avoided by the courts in dealing
with applications of this character. Therefore, ~on the

poi nt raised by the | earned Advocate-General in the present
appeal , our conclusion is that in dealing wth habeas corpus
petitions under Art. 226 of the Constitution where orders of
detention passed under R 30 of the Rules are challenged,
the High Court has jurisdiction to grant bail, but the
exerci se of the said jurisdiction is i nevitably
circunmscribed by the considerations which are special to
such proceedings and which have relevance to the object
which is intended to be served by orders of detention
properly and validly passed under the said Rul es.

We have already indicated that the | earned Advocate-CGenera

has fairly stated that the appellant has brought the present
appeal to this Court not for the purpose of challenging the
correctness, propriety or reasonabl eness of the order wunder
appeal but for the purpose of getting a decision from this
Court on the inportant question of jurisdiction raised by
the said order. W do not, therefore propose to consider
the question as to whether the order under appeal is proper

reasonabl e or valid.
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The result is, the appeal fails and is dism ssed.
Appeal dism ssed.
352




