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VENKATARAM AH, E. S. (J)
BHAGWATI, P.N.

Cl TATI ON
1981 AIR 148 1981 SCR (1) 587

ACT:

Conmi ssi on payabl e to non-resident foreign agent by the
statutory agent-Statutory ~agent making credit and debit
entries in his books of account under the head "comm ssion
account" on receipt of the sale price fromthe foreign agent
and thereafter on remtting the conmi ssion amount to the
foreign agent-Wether the conmission amunts sent were
assessable to incone tax-Sections 5(2), 9(1)(i), 160, 161
and 163 of the Incone Tax Act, 1961 read wth Board s
Crcular (XXVII1-1) of 1953 No. 26 (I11/53) dated July 17,
1953-Whet her the anmpunts should be treated as incone deemed
to have accrued or arisen in India.

HEADNOTE:

Di sm ssing the Revenue appeal by special |eave, the
Court
N

HELD: (1) The credit entries nade in the books of a
statutory agent do not by thenmselves ampunt to receipt by
assessees who are non-residents as long as the ambunts so
credited in their favour are not at their disposal or
control. [592 F]

The non-resident assessees in this case neither
received nor could be deened to have received the suns in
guestion when their accounts wth the statutory agent were
credited, since a credit bal ance wi t hout nore _only
represents a debt and a nmere book entry in the debtor’s own
books does not constitute payment which wll~ secure
di scharge from the debt. They cannot, therefore, be charged
to tax on the basis of receipt of income actual or
constructive in the taxable territories during the relevant
accounting period. [592 F-(

P. V. Raghava Reddi & Anr. v. Conmi ssioner of |ncone-
tax [1962] Supp. 2 S.C.R 596, distinguished.

(2) Under clause (a) of the Explanation to clause (i)
of sub-section (1) of section 9 of the Incone Tax Act. in
the case of the business of which all the operations are not
carried out in India, the income of the business deened
under that clause to accrue or arise in India shall be only
such part of the income as is reasonably attributable to the
operations carried out in India. If all such operations are
carried out in India, the entire inconme accruing therefrom
shall be deemed to have accrued in India. If, however, al
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the operations are not carried out in the taxable
territories, the profits and gains of business deened to
accrue in India through and from business connection in
India shall be only such profits and gains as are reasonably
attributable to that part of the operations carried out in
the taxable territories. If no operations of business are
carried out in the taxable territories, it follows that the
i ncome accruing or arising abroad through or from any
busi ness connection in India cannot be deened to accrue or
arise in India. [593 B-D
588

In the instant case the non-resident assessees did not
carry on any business operations in the taxable territories.
They acted as selling agents outside India. The receipt in
India of the sale proceeds of tobacco remtted or caused to
be remtted by the purchasers from abroad does not anount to
an operation carried out by the assessees in India as
contenmplated by clause (a) of the Explanation to section
9(1)(i) of the Act. The conm ssion anmounts which were earned
by the non-resident assessees for services rendered outside
I ndi a cannot, —therefore, be deemed to be incomes which have
ei ther accrued or arisenin India. [593 E-G

Conmi ssi oner of ~Income-tax, Punjab v. R D. Aggarwal &
Co. & Anr. 56 |.T/.R 20 and Ms. Carborandum Co. v. CI.T.
Madras [1977] 3 S.C. R 475, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: CGivil Appeal Nos. 782-783
of 1973.

Appeal s by Special Leave fromthe Judgnent and Order
dated 18-11-1972 of the Andhra Pradesh High Court in Cases
Referred Nos. 50 and 52 of 1970.

P. A Francis, K C Dua and Mss A Subhashini for the
Appel | ant .

L. A Subba Rao for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J.-These two appeals by Special Leave
are filed against a conmon judgnent dated Novenber 18, 1971
delivered by the Hgh Court of Andhra Pradesh in Case
Ref erred Nos. 50 and 52 of 1970.

Sri Bommidala Kotiratnam (hereinafter referredto as
"the statutory agent’) is a dealer in tobacco at Guntur in
the State of Andhra Pradesh. During the previous year
rel evant to the assessnment year 1962-63, the statutory agent
purchased tobacco in India and exported it to Japan, where
it was sold through Ms. Toshoku Ltd. (the assessee invol ved
in Cvil Appeal No. 782 of 1973 a Japanese Conpany and
admttedly non-resident. Under the ternms of the agreenent
between the statutory agent and the assessee referred to
above, the latter was appointed the exclusive sales agent in
Japan for selling tobacco exported by the forner. The
assessee was entitled to a conm ssion of 3% of the invoice
amount. The sale price received on the sale of tobacco in
Japan was renmitted wholly to the statutory agent who debited
hi s conm ssion account with the anpbunt of conmi ssion payable
to the Japanese conpany and credited the same in the account
of the Japanese conmpany in his books on Decenber 31, 1961
The anmount was renmitted to the Japanese conpany on
589
February 1, 1962 on which date an appropriate debit entry
was made in the account of the Japanese conpany with the
statutory agent.

The statutory agent had simlarly sold some tobacco
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during the sane accounting period through another non-
resi dent business house by nane 'Ms Societe Pour Le
Conmer ce International Des Tobacs’ (the assessee involved in
Cvil Appeal No. 783 of 1973) carrying on business in
France. The termnms of agreenment were the same as in the case
of the Japanese Conmpany referred to above, the only
di fference being the geographical area in which each of them
had to render service as a selling agent. In this case al so
the statutory agent mamde simlar entries in his books
regarding the conmi ssion payable to the assessee and
ultimately made a debit entry in the account of the assessee
in his books when the anobunt was transmtted to the
assessee.

During the assessnent year the question whether the
conmi ssion anpbunts sent to the Japanese conpany and the
French business house (hereinafter referred to collectively
as 'the assessees’) were assessable in terms of section 161
of the Inconme-tax Act, 1961 (hereinafter referred to as 'the
Act’) arose for consideration before the Income-tax O ficer
The statutory agent contended that the amounts in question
were not taxable in viewof the clarification of the |lega
position by the Board Circular (XXVII-1) of 53 No. 26
(1'1/53) dated July 17, 1953 whi ch stated:

"A foreign agent of an Indian exporter operates in
his own country and no part of hi's incone arises in
India. Usually 'his commission is remtted directly to
himand is therefore not received by or on his behalf
in India. Such an agent is not liable to lndian |Incone-
tax."

The I ncome-tax O ficer, however, cane to the conclusion
that the suns in question were taxable in view of the
decision of this Court in P. V. Raghava Reddi &  Anr. v.
Conmi ssi oner  of I ncome-tax(1l) and assessed them under
section 143(3) read with section 163 of the Act. The appeals
preferred by the statutory agent against the orders of
assessment before the Appellate Assistant Conm ssioner of
I ncome-tax and the Income-tax( Appellate Tribunal were
unsuccessful. Thereafter the following combn question of
law was referred to the High Court of Andhra Pradesh under
section 256(1) of the Act:-

"Whether on the facts and in the circunstances of
the case the assessment on the appellant under section
161 of the Incone-tax, Act, 1961 is justified?"

590

The High Court held that the assessments were not
justified and answered the question agai nst the Departnent.
Hence these appeal s under Article 136 of the Constitution

The rel evant provisions of the Act on which reliance is
pl aced before us are sections 5(2), 9(1)(i), 160, 161 and
163. Section 5(2) of the Act which deals wth the
chargeability of the income of a person who is  a non-
resi dent under the Act provides that subject 'to the
provi sions of the Act, the total income of any previous year
of a person who is a non-resident includes all incone from
what ever source derived (a) which is received or is deened
to be received in India in such year by or on behalf of such
person, or (b) accrues or arises or is deened to accrue or
arise in India during such year. Explanation 1 to section
5(2) of the Act declares that an income arising abroad can
not be deemed to be received in India for the purpose of
that section by reason only of the fact that it is included
in a balance sheet prepared in India. Section 9(1)(i) of the
Act provides that all income accruing or arising whether
directly or indirectly, through or from any business
connection in India, or through or fromany property in
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India, or through or fromany asset or source of incone in
India, or through the transfer of a capital asset situate in
India shall be deenmed to accrue or arise in |India. The
explanation to this clause provides that in the case of a
busi ness of which all the operations are not carried out in
India, the incone of the business deened under this cl ause
to accrue or arise in India shall be only such part of the
income as is reasonably attributable to the operations
carried out in India and in the case of a non-resident no
i ncone shall be deened to accrue or arise in Indiato him
through or from operations which are confined to the
purchase of goods in India for the purpose of export. An
agent of a non-resident including a person who is treated as
an agent under section 163 of the Act becones, according to
section 160(1) of the “Act, the representative assessee in
respect of the inconme of a non-resident specified in sub-
section (1) of section 9 of the Act. Section 161 of the Act
makes a representati ve assessee, who is an agent of a non-
resident personally liable to assessnment in respect of the
i ncone of  _the non-resident. = Section 163 of the Act defines
persons who nay be regarded as agents of non-residents for
the purposes of the Act. Sections 160, 161 and 163 of the
Act are nmerely enabling provisions which enmpower the
authorities at their option to nake assessment on and to
recover tax due under the Act from the representative
assessee. It is not /disputed in these cases that if the
incomes in question of the assessees are taxable, the
statutory agent is liable to pay thetax. The real question
which falls for determ nation s whether the said incomes
are taxable. The facts found in these appeals are that the
statutory agent exported his goods to Japan and

591

France where they were sold through the assessees. The
entire sale price was received in India by the statutory
agent who made credit entries in his account books regarding
the conmi ssion anpbunts payable to the assessees and remtted
the commi ssion anpbunts to them subsequently. One extra
feature in the case of the Japanese conpany is that it had
been appointed as an exclusive agent for Japan. It is not
di sputed that the assessees rendered service as selling
agents to the statutory agent outside t he t axable
territories.

In order to establish its case, the Revenue has
strongly relied on the decision of this Court in the case of
P. V. Raghava Reddy (supra). A perusal of that decision
shows that the said case is distinguishable on facts. In
that case the assessee had exported in the years 1948-49 and
1949-50 certain quantity of mca to Japan. Mca was. not
exportable directly to Japanese buyers during those years as
Japan was under mlitary occupation but to a /State
organi sation call ed Boeki-Cho (Board of Trade). To negotiate
for order and to handle its other affairs in Japan in
connection therewith the assessee engaged San-E Trading Co.
Ltd., Tokyo as its agent. The Japanese Conpany —was
admttedly a ’'non-resident’ conpany. Under the agreenents
the assessee wunder-took to pay certain percentage of gross
sal e proceeds as commission to the Japanese Conpany. Wth
regard to the node of paynent of conmi ssion, the agreenents
provided a term which read thus:

"In view of the difficulties in this country it is
requested that the first party credits all these
amounts to the account of the second party with them
without remtting the sane until definate instructions
are received by the first party."

The first party to the agreenent was the assessee and
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the second party was the Japanese Conpany. During the two
accounting years a total amount of Rs. 13,319-12-4 was paid
to the Japanese Conpany either directly or through others to
whom the assessee was instructed by the Japanese Conpany to
pay the anount. The Court rejected the contention of the
assessee that the Japanese Company was not in receipt of the
amount in the taxable territories and the ambunt was not
income within the neaning of section 4(1)(a) of the Indian
i ncome-tax Act, 1922 with the foll ow ng observations: -

"This | eaves over the question which was earnestly

argued, nanely, whet her the ampunts in the two
accounting years can be said to be received by the
Japanese Conpany i'n the taxable territories. The

argunent is that the noney was not actually received,

but the assessee firm was a debtor in respect of that

amount and unless the entry can be deened to be a

payment or receipt-cl. (@a) cannot apply. W need not

consider the fiction,
592

for it~ is not necessary to go.into the fiction at all
The agreement, fromwhich we have quoted the rel evant
term provided that the  Japanese Conpany desired that
the assessee firm shoul'd open an account in the name of
the Japanese Conpany in their books of account, credit
the anpbunts in that account, and deal wth those
amounts according to the instructions of the Japanese
Conpany. Till the nmoney was so credited, there might be
arelation of ‘'debtor and creditor; but after the
amounts were credited, the noney was held by the
assessee firm as a depositee. The nobney then bel onged
to the Japanese Conpany and was hel d for and on behal f
of the Conmpany and was at its disposal. The character
of the noney changed froma debt to-a deposit in such
the sane way as if it was credited in a Bank to the
account of the Company. Thus, the ampunt nust be hel d,
on the terns of the agreenent, to have been received by
the Japanese Conpany, and thi's attracts the application
of s. 4(1)(a). Indeed, the Japanese Conpany di'd di spose
of a part of those anmounts by instructing the assessee
firmthat they be applied ina particular way. |In our
opi nion, the H gh Court was right in answering the
guesti on agai nst the assessee.”

The Court, as it is obvious fromthe portion extracted
above, proceeded to hold that the anpbunt in question was
received by the Japanese Conpany in India and hence was
taxabl e on that basis.

In the cases before us there wer e no terns
corresponding to the termextracted above which was found in
the agreenments between the assessee and t he Japanese Conpany
in P. V. Raghava Reddi’'s case (supra). It cannot be said
that the making of the book entries in the books of the
statutory agent anounted to receipt by the assessees who
were non-residents as the anobunts so credited in. ‘their
favour were not at their disposal or control. It is —not
possible to hold that the non-resident assessees in this
case either received or can be deemed to have received the
sunms in question when their accounts with the statutory
agent were credited, since a credit balance without nore
only represents a debt and a nmere book entry in the debtor’s
own books does not constitute payment which wll secure
di scharge from the debt. They cannot, therefore, be charged
to tax on the basis of receipt of inconme actual or
constructive in the taxable territories during the rel evant
accounting peri od.

The second aspect of the same question is whether the
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conmi ssion anbunts credited in the books of the statutory
agent can be treated as incones accrued, arisen, or deened
to have accrued or arisenin India to the non-resident
assessees during the relevant year. This takes us to section
9 of the Act. It is urged that the comm ssion amunts

593

should be treated as incomes deened to have accrued or
arisen in India as they, according to the Departnent, had
either accrued or arisen through and from the business
connection in India that existed between the non-resident
assessees and the statutory agent. This contention overl ooks
the effect of clause (a) of the Explanation to clause (i) of
sub-section (1) of section 9 of the Act which provides that
in the case of a business. of which all the operations are
not carried out in India, the income of the business deemed
under that clause to accrue or arise in India shall be only
such part of the income as is reasonably attributable to the
operations carried out in India. If all such operations are
carried out in India, the entire inconme accruing therefrom
shall be ' deemed to have accrued in India. |If, however, al
the operations are not carried-  out in the taxable
territories, the profits and gains of business deened to
accrue in India through and from business connection in
India shall be only such profits and gains as are reasonably
attributable to that part of the operations carried out in
the taxable territories. If no operations  of business are
carried out in the taxable territories, it follows that the
i ncone accruing or arising abroad through or from any
busi ness connection  in India cannot be deened to accrue or
arise in India. (See  Conm ssioner of |Incone-tax, Punjab v.
R D. Aggarwal & Co. & Anr.(1) and Ms. Carborandum Co. V.
C.1.T., Madras(2) which are decided onthe basis of section
42 of the Indian |Incone-tax Act, 1922, which corresponds to
section 9(1) (i) of the Act.)

In the instant case the non-resident assessees did not
carry on any business operations inthe taxable territories.
They acted as selling agents outside India. The receipt in
India of the sale proceeds of tobacco remtted or caused to
be remtted by the purchasers from abroad does not anpunt to
an operation carried out by the assesseesin India as
contenmplated by clause (a) of the Explanation to section
9(1) (i) of the Act. The conm ssion ambunts which were earned
by the non-resident assessees for services rendered outside
I ndi a cannot, therefore, be deened to be incomes which have
either accrued or arisen in India. The H gh Court- was,
therefore, right in answering the question against the
Depar t ment .

For the foregoing reasons, the appeals fail and are
hereby dism ssed with costs. (Hearing fee one set).

V. D. K. Appeal s di-sni ssed.
594




