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MAJMUDAR, J.:

1. Leave granted in both the petitions.
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2. Two nmain questions are involved in these four appeals,
nanmely, whether Section 9(3) of the Mnes and Mnerals
(Regul ati on & Devel opnent) Act. 1957, (hereinafter /referred
to as ’'the Act’') is ultra vires the Constitution and
secondly whether Notification dated 1st August 1991 'issued
by the Central Governnment under Section 9(3) of the Act is
ultra vires, illegal and inoperative in law. On these com
non questions we have heard |earned counsel for the
contesting parties and are, therefore, disposing of  these
appeal s by this common judgnent.

3.Afewrelevant facts |leading to these cases nay be stated
at the outset. Appellants in C A Nos. 275/94 and 276/94
being State of MP. and Union of India respectively, were
respondent s bef or e, the Hi gh Court Speci al G vi
M scel | aneous Petition No. 10/93. The respondents in  these
appeals were the original wit petitioners in the High
Court. These respondents are purchasers of coal form Coa
India Ltd. which was respondent No.3 in wit petition. The
wit petitioners conplained that the Notification dated 1st
August, 1991 issued by the Union of India fixing new rates
of royalty on various varieties of coal was illegal —and
i noperative in |law on various grounds, that before 1.8.91
royalty was payable at the rate of Rs.6.50 per ton vide
earlier Notification but the same was sought to be increased
to Rs. 120/- per ton by the new Notification. Since the
said Notification was issued under Section 9(3) of the Act,
it was submitted that the said provision confers unguided,
unchannelized and arbitrary discretion to the Central Gov-
ernnent to increase the rates of royalty to any higher
amount and as no guidelines were provided for effecting the
sai d increases either under this Section or el sewhere in the
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Act, the Section itself is an instance of excessi ve
del egation of essential |egislative power and hence it was
voi d. That royalty on various varieties of coal was fixed
in the year 1981 vide earlier Notification issued by the
Central Governnent under Section 9(3). Proviso to Section
9(3) permts revision of the rates of royalty once during
every three years. 1In the year 1982, several coal producing
States inposed coal devel opnent cess and started receiving
revenue for effecting developnent of their mining areas,
till they were challenged by consumers of coal by filing
several wit petitions in the H gh Courts. The controversy
ultimately cane to be decided by this Court in Oissa Cenent
Limted v. State of Orissa (AIR 1991 SC 1674), whereby such
cess was held to be invalid and beyond the |egislative com
petence of the State Governnent. It appears that soon after
the aforesaid invalidation of the cess the coal producing
States were faced with problemof refunding the anobunts
obt ai ned by themthat far. They, therefore, approached the
central Government for help in the matter. |In pursuance to
the said approach, the Parlianment passed an Act validating
the cess paid by the coal consuners upto the date of the
j udgrment by issuing an ordi nance styled as ' The Cess & Ot her
Taxes of Mnerals Validation Odinance, 1992. W are not
concerned with the said Ordinance and the subsequent Act in
the present proceedings. It appears that since the State
Governnment had suffered financial |osses because of the
invalidation of the cess, they al so approached the Centra
Government for help in the mtter. As a consequence
thereof, a working group was constituted in this behalf The
said working group suggested an-increase inthe royalty to
the extent of Rs.70/- per ton of coal. The working group
al so found
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sufficient justification for conmpensating the coal producing
States to the extent of 100 per-cent of the |oss caused by
the af oresaid judgrment of  this Court. Si nce the
recomendati on was accepted by the Central Governnent, the
i mpugned Notification was issued by the Central Governnent.
According to the wit petitioners before the H gh Court the
increase in the rates of royalty pursuant to-the Notifica-
tion was to the extent of 400 per cent to 2000 per cent _as
conpared to the royalty fixed in 1981 on various varieties
of coal. It was further contended before the H gh Court by
the wit petitioners that the royalty fixed in the inpugned
Notification was payable to the concerned State Governnents
by the coal conpanies. The coal conpani es passed on this
burden to their custoners and showed this amount clearly and
specifically in bills issued by them The coal conpanies
have no objection to ,the Notification and are  supporting
the Central Governnent in this behalf The purchasers / being
consuners of coal were the affected parties who chall enged
the said Notification. About 60 petitions were filed before
the MP. H gh Court by various consumers of coal. The High
Court heard | earned counsel for all the respective parties.
The Division Bench by its judgnent dated 17th Decenber, 1993
took the view that Section 9(3) of the Act was not invalid
or illegal on any ground. However, so far as inpugned
Notification on Section 9(3) was concerned, the H gh Court
was of the opinion that the said Notification was |acking in
bonafides and as it was issued for meeting the financia
deficiency suffered by States on account of the judgnent of
this Court in Oissa Cenent Case (supra) it was outside the
scope of Section 9(3) of the Act. Havi ng reached that
concl usion, the Division Bench of the Hi gh Court quashed the
i mpugned Notification dated 1.8.91 but so far as the ques-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 22

tion of refund was concerned, the H gh Court took the view
that no direction of refund of any amount could be issued as
the burden of enhanced royalty was al ready passed on to the
customers by the manufacturers. Accordingly, the wit pe-
tition was partly allowed. This order of the Division Bench
dated 17.12.93 is brought in challenge by the State of
Madhya Pradesh by filing C A No. 275/ 94 after obtaining
special |eave to appeal against the said order from this
Court. The Union of India has also challenged the very sane
order in C. A No.276/94 after obtaining special |eave. So
far as Special |eave petition No.8190/94 is concerned, it is
filed by Ms. Birla Jute & Industries Ltd., one of the
consuners of coal, which has also felt aggrieved by the hike
inroyalty of coal as inposed by the inmpugned Notification
It raised the very sane contention in the H gh Court by way
of Msc. Civil Case No.833/93. The wit petition filed by
Ms. Birla Jute Industries Ltd., was also partly allowed by
the H.gh Court following its order dated 17.12.93. By the
order dated 28.1.94, it was held that the petitioner therein
was entitled to the same benefit on the same lines as was
available to the wit petitioners'in matter decided on
17.12.93. The petitioner, W. Birla Jute Industries Ltd.,
by special |eave has contended that the Hi gh Court was in
error in not granting refund of the illegally collected
royalty as inmpugned Notification was struck down by the High
Court. In appeal, pursuant to SLP(C) No. 3395/94, the State
of MP. has brought in challenge a sinmlar order passed by
the Hi gh Court on 17.12.93 in Msc.~ Petition No. 7907/ 92.
100

4. There are nunber of other civil appeals arising from the
simlar orders passed in the said wit petitions.  But as we
have heard |earned counsel in these four natters, —we are
di sposing of only these four mattersin the first \instance
by this judgment.

S. Learned Solicitor General and Additional Solicitor Cenera
in support of C A Nos. 275/94, 276/94 and Civil Appea
arising out of SLP(C) No. 3 3 95/94, vehenently contended
that the High Court was patently in error in striking down
the inpugned Notification dated 1.8.91. It was subnitted by
them that once this Court took the viewin Oissa Cenent
Conpany’s case that royalty could not be inposed by States,
that it was within the domain of the Central Legislature in
view of the Entry 54 of List | of Schedule WVII of the
Constitution and when the Parlianent had already occupied
the field pertaining to regul ati on and devel opment of m nes
and minerals in the country be enacting the Act in 1957, if
the rates of royalty were to be increased, it was only the
Central CGovernnment which could exercise power under Section
9(3) of the Act and as the royalty had to be paid to the
States, there was nothing wong in issuing the inpugned
Notification under which increased rates of royalty would be
made available to the concerned States. Equally, there was
not hi ng wwong in Section 9(3) which gives enough gui dance to
the Central Governnment for issuing such Notification —and
that such Notification could not be said to be ultra vires
or illegal or unconstitutional as wongly held by the High
Court. On the other hand, M. Sanghi, senior counse
appearing for the respondents, submitted that Section 9(3)
of the Act was a piece of excessive delegation of
| egislative power of Parlianment, that it Jlaid down no
gui del i nes for the Central Governnent to follow for
increasing the rates of royalty. That even otherwise as it
sought to tax mneral rights the said Section was beyond the
| egi sl ati ve conpetence of the Parlianent as such |egislation
would be covered by Entry 50 of the List 2 of the ViIth
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Schedul e. It was next contended by Shri Sanghi that the
i mpugned Notification enhancing the royalty by alnmost 200
per cent was ultra vires the purpose and object of the Act
as the purpose of the Notification was to increase the rev-
enues of the State CGovernments in whose territories the
concerned mines were situated and as it had nothing to do
with the developnent of the mnes, the Notification was
beyond the scope and anbit of Section 9(3) of the Act. M.
Sor abj ee, | ear ned seni or counsel appearing for t he
appellant, Ms.Birla Jute Industries Ltd., adopted the
argunents of M. Sanghi and further submitted that the
Notification issued under Section 9(3) nust have direct
nexus wth royalty which would be a paynent made for the
privilege of renoving the mnerals and it had to be charged
on the quantity renoved. That no Notification under Section
9(3) could be issued by the Central Governnment only for
i ncreasing the general revenues of the States, that such a
purpose is outside the scope of Section 9(3) and in
subst ance by the inpugned Notification, the Centra
CGovernment had i nposed a tax for the purpose of swelling the
revenues of the States and not for the purpose of increasing
royalty on any permi ssible ground which may be within the
scope of Section 9(3) of the Act. M. Dholakia, |earned
seni or counsel appearing for Respondent No.1 in Cvil Appea
1994/95 arising out ~of SLP(C) No. 3395/ 94, br oadl y
supported the aforesaid contentions of Shri Sanghi and Shri
Sor abj ee and further contended that Section 9 of
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the Act has nothing to do with mineral developnment and,
therefore, enactment  of Section 9 could not be  supported
under Entry 54 of the Union List but woul d be covered by the
sweep of Entry50 of the State List. M. Chidanbar am
| earned senior counsel, appearing for sone of the ‘origina
wit petitioners before the High Court in conpanion matters,
al so adopted the argunents of Shri Sanghi and Shri  Sorabj ee
and further contended that as laid down by this Court in
I ndi an Cenment case royalty is atax, and there was no Entry
in the Union List which could support such a tax and it
woul d clearly fall within the scope and anbit of Entry 50 of
the State List. He further contended that every tax should
have a tax entry and as there was no specific entry
regarding inposition of tax by way of royalty in the Union
List such tax could be covered by Entry 50 of the State
list, and so, impugned Section 9(3) is beyond t he
| egi sl ative power of the Parlianent.

6. M. Ramaswany, |eamnmed senior counsel, who was pernmitted to
i ntervene supported the contention of the aforesaid |eaned
counsel for the wit petitioners and further contended  that
the inpugned Notification, even if assumed partly to be
based on rel evant grounds, at |least partly was not based on
rel evant grounds as it was not wholly issued for the purpose
of devel opnent of minerals but for the pur pose of
devel opnent of State coffers and, therefore, the entire
Notification has to be struck down as invalid and
i nconpet ent . An alien purpose cannot be nmxed wth the
rel evant purpose for exercising any statutory powereven
including the power to exercise delegated | egi sl ative
function.

7. In the light of the aforesaid rival conditions, the
followi ng points arise for our determnation:-

1. Whet her Section 9(3) of the Act is wultra vires the
Constitution and/or is illegal on any other ground?

2. Whet her the inpugned Notification is beyond scope of
Section 9(3) of the Act and, therefore, inconpetent and
i nval i d?
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3. Whet her the inmpugned Notification is a piece of
col our abl e exerci se of power?

4, Whet her the inmpugned Notification is arbitrary and
confiscatory in nature?

As di scussed hereinafter, answers to the above points are as
foll ows: -

1st In the negative;
2nd In the negati ve,
3rd In the negative;
4t h In the negati ve.
8. We shall deal with these points seriatim
Point No. 1
9. So far as vires of Section 9 are concerned, it nust be

kept in viewthat a Constitution Bench of this Court has
held in the case Baijnath v.State of Bihar, (AIR 1970 SC
1436) that the Act is enacted by Parliament under Entry 54
of the Union list. In'this connection the Constitution
Bench speaking through Hdayatullah C J., has made the
fol | owi ng observations: -

"Entry 54 of the Union List speaks both of

Regul ation and mines and minerals devel opnent

and Entry 23 of State list is subject to Entry

54 of Union list. It is open to Parlianent to
declare that it is ex-
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pedient’ in the public interest that the con-
trol. should vest in Central Governnent. To

what '« extent such a declaration can go is for
Parliament to determne and this nust be
commensurate with public interest. Once this
declaration is nade and the extent laid down,
the subject of legislation to the extent laid
down becones an exclusive subject for
| egi slation by Parlianent. Any |egislation by
the State after such declaration and trenching
upon the field disclosed in the declaration
nmust necessarily be unconstitutional / because
that field is abstracted fromthe |egislative
conpet ence of the State |egislative
10.Once it is held that the entire Act is wthin the
exclusive domain of |egislative power of the Parliament
under Entry 54 of the Union list it beconmes obvious -that
Section 9 which is a part and parcel of the sane Act - would
also fall wthin Entry 5 which deals with regulation of
m nes an devel opment of minerals and for which ~declaration
is already found in Section 2 of the Act to the effect that
such regulation of mnes and mnerals devel opment under
control of the Union is expedient in public interest. We
may now turn to Section 9 which reads as under: -
"9. Royalties in respect of nining | eases:-
(1) The holder of nmining |ease gr ant ed
before the comrencenent of this Act shall, not
wi t hst andi ng anyt hing contained in instrunent
of lease or inany law in force at  such

conmencenent, pay royalty in respect

m neral renoved or consumed by himor by his
agent, manager, enployee, contractor or sub-
| essee from the |eased area after such
commencenment at the rate for the time being
specified in the Second Schedul e in respect of
that mneral.

(2) The hol der of a mining | ease granted on
or after the commencenent of this Act shal
pay royalty in respect of any mneral renoved

of

an
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or consuned by himor by his agent, nanager
enpl oyee, contractor or sub-lessee from the
| eased area at the rate for the time being
specified in the Second Schedule in respect of
that mneral.
(2-A) The holder of a mning |ease, whether
granted before or after commencenent of the
M nes and M nerals (Regulation & Devel opnent)
Anmendnent Act, 1972, (56 of 1972) shall not be
liable to pay any royalty in respect of any
coal consumed by a workman engaged in a
colliery provided that such consunption by the
wor kman does not exceed one-third of a tonne
per nont h.
(3) The Centr al Gover nnent may, by
notification in the official Gazette, anend
the Second Schedul e so as to enhance or reduce
the rate at which royalty shall be payable in
respect of any mnerals with effect from such
date as nmay be specified in the notification
Provi ded that the Central CGovernnent shall not
enhance the rate of royalty in respect of any
m neral ~ nmore than once during any period of
(three years)."
11.1t becones obvious that Parlianment while enacting Section
9 has already laid down the rates of royalty to be charged
on the renmpoval and consunption of mineral by any |essee of
m ning |ease, his agent or nanager of sub-lessee, from the
| eased area. The rates of royalty are scheduled in the Act.
So far as coal is concerned it is by Entry 11 of the Second
Schedul e. Separate rates of royalty are prescribed for dif-
ferent types of coal. However, the Parliament felt that
these rates of royalty may be required to be enhanced or
reduced fromtine to tine due to fall of noney val ue
103
with the passage of time of vice versa. For that very
purpose the Central Governnent ‘as per Section /9(3) is
permtted by Parlianent to amend the Second Schedule by
Notification to be published in Oficial Gazette from tine
to tinme-subject to the proviso that the Central Governnent
shall not enhance mneral and mines royalty for nore than
once during the period of three years. The power conferred
upon the Central Governnent under Section 9(3) is by way of
del egated legislative power. Vires of Section 9(3) was
chal l enged on twin grounds by Shri Sanghi, - |earned senior
counsel. In the first instance he subnmitted that if royalty
is atax, there should be a clear entry in the Union Iist
permtting the Parlianment to inpose such a tax. He placed
reliance on Ms. International Tourist Corporation & Os.,
Avtar Singh & Ors Namaskar Bus Service and Qthers V. /State
of Haryana & Qthers, State of UP. & Others, (1981 (2) SCC
318) and State of Mysore & Others Vs. Ms D Cawasji & Co. &
QO hers, (1971 (2) SCR 799), and subnitted that there.is no

such entry regarding tax on royalty in the Union |list; on
the contrary, tax on mneral rights is found in Entry 50  of
the State list. Therefore, M. Sanghi subnmitted that

| egi sl ative conpetence in connect-ion with tax on minera
rights would be exclusively of State |egislature and not of
the Parlianent and, therefore, Section 9(3) is beyond the
| egi sl ature conpetence of the Parlianent. The second |eg of
challenge was that in any case by Section 9(3) t he
Parlianment has delegated its |egislative power in favour of
the Central CGovernnent by way of excessive del egati on and no
gui delines are found in the Section as to on what basis the
Central Governnent once in three years can revise the
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royalty rates and what would be the relevant <criteria for
the sai d exercise
As the Section is silent on these vital aspects, it has to
be held to be suffering from the vice of excessi ve
del egation of |egislative power.
12. In our considered opinion there is no substance in
either of the twin contentions for <challenging vires of
Section 9(3). So far as to conpetence to enact Section 9 is
concerned, the question is no longer res integral. It is
covered by the Constitution Bench decision of this Court in
the case India Cement Ltd. & Gthers Vs. State of Tami| Nadu
& Ohers, (1990 (1) SCC 12). In that decision the
Constitution Bench speaking through Sabyasachi Mikherji J.,
as he then was, expressly rules that royalty is a tax and
for inposing such royalty the State legislature will have no
power under Entry 50 of the Second |Ilist. M.  Sanghi
contended that strictly royalty cannot -be said to be a tax
and to that extent the decision of the Constitution Bench
nmay appear to be erroneous. It is not possible to agree
with thi's “contention. |n paragraph 34 of the report the
Constitution Bench has nmade the follow ng pertinent observa-
tions: -
34. "I'n the aforesaid view of the matter we
arc of the opinion that royalty is a tax, and
-as sucha cess on the royalty being a tax on
royalty, is beyond the conpetence of the State
| egi sl ature because Section 9 of the Centra
Act covers the field and the State |egislature
i s denuded of its conpetence under Entry 23 of

List H. In any event we are of the opinion
that cess on royalty cannot be sustained under
Entry 49 of List Il as being atax a tax on

l and but a paynent for the user of land."

13.1t is true that in paragraph 13 of the report the
Constitution Bench noted the on'land.” Royalty on mnera
rights is not
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judgrments of Rajasthan, Punjab and Gujarath H gh Courts
which had taken the view that royalty was not atax and it
is equally true that it is not expressly nmentioned in the
judgnent of the Constitution Bench that these judgnents were
erroneous or were required to be over ruled.  However on a
conjoint reading of paras 31 and 34 of the report, it
becomes obvious that the view that royalty is not a tax  as
expressed by these High Courts did not find favour with the
Constitution Bench of this Court which took a contrary view.
Therefore, these judgments necessarily stood over ruled, on
this aspect. It is true that in the last |line of paragraph
34 it is nmentioned that royalty on mneral rights is not a
tax on land but a paynent for wuse of Jland but /'these
observations are in connection with Entry 49 List Il | which
deals with a tax on land. But so far as nature of ‘royalty
is concerned it is clearly rules to be a tax by the
Constitution Bench, and that is the reason why the
Constitution Bench reached the conclusion that any cess  on
the royalty would be a tax. It would be beyond |egislative
conpetence of the State legislature as Entry 50 in List |l
woul d be of no avail once the Parlianent has occupied the
field by enacting the Act, especially Section 9 thereof.
The view of the Constitution Bench that royalty is a tax as
found in paragraph 34 of the report can also be supported
from ot her paragraphs of the report. |n paragraph 23 of the
report while agreeing with M. Narinman that royalty which is
indirectly connected with |and cannot be said to be a tax
directly on land as a unit, it has been observed that no tax
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can be levied or leviable if no mning activities are
carried on. Hence it is manifest that it is not related to,
land as a unit which is the only nethod of valuation of |and
under Entry 49 of List Il but is relatable to mnerals
extract ed. Royalty is payable on a proportion of the mn-
erals extracted. These observations in paragraph 23 clearly
indicates that in view of the Constitution Bench, royalty
was a tax which had a nexus with mning activities neaning
thereby it was a tax on mineral rights. Simlarly in para
27 of the report, the Constitution Bench noted with approva
of the decision of the Division Bench of the H gh Court of
Mysore in Laxm narayana M ning Co. Bangal ore v. Taluk Dev.
Board (AIR 1972 Mysore 299). 1In the case the Court was
concerned with the Msore village Panchayats and Loca
Boards Act, 1959. Under the said act the Board had sought
to levy tax on mining activities carried on by the persons
hol di ng mi neral concessions. The nysore Court had observed
that once the Parlianent made a declaration by law that it
is expedient in the public interest to nake regulation on
m nes and mnerals devel opnent under the control of the
Union to the extent to which such regul ati on and devel opnent
i s undertaken by the | aw made by the Parliament. the power
of the State |egislature under entries 23 and 50 of List II
got denuded. It would, therefore, be not said that even
after passing of the Central Act, the State legislature by
enacting Section 143 of the Act could confer power on the
Tal uk Board to |levy tax on the mining activities carried on
by t he per sons hol di ng m ner al concessi ons. The
Constitution Bench then noted that at page 306 of the report
of Mysore case it was held that royalty fixed under Section
9 of the Mnes and Mnerals Act was really a tax. It nust
be kept in view that this decision of the Mysore H.gh Court
was noticed by the Constitution Bench and was not dissented

from On the other hand it got approved by it. It '\ must,
therefore, be
105

held that royalty inposed had to, ‘be treated as tax as rul ed
by the Constitution Bench of this Court in India Cenent Case
(supra). It is no doubt true that in the |ate decision of
this Court in Oissa Cenent Ltd. & Os. etc. etc. v. State
of Oissa & Os. etc. etc., (1991 (2) SCR 105), a threedudge
Bench of this Court did not go into the —question whether
there was any typegraphical error in the judgnent of the
Constitution Bench as found in para 34 of its report when it
held that royalty is a tax. But in viewof what we  have
di scussed have it becones absolutely clear that there was no
typographi cal error but on the contrary the said ~conclusion
logically flew from the earlier paragraphs of the judgnent
referred to by us herei nabove.

14. Once the conclusion is reached that royalty is a tax,
the next question arises whether Entry 50 of the State |i st
can at all be resorted to for inposing such a tax by the

State |egislature. Even that question is fully covered
against the wit petitioners by the very same Constitution
Bench judgnent of India CenentOrs. In para 24 of the report

it has been observed while repelling the contention of M.
Krishnamurthy lyer for the State of Tanmi| Nadu that Entry 50

in List Il of the Seventh Schedul e can be of any avail, the
Constitution Bench noted that Entry 23 of List Il deals with
regul ati on of mnes and mnerals devel opnment subject to the
provi si on of List | wth respect to regulation and

devel opnent under the control of the Union and Entry 54 in
List | deals with regulation of mines and mnerals under the
control of Union declared by the Parlianent by law to be
expedient in public interest Thereafter it was observed that
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even if mnerals are part of the State |list they are treated
separately and, therefore, the principle that the specific
excludes the general nust be applied. In this connection
reference was nmade to the case of HR S. Murthy v. Collector
of Chittor 1964(6) SCR 666), where it was held that cess on
mnerals would be covered by Entry 49 of List |I1I. The
Constitution Bench wth regardto HRS. Mrthy's case
observed in paragraphs 29 and 30 of India Cenent Ltd. case
that attention of the Court was not invited to provisions of
M nes and M neral s (Devel opment & Regul ation) Act, 1957 and
Section 9(3) thereof Section 9(3) of the Act in terns states
that royalties payable under the II1nd Schedule of the Act
shal | not be enhanced nore than once during a period of four
years. It is, therefore, a clear bar on the State
Legislature taxing royalty so as toin fact...amend IInd
Schedul e of the Central Act. As seen earlier inparagraph 32
of the report in-India Cenent-Case, it has been clearly
mentioned that in view of the express provisions of Mnes &
M neral s Act, 1957, Entry 50 cannot be of any assistance to

sustain. 'such legislation by the, State. Oza. J. in his
concurring judgnent has highlighted one additional dinension
of the matter in para 40 of the report. It has been

observed by Oza J., that it is no doubt true that mineral is
extracted fromthe land and is available but it could only
be extracted if there art three things: (1) land from which
mneral could be extracted. (2) capital for providing

machi nery, instrunents and other requirenents, and (3)
| abour. It is, therefore, clear that unit ‘of charge of
royalty is not only |land but land + | abour + capital. It is
also to clear that if royalty isa tax or an‘inposition or a
levy, it is not on land alone but it is alevy or a tax on
m neral, including Iand, |abour and capital enployed in
extraction of the mineral. It is therefore clear that
royalty if inmposed by
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the Parliament could only be a tax not only on |land but al so
on these three things stated above.

15.Inview of the decision of Constitution Bench it is no
| onger open to the wit petitioners to subnmit that Entry 50
of -List Il can still be available to State legislature. It
is easy to visualise that once the Parlianent has,  occupied
the field in connection wth regulation of mnes  and
m neral s devel opment in the country and when the Parli anment
declares that it is expedient in the public interest so to
do, Entry 23 of the State |ist regarding regul ation of mines
and mnerals devel opment woul d be of no avail to the State
| egislature as Entry 23 List Il is subject to the  provision
of List 1, nor will Entry 50 of the State |ist can be of any
assistance to the State authorities. |In short, both the
entries will be out of way in enacting appropriate
legislation inmposing the rates of royalty to be -paid by
those who extract minerals in the country. Once, | these
Entries are out of picture, it is Entry 54 in the Union |ist
which will operate and the inposition of tax on m nerals ex-
tracted would be squarely got covered by Entry 54 of the
Union |ist. To recapitulate, as the entire Act has been
upheld by this Court inits earlier decisions to which we,
have nmade reference in the light of Entry 54 of the Union
list, Section 9 being part and parcel thereof cannot be out
of the sweep of Entry 54. However, even assuming that there
should be a specific taxing entry regarding taxing of
royalty on mineral rights which can sustain such | egislation
under the said entry, being a topic of |egislative power, we
find that there is no such specific entry in Union list nor
in State list or concurrent list which can be of any
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assistance in this connection. Entry 50 in the State |ist
is out of picture as we have seen earlier. In- these

circunstances the State |legislature cannot rely on any entry
inthe State list or concurrent list for inposing such a tax
once a valid legislation by Parliament under Entry 54 of the

Union list is holding the field. In the alternative
i mposition of such hybrid tax on mnes + capital + |abour
would be covered by residuary Entry 97 of the Union |[ist
whi ch enpowers the Parliament to enact |aws on topics not
covered by others specific entries in List Il or List |I1I.
This conclusion squarely flows fromthe observati ons made by
Oza J., in his concurring judgment in India Cement Os....

It nust, therefore, be held that Section 9 of the Act is
within the |legislative conpetence of the Parlianent both
under Entry 54 of the Union lList as well as Entry 97 thereof
The first ground of attack on Section 9 by Shri Sanghi is
thus devoid of substance and is, therefore, -rejected.

16. M Sanghi next submtted that Section 9(3) is an
pi ece of ’'del egated | egislation and it should not suffer
fromthe vice of excessive del egation. No exception can be
taken to this subnission of Shri-Sanghi. Let us try to see
whet her Section 9(3) suffers fromany such vice. It nust be
kept in view that Parliament itself has |laid down the rates
of royalty in the I'lnd schedul e of the Act. However, the
Parliament felt that wth passage of tine these rates of
royalty may have to be suitably nodified. This is obvious
as the Act was enacted years back in1957. -The purchasing
power of rupee went on failing year after year and decade
after decade. Therefore, instead of Parlianent itself every
time being required to increasethe rates, it left to the
Central Governnent to do so but it inposed certain fetters

on the power of the Central Governnent. Firstly, the
provi so of Section
107

9(3) clearly lays down that such enhancenent shoul d not be
made before the end of four years and now after-anendnment
before the end of three years. (This itself indicates a
guideline laid down by the Parlianment that the rate of
inflation and fall of noney value of the rupee  should be
considered once in three years and that the royalty should
be enhanced only once in three years. The second  gui deline
in Section 9(3) is pertaining to the very topic of
del egati on of such |legislative power. The Centr al
"CGovernnent has to keep in view the original rates nentioned
in End Schedule in connection wth different” types of
m nerals and to suggest suitable enhancenment once in the
three vyears depending upon the requirenments of the States
concerned for whomthe royalty is neant. It is to be paid
by holder of mning | ease who extracts mnerals. If a
person is nerely in occupation of |and which contains /nines
and minerals, he is not liable to pay any royalty but it 1is
only when he holds a mning | ease and by virtue of that
extracts one or nore mnerals then only he is called upon to
pay royalty to the State Governnent as the lease is in
respect of the land in which minerals vest in the State
CGover nrent . This exercise is to be carried out keeping in
vi ew the very object and purpose of the Act, nanely, regula-
tion of mnes and devel opnent of minerals which are the
catch words of Entry 54 of List Il under which the Act is
enact ed. Therefore, fixation of royalty should have a
direct nexus with the mnerals through out the country on
uniformpattern so that activity of winning the mnerals for
the benefit of the |essees of such nining leases in the
first instance and ultimately for the econony as a whole
shoul d not get in any way frustrated. There are sufficient
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guidelines fromthe Act to enable the Central Governnent to
exercise its delegated legislative functionin a just and
proper nmanner keeping in view the uniform devel opnent of
m nerals through out the country. |In this connection it is
al so necessary to keep in view Section 28 subsection (1)
which provides that every rule or notification made by the
Central Governnent be placed before each House of Parlianent
for a total period of 30 days in one session or two nore
successive session and if both Houses agree in naking any
nodi fication in the rule or Notification should not be nmade,
the rule or Notification shall thereafter have effect only
in such nodified formor be of no effect, as the case nmay
be. Wen such a safety valve is provided it cannot be said
that the exercise of delegated |egislative power by Centra

CGovernment in the first instance under Section 9(3) would
suffer from any excessive delegation of |egislative power or
ef facement of |egislative power-of the Parlianent.

17. In our viewthe High Court correctly held that Section
9(3) does not suffer from any  excessive delegation of
| egi sl ative power. Before parting with this discussion we
may deal  with one nmore submission: of Shri  Sanghi. He
submitted that earlier the |legislation had itself provided
in Section 9(3) a ceiling for enhancenent of rates of
royalty and to that extent there was a safety valve or
guideline by Parlianent. But after anendnent this ceiling
is given a go bye and hence the Section has becone
arbitrary. It is not possible to agree with this contention
for the obvious reason that whatever enhanced rate of roy-
alty is fixed by Notification by "the Central. Governnent
under Section 9(3), it has got to be filtered through the
process of Section 28(1) and if the Parlianent finds the
proposed hike to be uncalled for it nmay
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veto it out. There are sufficient guidelines as to for what
pur pose t he royalty can  be enhanced as di scussed
her ei nabove, once in three years. In this connection we nmay
profitably refer to the decision/of this Court in the Case
N. K. Papiah & Sons. v. The Exercise Conm ssioner and
another, (AR 1975 SC 1007). In that case this Court was
concerned with the question of constitutional validity of
Section 22 of Karnataka Excise Act. Section 22 conferred
power on the Government to fix rates of excise duty. There
was no guideline in Section 22 about upper lint of the duty
which could be fixed. Repelling the contention that this
had resulted in excessive del egated power, Mathew J. speak-
ing for this Court held that power conferred on the
CGovernment by Section 22 was valid. Fromthe nere fact that
it is not certain whether the preanble of the Act gives any
guidance for fixing the rate of excise duty, it cannot be
said that the |egislature has no control over del egate; that
requirenment of laying of rules before the legislature is
control over delegated |legislation. The |egislature may
also retain its control over its delegate by exercising its
power of repeal

18. In the case of Delhi Coth and General MIIls Co. Ltd.,
M s. Arvind MIls Ltd. etc. etc. v. Union of India &
Os,etc. etc. (AIR 1983 SC 937) another Bench of this Court
speaking through Desai J. held that the provision of
Sections 58A and 642 of the Companies Act requiring every
rule enacted in exercise of the power conferred by it rnust
be pl aced before each House of Parlianment for a period of 30
days and both Houses have power to suggest nodification in
the proposed rules to check any transgression of permssible
limts of delegated legislation by the delegate, made the
chal | enge on t he, ground of excessi ve del egati on
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unsust ai nabl e. In view of this settled legal position it
cannot be held that Section 9(3) suffers fromany excessive
del egation of legislative power. 'Mere is full control of
Parliament under Section 28 for checking such exercise of
t he del egate and for <correcting the sane, if f ound
necessary. The second ground canvassed by Shri Sanghi for

challenging the vires of Section 9(3) is also wthout any
substance and stands rejected. Therefore,, point no. 1 is
answered in the negative.

Poi nt No. 2

19. Sofaras this point is concerned, wehaveto see the,
background i n which the inmpugned Notification dated 1.8.1991
saw the light of the day. After 1981 there was no
enhancenent of royalty though a clear power was conferred on
the Central CGovernnment by Section 9(3) to enhance the rates
of royalty at the end of every four years and then anended
after every threeyears: Alnost a decade had passed when
the inpugned Notification was issued, on 1.8.1991. In the
neantine, ~ at 1 east on three occasions rates of royalty as
found in ‘earlier Notification of 1981 of the Act could have
been enhanced by the Central CGovernnent in exercise of its
power under Section 9(3) but that was not done. That was
because the States themselves who were the owners of the
m nerals and were entitled to receive the anmounts of royalty
on extracted mnerals by the concerned | essee tried to help
thenselves by inposing various cesses on royalties by
different |[|egislations. It is no doubt true that, that
would swell the ‘exchequer of the States 'but the said
exerci se was undertaken with a viewto obtain  appropriate
rates of royalty comensurate with the price of the
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extracted minerals as charged fromtinme to tine by the
| essees. This inposition of cesses by the States on royalty
as originally fixed by the Central Governnent under | Section
9(3) was frowned upon by this Court and held to be beyond
the legislative. conpetence of the State legislature. It is
under these circunstances that the States requested the
Centre to repair the danmage or loss to the State ~exchequer
in the light of the decision of India Cenent Case (supra)
and that is the reason why a study group to look into the
matter was formed by the Central Government in thi's
connecti on. The report of the study group clearly shows
that rates of royalty as earlier enhanced in 1981 had not
been, however, further enhanced for all these years and that
in the neantine attenpts by the States to raise the rates of
royalty by way of inposed cesses on royalty were found to be
ultra vires the State legislature and in these circunstances
it was necessary in enhance the rates of royalty on various

types of coal. It is thereafter that the said Notification
was issued by the Central CGovernnent invoking its /power
under Section 9(3). It was vehenently contended by M.

Sanghi, M. Sorabjee and M. Ranaswany that the inmpugned
Notification is beyond the scope of Section 9 of the Act as
it has nothing to do with the devel opment of mnerals but it
was issued only for conpensating the States who have
suffered | oss because of striking down of cesses inmposed on
royalty by this Court. M. Sorabjee invited our attention
to various decisions of H gh Courts and this Court for
submitting that royalty is levied on the mnerals extracted
by the’ holders of the mning |leases. 1In the first instance
lie took us to decision of Punjab in case Dr. Shanti Saroop
Sharma and Another v. State of Punjab & hers (AIR 1969
Punjab & Haryana 79), Gurudev J. in paragraph 14 of the
report held that royalty is not defined either in the Act or
the Rules franed thereunder by the Central or the State Cov-
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ernment . Learned Judge has referred to what is stated at

page 893 of (Warton’s Law Lexicon (14th edition) in para 15

to the following effect: -
" royalty is paynent to a pat ent ee by
agreement on every article nade according to
his patent; or to an author by a publisher on
every copy of his book sold; or to the owner
of minerals for the right of working the sane
on every ton or other weight raised."

The learned Judge also referred to various dictionary

meanings of the term royalty. According to Stroud’ s

Judicial Dictionary of Wrds and Phrases (3rd Edition)
"In its secondary sense the word ’royalty’
signifies, in mning | eases, that part, of the
reddendum  which is variable and depends upon
the quantity of minerals gotten (Att. Gen.
Ontario V. Mercer (18838AC 767) Sup: see
Hereon Geville Nugent V Mackenzie (1900) AC
83, cited RENT; Listowel v. G bbings (1858-9
Ir ~CLR 223) Sup; or the agreed paynent to a
patentee on-every article made according to
the patent. "

According to Mdzley and Witeley’'s Law Dictionary (7th

Edition) page 328
"A pro rata paynent to a granter or |essor on

t he working of the property |eased, or
otherwise on the profits of - the grant or
| ease. The word is specially used in ref-

erence to nmines patents and copyrights.™
According to Prem s Judicial Dictionary (Volume V) 1964
Edition, page 1457:
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"Royalty is inter alia, a charge by the owner
of mnerals fromthose to when he gives the
concession to renmove them 'and the charge is o
n

production, the rate being fixed according to

wei ght: Behru Lal v. State of Rajasthan AIR

1956 Raj 161."
According to Warton’s Law Lexicon royalties are paynents
which the Governnment may denmand for the appropriation of
m neral s, tinmber or other property belonging to the
Gover nrent . Two inportant features of royalty have to be
noticed, they are, that the paynent nmade for the privilege
of renmoving the articles is in proportion to the quantity
renoved and the basis of the paynment is an  agreenent. In
para 22 |earned Judge has concluded that the. word Royalty
has a well recogni sed and defi ned nmeani ng whi ch neans share
of produce or profit paid to the owner of the |and for being
granted privilege of producing mnerals therefrom and
excludes the concept of fee sinple title to mnerals in
pl ace. The same meani ng has been given to the term royalty
in the cases Saurashtra Cenment & Chem cal Industries 'Ltd.,
Ranavav v. Union of India (AIR 1979 Cujarat 180) Laxm
Nar ayan Agarwalla & OQthers etc. v. State of Oissa & Ohers,
(AIR 1983 (Oissa 21 0) and Surajdin Laxmanlal v.State of
M P. Nagpur & others (AIR 1960 M P. 129). Shri  Sor abj ee
al so took us through the decision in case D.K Trivedi and
Sons and Ors. etc. etc. v. State of @Qujarat & Ors. etc. etc.
(1986 (1) SCR 479), wherein at page 532 of the report the
dictionary neanings as found in various dictionaries were
noti ced. Utimately Madon J. speaking for the Court nmde
the follow ng observations at page 534 of the report:-

“In a mning |l ease the consideration usually

moving fromthe lessee to the lessor is the
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rent for the area | eased (often called surface
rent), dead rent and royalty. Since the
m ning | ease confers upon the | essee the right
not nerely to enjoy the property as under an
ordinary |ease but also to extract mnerals
fromthe land and to appropriate themfor his
own use or benefit, in addition to the usua
rent for the area demised, the Ilessee is
required to pay a certain anmount in respect of
the mnerals extracted proportionate to the
guantity so extracted. Such payment is called
"royalty’."
In the light of the aforesaid neaning of the term’royalty’,
it was submitted by Shri Sorabjee that the Centra
CGovernment under Section 9(3) can enhance the rates of
royalty payable on the extracted mnerals by the | essee and
it isto be paid to the I'essor, the State concerned in whose
territory/jurisdiction the mnes are situated but the
i mpugned Notification was issued in exercise of that power
not for ‘developing mnes but it is solely issued for the
purpose of conpensating the States exchequers for the 1o0ss
of revenue suffered by them and that such a Notification has
not hi ng to do wth the developnent of mnerals and
therefore, is beyond the scope and anbit of Section 9(3).
Sane view was canvassed by | earned counsel Shri Sanghi and
Shri Ranaswany.
20. Having given our anxious consideration we find there is
no substance in this contention. The reasons are obvious.
The legislature has entrusted the Central Government wth
the power to enhance the rates of royalty fromtine to tine.
It is of course true that traditionally speaking royalty is
an ampount which is paid under contract of |lease by the
| essee to the lessor, nanely, the State Cover nnent s
concerned and-it is comensurate with the quantity
111
of mnerals extracted. But we cannot |ose sight of the fact
that since 1981 such enhancenent of royalty has not been
done by the Central Governnent. Rates of royalty /fixed
before a decade, with the passage of tine and fall in’ noney
value and increase in inflation would naturally becone
illusory. Therefore, the States would legitimtely claim
for increasing the rates or royalty. They —unsuccessful |l y
tried to do so thensel ves by inposing cesses on royalty. In
these circunstances, it was perfectly open to the Centra
Covernment to exercise its power under Section 9(3) and
enhance the rates of royalty so that loss to the States
exchequer of the anpbunts which otherwi se woul d “have been
available to the States could be conpensated. (It is. not
that the States were otherwise not entitled to the royalty
amounts; but because of the operation of Section 9, the
power of the States to enhance the royalty get vested in the
Central Covernment. But once the rates are enhanced by the
Central Covernment, the enhanced royalty was to be received
by the State and same is to recovered from concerned |essee
of mnerals. In fact M. Sanghi was right when he cont ended
that there is no question of the royalty anounts being
distributed by the Centre to the States as per Articles 268
and 269 of the Constitution. That once royalty anobunts are
fixed by the Central CGovernnent under Section 9(3), the
States automatically becone entitled to receive the same
fromlessees of minerals who are allowed to extract them on
paynment of such ampunts of royalty to the State which is the
owner -l essor of these minerals. Enhancenent of rates of
royalty cannot be said to have no nexus with the devel oprment
of mnerals as contended by |earned counsel for the wit
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petitioners, only because the enhanced rates of royalty are
to go to swell the exchequers of concerned States. In the
case of Orissa Cenment Limted (supra), while interpreting
Entry 50 in the light of Section 9 of the Act, Ranganathan
J. speaking for this Court has observed as under: -
"To take up Entry 50 first, a perusal of Entry
50 woul d show that the conpetence of the State

Legi sl ature with respect thereto is
circunscribed by "any linmtations inposed by
Par | i ament by law relating to m ner a
devel opnent’ . The M MRD Act 1957 is -

there can_be no doubt about this, a law of
Parlianment relating to mneral devel opnent.
S. 9 of the said Act enpowers the Central Gov-
ernnent to fix, alter, enhance or reduce the
rates of royalty payable in respect of
m neral s, removed fromthe |and or consumed by
the |essee. Sub-Section (3) of Section 9 in
terns states that the royalties payable under
the  Second Schedule to that Act shall not be
enhanced nore than once during a period of
three years. India Cenment has held that this
is a clear bar on the State Legislature taxing
royalty so-as, in effect, to amend the Second
Schedule” to the Central Act and that if the
cess is taken as a tax falling under Entry 50
it will be ultra viresin view of the provi-
sions of the Central Act."
At page 168 of the said report while dealing with the topic
of devel opment of mnerals, Ranganathan J. exam ned the con-
tention that inposition of such cesses had no nexus with the
devel opnent of mineral. Relying upon the observations found
in earlier judgnent of this Court it was observed that these
observations establish on the one hand that the distinction
sought to be nade between mineral devel opnent and minera
area development is not a real one as the two types of
devel opnent are inextricably and integrally interconnected
and, on the other, that fees of the nature
112
we are concerned with, squarely fall - within the scope of the
provisions of the Central Act. The object of Section 9  of
the Central Act cannot be ignored. The terms of Section 13
of the Central Act extracted earlier enpower the Union to
franme rules in regard to natters concerning roads -and
environnent. Section 18(1) enpowers the Central ~ Governnent
to take all such steps may be necessary for the conservation
and devel opnent of minerals in India and for protection of
environnent. These in the very nature of things cannot nean
such anenities only in the mnes but take in also the areas
leading to and all around the mines. The developnent of
mneral areas is inplicit in them Section 25 inplicitly
authorises the levy of rent, royalty, taxes and fees | under
the Act and the rules. The scope of the powers thus
conferred is very wide. The purpose of the Union contro
envisaged by Entry 54 and the MMR D. Act, 1957, is to
provide for proper devel opnent of mines and mineral areas
and also to bring about a uniformity all over the country in
regard to the minerals specified in Schedule 1 in the nmatter
of royalties and, consequently, prices. Ranganathan J. agree
with M. Bobde who appeared for Central CGovernnent that
prices of mnerals for exports were fixed and could not be
escal ated with the enhancenent of the royalties and that if
different royalties were to be charged by different States,
their working woul d becone inmpossible. There appeared to be
force in this submission. As pointed out in India Cenent
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Case, the Central Act bars an enhancenent of the royalty
directly or indirectly, except by the Union and in the nan-
ner specified by the 1957 Act.

21. It becones, t her ef or e, cl ear t hat enhanci ng
uni form yrates of royalty for the entire country even though
m nerals mght be extracted fromdifferent State’'s territory
is necessary for having uniformpattern of price of mnerals
and that has a direct |inkage with the devel opnent of m n-
eral s. It is also to be kept in viewthat regulating the
rates of royalty on extraction of mnerals has also an
important role to play in opening up new 1 mning areas for
Wi nning mnerals. In this connection we may refer to
Section 18 of the Act which deals with mineral devel oprent.
Sub-section (1) of Section 18 |lays down that it shall be the
duty of the Central Governnment to take all such steps as may
be necessary for the conservation and systematic devel oprent
of mnerals in India and for the protection of environnent
by preventing or controlling any pollution which may be
caused' by prospecting or mning operation and for such
pur poses, the Central Governnent may by Notification in the
Oficial CGazette, nake such rules as it thinks fit. Sub-
Section (2) thereof |lays down that in particular and v.
wi thout prejudice tothe generality of the foregoing power
such rules may provide for all or any of the follow ng
matters, nanely, /(a) the opening of new nmines and the
regulation of mning operations in -any area (b) t he
regul ati on of the excavation or collection of mnerals from
any mine. It is obvious that rules framed under Section 18
(2) have a direct nexus with the devel opnent ' of mnerals.
In this connection we may refer to Mnerals Conservation And
Devel opnent Rul es, 1988 franed under Section 18 sub-section
(2) of the Act. It is true that these rules do not apply to
coal but as laid down by Section 18(1l) read with Section 30
A even for nmining |l eases for coal such rules in appropriate
cases may be nmade applicable. Rule 45 of these rules deals
with nonthly, quarterly and an-
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nual returns by owners of every mne. Wen we ‘refer to
prescribed return fromthe owner of the mne we find from
Form 1-9 that Form 1-1 will govern the nonthly return for
other mines and various information sought for iron ore .in
Part 1 of the form Itemno.4 in that part deals with rent
and royalty paid. Thus royalty anount has to be nentioned

in the form It becones, thus, clear that fixation  of
royalty rates is in the real mof devel opnment of nminerals as
envi saged by Section 18 of the Act. It is, therefore, not

possible to agree with the |earned counsel for~ the wit
petitioners that fixation of rates of royalty has nothing to
do with the devel opment of mnerals.

22.That takes to the contention that even if it were so the
i mpugned Notification is ultra vires Section 9(3) as it has
nothing to do with the devel opnment of minerals. As we have
al ready seen earlier, to have a uniformpattern of rates of
royalty to be charged for extracting different qualities and
quantities of mnerals fromdifferent parts of the country
is a very vital aspect of the devel opment of mnerals. It
is true that one of the mamin objects of the Notification was
for reconpensing the |loss suffered by States, but the facts
remains that they suffered loss since the last hike in
royalty was done in 1981 by the Central Government. It
cannot be said that even as purchasing power of rupee had
fallen and inflation had risen including the prices of coa
in national and international market, there was no felt for
raising the rates of royalty to be charged for extraction of
mnerals |ike coal fromthe | ease holders when the minera
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belonged to the State. |If the amount of royalty is so
enhanced, it has to go to the coffers of the State concerned
which is the owner of the mneral

This is a logical corollary of enhanced rates of royalty.
It cannot be said to be an irrelevant consideration as tried
to be suggested by the | earned counsel for the petitioners.
On the contrary, it was a relevant consideration because the
States have to nonitor the working of the mines and the
income generating fromextraction of mnerals within their
respective territories. |If the Central CGovernnment exercised
its power under Section 9(3) of the Act though belatedly in
1991 for bringing out this result, it cannot be said that it
has done what is ultra vires or beyond the scope of Section
9(3) of the Act. In this connection we rmay keep in viewthe
basic fact that mnerals as found in the bowels of the earth
or attached to earth surface by itself cannot devel op. For
developing it, it hasto be brought on the surface and
separated fromthe crust of the nother earth and that can be
done by /mining operation for w nning these mnerals. In
this connection it is profitable to |look at Section 3 of the
Act . It defines minerals to include all mnerals except
m neral oils including natural gas and petroleum M ni ng
| ease is defined to nean a lease granted for the purpose of
undertaking mning operations and includes a sub-I|ease
granted for such purpose. M ning operation nmeans any opera-
tions undertaken for the purpose of w nning any mneral. It
i s obvious that devel opnent of mineral as envi saged by Sec-
tion 18 of the Act and even by Entry 50 of List 11 of the
Seventh Schedul e of the Constitution, necessarily would nean
extraction of mneral out of the bowels of ‘earth or from
crust of earth by mining operations. Therefore, ‘the term
devel opnent of mnerals has a direct linkage wth mning

operati on. Wthout that minerals  cannot devel op by
thensel ves. |In Wrds and Phrases, Pernmanent Edition, Vol unme
No. 27
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i ssued by West Publishing Conpany, St. Paul Mnn., the term
m neral is defined at page 21 0 as follows:
"A mneral is a natural body destitute of
Organi sation or life."™ It _has also been shown
that a mineral is anything that grows in mnes
and contains metals.- It is further nentioned
therein that the mineral as used in a deed
will be restricted to that given it~ by -the
custom of the country in which the deed is to
oper at e. Mneral in ordinary and comon
meani ng i s conprehensive termincluding every
description of stone and rock deposit whether
containing netallic or nonmetal lic  substance.
The word mineral in popular sense nmeans /those
inorganic constituents of the earth s crust
whi ch are comonly obtai ned by m ning or other
process for bringing themto the surface for
profit. M neral hidden in the bowel of the
earth by thenselves cannot yield profit to
anyone and they becone ninerals when they are
brought out on the surface of the earth buy
m ni ng operati ons.
23.1t nust therefore be held that regulation of mnes and
devel opnent of mnerals are i nt erconnect ed concept s.
Consequent |y, it is not possible to agree wth t he
contention of the |learned counsel for the wit petitioners
that inmposition of royalty has nothing to do wth the
devel opnent of minerals or that enhancing the rates of the
royalty by the inmpugned Notification is extraneous to the
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purpose of developing mnes but is solely for swelling the
coffers of the States. Once that conclusion is reached,
there woul d survive no question of Notification being issued
partly for legitimte purpose of enhancing royalty rates
after a decade from 1981 and partly for an irrelevant
purpose of swelling the State exchequer. |In fact the entire
purpose of this exerciseis for a legitimte relevant
purpose for developing the mnerals and enabling the State
which are the owners thereof to properly nanage the mining
| eases so that minerals can develop on a uniform pattern
throughout the country. 1In that viewof the mtter the
subm ssi on made by Shri Ramaswamy relying on case S. Pratap
Singh v. The State of Punjab (1964 (4) SCR 733) that alien
purpose cannot be mxed with statutory purpose is of no
avail to him The argunment of Shri Sanghi relying upon the
decision of this Court in case Chanan Mal & Others, State of
Haryana & OQthers (1977 (1) SCC 340) in para 23 at page 350
that declaration, under Section has a |limted coverage also
cannot | be of any assistance to himfor the sinple reason
that whatever may be covered by Section 2 declaration, it
has definitely covered the inposition of royalty by the
Parliament as held in the Constitution Bench decision of
this Court in India Cenent Case (supra). As a result of
this di scussion it must be held that the i mpugned
Notification cannot be said to be ultra vires of Section
9(2) of the Act. The second point is, therefore, answered
in the negative.
Point No. 3
24. The question is whether the inpugned Notificationis a
pi ece of colourabl e exercise of power and, therefore, nul
and void. It has to be kept in viewthat it isan  exercise
of delegated |egislative function entrusted to the  Centra
CGovernment by Parlianent under Section 9(3). The concept of
colourabl e legislation has a well defined connotation so far
as parent legislation is concerned.” If the |Ilegislation
trespasses on a field not reserved for it under the rel evant
entry of the. Seventh Schedule it can be said to be
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a colourable legislation neaning thereby it purports to get
covered by an entry which does not give | egi sl ative
conpetence to the | egislature concerned to enact such a | aw.
Adverting to the <concept of colourable legislation a
Constitution Bench of this Court in case of Federation of
Hotel & Restaurant v. Union of India & Ohers (AIR 1990 SC
1637), made the foll owi ng pertinent observations:-

"The constitutionality of the |aw  becones

essentially a question of power which in a

federal <constitution, wunlike a legally om

ni potent legislature l|ike the British / Par-
[iament, turns upon the construction of the
entries in the legislative |Ilists: | f a
legislature with limted or qualified' juris-
di ction transgressed its power s, such
transgressi on may be open direct and overt - or
di sguised indirect and covert. The latter
kind of trespass is figuratively referred to
as ’'colourable legislation’, connoting that

al t hough apparently the |egislature purports

to act within the limts of its own powers yet

in substance and in reality, it encroaches
upon a field prohibited to it, requiring an
exam nati on, with some strictness, t he

substance of the legislation for the purpose
of determining what is that the |legislature
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was really doing. Werever |egislative powers
are distributed between the Union and the
St ates situations may arise wher e t wo
| egislative fields nmight apparently overlap
It is the duty of the Courts, however,
difficult it may be, to ascertain to what
degree and to what extent, the authority to
deal with matters failing within these cl asses
of subjects exists in each legislature and to
define in the particular case before them the
l[imts of the respective powers."
5.1t is obvious that this aspect of colourable |Iegislation
would not strictly ply while judging the legality of the
exerci se of the del egated |egislative function
In fact it could not be contended by | earned counsel for the
wit petitioners that the Central Government had no power to
act under Section 9(3). Therefore, in the strict sense,
there i.'s no question of the said Notification being a piece
of col ourabl e | egislation touching upon the power of sone
other authority functioning under any other provision of
del egated |l egislation. However, it has also to be observed
that even in cases of delegated legislation, there are well
defined limtations beyond which if such an exerci se
projects itself, it would becone ultra vires the provision
permtting such an exercise. W nay profitably refer to a
decision of this Court in case Indian  Express Newspapers
(Bonbay) Pvt. Ltd. and Qthers etc. etc. v. Union of India &
O hers. (AIR 1986 SC 515). A Bench of three learned Judges
of this Court speaking through Venkataramiah J., as he then
was, in connection with Notification issued under Section 25
of the Custons Act which was a piece of subordinate |egisla-
tion has nmade the follow ng observations: -
"A piece of subordinate |egislation does not
carry the sanme degree of inmunity which is
enjoyed by a Statute passed by a competent

| egi sl ature. Subordinate | egislation may be
guestioned on any of the grounds on which
pl enary | egi sl ation is guesti oned. In

addition it my also be questioned in the
ground that it does not conformto the statute
under which it is made. It may further _be
guestioned on the ground that it is contrary
to some other statute. That is because
subordinate legislation nust yield to plenary
legislation. It may al so be gquestioned on the
ground that it is unreasonable not in the
sense of not being reasonable but in the sense
that it is manifestly arbitrary. 7
Keeping in viewthis legal position, |let us
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exam ne the challenge to the inpugned Notification - on the
ground that it is a colourable device. It was subnitted by

the wit petitioners that though purporting to act  ‘under
Section 9(3) of the Act and by which an effort was made by
the Central Governnent to raise the rates of royalty, _in
subst ance they wanted only augnent the coffers of the State
Government and nothing nore and in that manner it was a
col ourabl e exercise of power on the part of the Centra

CGover nrrent . Wi | e di scussing Point No.2, we have already
repelled this contention. For the reasons recorded therein
even this contention has to be rejected. Qur attention was
invited by &fr. Sor abj ee, | earned counsel for the ap-
pellants, Ms. Birla Jute and Industries Limted, to the
counter filed by the Union of India and the State CGovernnent
in the H gh Court for justifying the inmpugned Notification
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That counter is found at page 52 in SLP(C) No, 8190/ 94. A
conbi ned counter was filed on behalf of the respondent nos.
1, 3 and 4 in Msc. Petition No.2907 of 1992 before the
H gh Court in the case of W. Saurashtra Cenent & Chenicals
India Ltd. and Another and it was relied upon by the
concerned authorities in all the other cases. In the said
counter at paragraph 'Q it has been averred that the State
CGovernment tried various nethods for increasing their rev-
enue from time totime a.-, stated in the petition. The
State Covernment enacted various Laws inposing Mnerals Area
Devel opnent and ot her cesses. These have been struck down
by the Hon ble Supreme Court and the State Governnents,
therefore, were left with practical difficulties in naking
necessary financial arrangenent, The matter was examined in
details on the representation nmade by the various State
CGovernments and after considering all aspect of the matter,
a reasonable increase in the royalty was found justified
and, therefore, the Central CGovernnent has issued the said
Noti fication. That after revision of rates of royalty on
coal in ' February, 1981 the next revision was due in Feb-
ruary, 1985, Study group was appointed in 1984 to consider
all aspects in depth regarding revision of rates of royalty
on coal. The study group et representatives of the State
CGovernment and ascertained their views. It also issued a
guestionnaire to /the State Governnents, calling for data
relating to production of coal, rates of royalty, cesses, if
any levied by themand other relevant  information. The
study group found that nost of the coal producing States
were | evyi ng cesses ‘and taxes on-coal the incidence of which
was nmuch higher than that or royalty. Sone of these taxes
cesses were being |evied asa percentage of the pit-head
val ue of coal by the State Governnents. ~ Al the State Gov-
ernments representated to the study group that the rates of
royalty on coal should bear a close correlation with the

prices of coal. The coal producing States, particularly
West Bengal and Bi har pressed for fixation of royalty on ad
val orem basis instead of the existing specific rates. The

study group expressed its views that any levy of royalty on
ad valorem basis, wthout a conmitnent from the State
CGovernments to refrain fromlevying cesses, would not be
equitable as it would have a cascading effect on the prices
of coal paid by the consumers. Thereafter the counter re-
ferred to the striking down of cesses inposed by various
State legislatures by this Court and then at paragraph 'T
it is stated that CGovernnents whose cess Acts were declared
unconstitutional and collection of cesses was stopped were
suffering substantial |osses of revenues, they approached
117

the Central Governnment to revise the rate of royalty on coa
i Mmediately to help the to get out of the financial crisis.
It is further averred in the counter that in “order to
exam ne the requests of State Governments to increase the
rates of royalty Department of Coal appointed yet another
study group on 6th February, 1991 to exam ne the report - of
the wearlier study group and recommend appropriate increase
in royalty in the wake of the Suprene Court’s Judgnent in
India Cements Case and subsequent judgnents of the High
Courts. The study group discussed the issues wth the
representatives of the coal producing States CGovernments and
considered their views. Then follows paragraph U which
states that after considering the report of the second study
group the rates of royalty on coal have been revised froman
average of Rs.5.30 per tonne to Rs.70/- per tonne we.f
1.3.1991. These rates have not been made applicable to the
States of Assam and West Bengal because these States are
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| evying/collecting cesses on coal as their Cess Acts have
not been struck down by the Courts so far.

26.Placing reliance on these avernents, of the concerned
authorities it was vehenmently contended by M. Sorabjee and
M. Ramaswany that the inmpugned Notification is issued not
for the purpose of devel opnent of mneral as contenpl ated by
Section 9(3) but entirely for a collateral purpose of
conpensating the State Governments for the |oss of cess
revenues and for welling their coffers. It is not possible
to agree wth this contention. The aforesaid avernents
clearly indicate that from 1981 rates of royalty were not
i ncreased further and there was a denmand fromall States to
nmake suitable increase in rates of royalty be comensurate
with the rising prices of coal. That is why the first study
group was appointed in 1984 and that was foll owed by second
study group of 1991 Naturally the second study group cane
the conclusion that the cesses inpose were struck down by
this Court and, there fore, there was a need for properly
enhancing royalty rates. As Section 9(3) is the only
Section ‘remaining in field which could pernmt such an
exercise ~and it only the Central Government which could do
so, accordingly the inpugned Notification has been issued.
It tried to enhance the rates of royalty which earlier the
States unauthorisedly tried to bring about. [If the origina
wit petitioner’s contentions are accepted, it could even be
contended that neither the Central Government under Section
9(3) nor the State Governments coul dincrease the rates of
royalty and 1981 rates which have becone illusory with the
passage of time would continue to hold the field ad
infinitum It has to be kept inviewthat a fresh exercise

of delegated Ilegislative function in all the facts and
circunstances did justify such enhancenent at | ease after 10
years of the wearlier revision in 1981. The notive

underlying the said enhancenent to conmpensate the States for
| oss of revenue which they have suffered cannot be said to
be totally irrelevant or having any vitiating effect on the
exercise of power under Section 9(3) which is otherw se
required to be resorted to in the facts and -circunstances
of the case. The notive of legislature or for that ‘nmatter
that of the delegate in exercising delegated |[egislative
function for enacting a provision wthin its -conpetence
cannot be considered to be in any way having any relevant
nexus to the efficacy of the product of such an exercise.
As we have already discussed earlier, the mneral belongs to
the States, and so, if the Central Covern-
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ment has taken into consideration the fact that the States
revenues are required to be re-conpensated on account of the
| oss suffered by themin their abortive efforts to escalate
the royalty, it cannot be considered to be an irrelevant
consideration. It clearly appeared that after 10 years from
1981 during which the royalty rates remained static | there
was a crying need of the day for the Central CGovernnent to
exercise its power under Section 9(3) and to revise upward
the royalty rates in conformty v. with the rising prices. of
the mnerals around as nentioned in the counter and for
which there was a strong representation by the various
States Governments to the Central CGovernment. Wth respect
we are not in a position to endorse the view of the High
Court that the inmpugned Notification was a col ourabl e devi se
and was issued for extraneous purpose. Equally, we are not
in a position to agree with the contention of Shri Ramaswany
that the said Notification was issued for an alien purpose.
The third point for our consideration is, t herefore,
answered in the negative.
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Poi nt No. 4

27.S0 far as this point is concerned, it is true that even
the exercise of delegated power can be challenged on the
ground that it is highly arbitrary, irrational and con-
fiscatory in nature and would not stand the test of Article
14 and 19(1)(g). Learned counsel for the wit petitioners
submitted that as conpared to the rates of royalty fixed in
198 1, the present rates have gone up by 200 to 400 per cent
and, therefore, they have becone confiscatory in nature. It
is not possible to agree with this contention as the wit
petitioners have laid no evidence to showas to how this
escal ation of rates for different types of coal extracted by
the | essee of mnes had adversely affected their business or
that they are thrown out of business because of such heavy
burden of escalated royalty. It is not the case of any of
wit petitioners that their mning operations had to be
cl osed down because of such high rates of royalty as
enhanced by the inpugned Notification. Also there is
nothing on record to show whether the burden of this
enhanced rates of royalty is borne only by the | essee of the
m nes who have extracted the mnerals and has not been
passed on to the customers by adding it to the price of
coal . As all these are questions of facts there should be
cl ear pleading and proof There is no such material on the
record from which on the basis of such argunments any
decision can be rendered. Only on this short ground, we
nmust hold that the original wit petitioners have failed to
show how the enhanced rates of royalty as per the inpugned
Notification have ‘become unreasonable or confiscatory in
nature. Point No.4 is, therefore, answered in the negative.
28.As all the points raised by the wit petitioners are
answered against them the inevitable result is ‘that the
orders passed by the High Court in their favour by partly
allowing the wit petitions will have to be quashed and set
aside and their wit petitions will have to stand di sm ssed.
In the result Cvil Appeal Nos.275/94 and 276/ 94 are
al | owed. The judgnent and order of the H gh GCourt in
M P. No. 10/93 dated 17.12.93 are quashed and set aside and
the wit petition is disnssed. Simlarly, ~appeal No.
1994/ 95 from SLP(C) No. 3395 of 1994 nmoved by, the State of
Madhya Pradesh is also allowed. The judgnment and order of
the H gh Court in Msc. Peti-
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tion No.7907/92 dated 17.12.93 are quashed and set aside and
the said petition is also disnissed. G vil Appea
No. 1995/95 arising out of SLP(C) No. 8190/94 noved by Ms.
Birla Jute and Industries Ltd. is disnmssed. Inthe facts
and circunstances of the case, there will-be no order as to

costs in all these matters.
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