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The Judgnent of the Court was - delivered by

PATTANAI K, J. In thi's Crim nal Appeal, the conviction of the accused
appel l ant is based /upon the dying declaration of the deceased which was
recorded by the judicial magistrate (P.W4). The | earned sessi ons Judge as
well as the High Court held the dying declaration nade by the deceased to
be truthful, voluntary and trustworthy. The nagistrate in his evidence had
stated that he had contacted the patient through the nedical officer on
duty and after putting sonme questions to the patient to find out whether
she was able to nmake the statenent; whether she was set on fire; whether
she was conscious and able to nake the statenent and on being satisfied he
recorded the statenment of the deceased. There was a certificate of the
doctor which indicates that the patient was conscious. The high Court on
consi deration of the evidence of the magistrate as well as on the
certificate of the doctor on the dying declaration recorded by the

magi strate together with other circunstances on record cane to the

concl usion that the deceased Chandrakal a was physically and nentally fit
and as such the dying declaration can be relied upon. Wen the appea

agai nst the judgnment of the Aurangabad bench of the Bonbay High Court was
pl aced before a three Judges bench of this court, the counsel for the
appel lant relied upon the decision of this court in the case of Paparanbaka
Rosama and Ors. v. State of Andhra Pradesh, [1999] 7 SCC 695 and cont ended
that since the certification of the doctor was not to the effect that the
patient was in a fit state of nmind to nmake the statenent, the dying

decl arati on coul d not have been accepted by the court to formthe sole
basi s of conviction. On behal f of the counsel appearing for the State

anot her three Judges bench decision of this court in the case of Kol
Chunilal Savji and Anr. v. State of Gujarat, [1999] 9 SCC 562 was relied
upon wherein this court has held that if the nmaterials on record indicate
that the deceased was fully conscious and was capable of naking a
statenment, the dying declaration of the deceased thus recorded cannot be

i gnored nerely because the doctor had not nade the endorsenent that the
deceased was in a fit state of mnd to make the statenment in-question
Since the two aforesai d deci sions expressed by two benches of three |earned
Judges was somewhat contradictory the bench by order dated 27.7.2002
referred the question to the Constitution Bench

At the outset we make it clear that we are only resolving the so-called
conflict between the aforesaid three Judges bench decision of this court,
where-after the crimnal appeal will be placed before the bench presided
over by Justice M B. Shah who had referred the matter to the Constitution
Bench. W are, therefore, refraining fromexam ning the evidence on record
to cone to a conclusion one way or the other and we are restricting our
consi derations to the correctness of the two decisions referred to supra.
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The juristic theory regarding acceptability of a dying declaration is that
such declaration is made in extrenmity, when the party is at the point of
death and when every hope of this world is gone, when every notive to

fal sehood is silenced, and the man is induced by the nost powerful

consi deration to speak only the truth. Notw t hstandi ng the sanme, great
caution nust be exercised in considering the weight to be given to this
speci es of evidence on account of the existence of many circunstances which
may affect their truth. The situation in which a man is on death bed is so
solemm and serene, is the reason in law to accept the veracity of his
statement. It is for this reason the requirements of oath and cross-

exam nation are dispensed with. Since the accused has no power of cross-
exam nation, the court insist that the dying declaration should be of such
a nature as to inspire full confidence of the court in its truthful ness and
correctness. The court, however has to always be on guard to see that the
statenment of the deceased was not as a result of either tutoring or
pronpting or a product of inmagination. The court also nust further decide
that the deceased wasin a fit state of mnd and had the opportunity to
observe and identify the assailant. Normally, therefore, the court in order
to satisfy whether the deceased was in a fit nental condition to nake the
dyi ng declaration | ook up to the nmedi-cal opinion. But where the
eyew t nesses state that the deceased was in a fit and conscious state to
make t he decl aration, the nedical opinion will not prevail, nor can it be
said that since there is no certification of the doctor as to the fitness
of the nmind of the /'declarant, the dying declaration is not acceptable. A
dyi ng decl aration can be oral or in witing and in any adequate nethod of
conmuni cati on whether by words or by signs or otherwise will suffice
provided the indication is positive and definite. In nost cases, however,
such statenents are nmade orally before death ensues and is reduced to
witing by soneone |ike a magistrate or a doctor or a police officer. Wen
it is recorded, no oath is necessary nor is the presence of a magistrate is
absol utely necessary, although to assure authenticity it is usual to call a
magi strate, if available for recording the statenent of a man about to die.
There is no requirenent of |aw that a dying declaration nust necessarily be
made to a nmagi strate and when such statenent is recorded by a nmagistrate
there is no specified statutory formfor such recording. Consequently, what
evidential value or weight has to be attached to such statenent necessarily
depends on the facts and circunstances of each particular case. Wuat is
essentially required is that the person who records a dying declaration
must be satisfied that the deceased was in a fit state of mind. Were it is
proved by the testinony of the magistrate that the declarant was fit to
make the statenment even w thout exam nation by the doctor the declaration
can be acted upon provided the court ultimately holdsthe sane to be
voluntary and truthful. A certification by the doctor is essentially a rule
of caution and therefore the voluntary and truthful nature of the

decl arati on can be established otherw se.

Bearing in mnd the aforesaid principle, |let us now exam ne the two

deci sions of the court which persuaded the bench to make the reference to
the Constitution Bench. |In Paparanbaka Rosanma and Ors, v. State of Andhra
Pradesh, [1999] 7 SCC 695 the dying declaration in_.question had been
recorded by a judicial nagistrate and the magi strate had nade a note that
on the basis of answers elicited fromthe declarant to the questions put he
was satisfied that the deceased is in a fit disposing state of mnd to nake
a declaration. Doctor had appended a certificate to the effect that the
pati ent was conscious while recording the statenent, yet the court canme to
the conclusion that it would not be safe to accept the dying declaration as
true and genui ne and was made when the injured was in a fit state of nind
since the certificate of the doctor was only to the effect that the patient
is conscious while recording the statement. Apart fromthe aforesaid
conclusion in law the court also had found serious |acunae and ultinmately
did not accept the dying declaration recorded by the magi strate. In the
latter decision of this court in Koli Chunilal Savji and Anr. v. State of
Gujarat, [1999] 9 SCC 562 it was held that the ultinate test is whether the
dyi ng decl aration can be held to be a truthful one and voluntarily given.
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It was further held that before recording the declaration the officer
concerned nmust find that the declarant was in a fit condition to make the
statenment in question. The court relied upon the earlier decision. |In Ravi
Chander v. State of Punjab, [1998] 9 SCC 303 wherein it had been observed
that for not exam ning by the doctor the dying declaration recorded by the
executive magi strate and the dying declaration orally nade need not be
doubted. The mmgi strate being a disinterested witness and is a responsible
of ficer and there being no circunstances or material to suspect that the
nagi strate had any ani nus agai nst the accused or was in any way interested
for fabricating a dying declaration, question of doubt on the declaration
recorded by the magi strate does not arise.

The court also in the aforesaid case relied upon the decision of this court
in Harjeet Kaur v. State of Punjab, [1999] 6 SCC 545 case wherein the

nmagi strate in his evidence had stated that he had ascertained fromthe
doct or whether she was in a fit condition to nmake a statenment and obtai ned
an endorsenent to that effect and nerely because an endorsenent was nade
not on the declaration but on the application would not render the dying
decl arati on suspicious in any manner. For the reasons already indicated
earlier;, we have no hesitation in comng to the conclusion that the
observations of this court in Paparanbaka Rosanma and Ors. v. State of
Andhra Pradesh, [1999] 7 SCC 695 to the effect that "in the absence of a
medi cal certificationthat the injured was in a fit state of mnd at the
time of nmaking the declaration, it would be very much risky to accept the
subj ective satisfaction of a magi strate who opined that the injured was in
afit state of mind at the tinme of nmaking a declaration" has been too
broadly stated and is not the correct enunciation of law. It is indeed a
hyper-technical view that the certification of the doctor was to the effect
that the patient is conscious and there was no certification that the
patient was in a fit state of mnd specially when the magistrate
categorically stated in his evidence indicating the questions he had put to
the patient and fromthe answers elicited was satisfied that the patient
was in a fit state of mind where-after he recorded the dying declaration
Therefore, the judgnent of this court in Paparanbaka Rosamma and Ors. v.
State of Andhra Pradesh, [1999] 7 SCC 695 nust be held to be not correctly
deci ded and we affirmthe lawlaid dowm by this court in Koli Chunila

Savji and Anr. v. State of CGujarat, [1999] 9 SCC 562 case.

The records of the Crinminal Appeal nay now be pl aced before the bench
presi ded over by Shah, J fromwhich court the reference has been nade.




