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ACT:

Madhya Pradesh Excise Act (2 of 1915)-Ceneral conditions of
Li cence nmmde under the Act, r. 26 and Foreign Liquor Rules
nmade under the Act, r. 4-Balance of stock on expiry of
I i cence- Enhancenent of |icence fee for next year-If bal ance
of stock liable to enhanced fee.

Del egat ed | egi sl ati on-Wen rul e can be nade retrospective.

HEADNOTE

The respondent had a licence for sale “of foreign |iquor
i ssued under the Foreign Liquor Rules made under the WMadhya
Pradesh Excise Act, 1915. On the date of the expiry of the
licence (March 31, 1964), he had a large quantity of unsold
foreign liquor, which had to be surrendered by him to the
authorities. As the Governnent was contenplating enhancing
the licence fee. he gave an wundertaking to pay the
di fference and he was allowed to keep the excess stock. He
also obtained a fresh licence for one year —comenci ng  on
April 1, 1964.

On April 25, 1964, the Foreign Liquor Rules were anended.
The scale of |licence fees was enhanced wth retrospective
effect fromApril 1, 1964; and r. |1V was anended providing
that the licensee shall be liable to pay the difference in
the event of the enhancenent of the scale of fees on. the
bal ance of stocks during the currency or on the  expiry of
the licence.

But the State’s demand for the difference was successfully
chall enged by the respondent, in the High Court, 'on the
ground that the bal ance of stocks on March 31, 1964, was
covered by the licence fee already paid and could not  be
subj ected to enhanced | evy.

Al'l owi ng the appeal to this Court,

HELD : (1) Subordinate |egislation nade by a del egate cannot
have retrospective effect unless the rule-making power in
the concerned statute expressly or by necessary inplication
confers power in this behalf. But s. 63 of the Act does
contenplate not nerely the power to nmake rules but to bring
theminto force fromany previous date. |t states that al
rul es made under the Act shall have effect fromthe date of
publication in the official gazette or frominch other date
as may be specified in that behalf. Therefore, the enhanced
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levy of licence fees operates fromApril 1, 1964. [236F, H
237A]

(2)Rule XXVI of the General Licence Conditions provides
that if there is enhancenent of duty, the |licensee shall pay
the difference of duty on the 'balance of stocks’ as on the
date preceding the expiry of the licence. The rule also
provides for refund by the State if there is a reduction of
duty. Reading this rule with the amended r. IV of the
Foreign Liquor Rules, the 'balance of stocks’ is the surplus
stock held by the Iicensee i Mmedi ately before the expiry of
his licence. Therefore the quantity held over on March 31
1964, becane liable to the enhanced |icence fee on April 1,
1964. [ 238E-F]
(3)(a) If the respondent’s contention is accepted persons
who have huge stocks l'eft over will not have to pay the
enhanced licence fee while fresh licensees would be so
liable ; and [238-G
(b)If the respondent had surrendered his stock as he
shoul d have but for his undertaki ng he woul d have had to pay
the enhanced rate for such | eft-over stock. [238H]

235

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 668 of 1968.
From the Judgnent and Order dated 2nd March 1965 of the
Madhya Pradesh High Court in Msc. Petition . No. 348 of
1964.

Ram Panjwani, 1. N Shroff and H S. Parithar, for the
appel | ants.

B. N. Lokur and A. G Ratnaparkhi, for the respondent.

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-The claimof the appellant, the State of
Madhya Pradesh, to | eavy enhanced |icense fee on the spill-
over stock of intoxicating liquor held as on April 1, 1964
by the respondent who runs. a bar, was successful ly
challenged in the High Court. So the State has cone up in
appeal, by certificate, under Art. 133 and disputes the
correctness of the view accepted by the Hi gh Court.

As is obvious, the facts are brief and beyond dispute, the
issue of law straight and sinple and our —decision, on a
careful study of the alternative constructions of the
rel evant provision, is that the State is entitled to col lect
the fee on the revised scale. The respondent runs a cafe at
Indore and a foreign liquor bar booths expensive sales and
attracts affluent addicts. Naturally, as a profitable
proposition the respondent obtained a |icence for the sale
of foreign liquor (in FormF. L. 3) issued under the Foreign
Liquor Rules franed under the Excise Act, 1915(1). The
i cence which he held was for one year fromApril 1, 1963 to
March 31, 1964. At that tine, under the extant rules the
fee payabl e was 37 pai se per quart bottle of malt |iquor and
different rates for other kinds of foreign liquor. On the
date of expiry of the licence, viz., 31st March 1 964, the
respondent had with hima large quantity of unsold |iquor
which was already in the Iicensed prenises, having been
brought earlier. He obtained a fresh licence for a further
peri od of one year commencing fromApril 1, 1964. Meanwhile
CGovernment was entertaining the idea of enhancing the scal es
of licence fee for the various kinds of foreign liquor. The
bal ance quantity left over with the respondent at the end

of the licensed period, viz., March 31, 1964 was checked by
the concerned Excise Oficials and a panchnama prepared in
that behal f. Odinarily, the surplus stock has to be
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surrendered by the licensee but, on an undertaking to pay
the difference in the event of an enhancenent of the rates,
the bar owner was permitted to keep on his prenises the
bal ance quantity so ascertained. Apparently the State
CGovernment had deci ded on the increased rate because we find
from Annexure B a demand bei ng made by the Excise |nspector
on the licensee to pay the difference of fees consequent on
the enhancenent of the scale of fees, as worked out on the
stock which remained in hand with the owner of the bar on
the night of March 31, 1964. Despite the undertaking given
to conply with such enhanced denand, the hotelier resisted
it and took up the stand that the bal ance stock had already
been subjected to licence fee when it was brought in and
that the subsequent raising of the rate of licence
(1) Madhya Pradesh Excise Act, 1915 (Act 11 of 1915).
236

fee could not be applied validly to such stocks. Since the
State .nsisted on |levying at the larger rate even on the
bal ance stock held on March 31, 1964 the respondent noved
the Hgh Court for the issuance of a wit quashing the
denmand as-illegal. The legality of the |levy depends oil the
applicability of the enhanced scales of licence fee to tile
bal ance of foreign liquor stock held by the Iicensee on the
m dni ght of 31/3-1/4/1964.
The facts being thus plain, we will straight go to the |aw
relied on by the State in support of its claim The Excise
Act and the Foreign Liquor Rules nmade thereunder govern
sales of these intoxicants and FormF.L.3 applies to bars
whi ch sell foreign liquor for consunption. on the prenises.
On April 25, 1964, the Covernnent, by virtue of its powers
under the Act, anended in certain respects the Foreign
Li quor Rules. One such amendnent concerns the scale of fees
in respect of licence in FormF.L.3, an  upward revision
havi ng been effected. The rule itself. although pronul gated
on April 25, 1964 was given effect “retrospectively from
April 1, 1964. Apart fromraising the rates, Rule |1V was
al so anended by the addition of the follow ng provision at
the end of it

"The licensee shall be liable to pay the

di fference of fees per bottle on the bal ance

of stocks of foreign liquor in the event  of

the enhancenment of the scale of fees during

the currency or on expiry of the licence."
Based on this nodification of the rules, the State nade the
demand for the difference.
Let us exanine the rival contentions and test the soundness
of each briefly. First of all, we have to ascertain the
scope and area of the rule-making powers, the ' limtations
thereon and the retroactive operation of such rules. There
is no doubt that unlike legislation made by a sovereign
| egi sl ature, subordinate legislation nade by a“ delegate
cannot have retrospective effect wunless the rule-naking
power in the concerned statute expressly or by necessary
implication confers power in this behalf. Qur attention has
been drawn to ss.62 (g) and (h) and 63 in this connection
by counsel for the State. The State Governnent may make
rules for the purpose of carrying out the provisions of the
Act (s.62). Such rules may regul ate the amount of fee. the
terns and conditions of |licences and the sale of fees and
the manner of fixing the fees payable in respect of such
licences [62 (g) and (h) 1. This provision, by itself. does
not expressly grant power to nmake retrospective rul es. But
s. 63 specifically states that * all rules nade and
notifications issued under this Act shall be published in
the Oficial Gazette, and shall have effect fromthe date of
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such publication or fromsuch other date as may be specified
in that behalf.’ Cearly the Legislature has enpowered its
del egate, the State Government, not nerely to nake the rul es
but to give effect to themfrom such date as nmay be
speci fied by the del egate. This provision regardi ng
subordinate |legislation does contenplate not nmerely the
power to nake rules but to bring theminto force from any
previ ous date.

237

Therefore antedating the effect of the anendnent of Rule IV
i s not obnoxious to the schene nor ultra vires s.62.

The focus mnust now turn on the disposal of the balance
stocks with |icensees held on the expiration of the period.
Rule XXV(1) regulates the disposal of such balance of
intoxicants left with vendors after the expiration of their
l'icences; if they get new licences on the expiry of the old
in respect of the sanme prenises; they are allowed to retain
the balance of stock for the purposes of the new licence |

r. XXV (a)]. 1n the event of the fee or duty bei ng enhanced
or reduced, r. XXVI makes such change applicable- to the
bal ance of stock. It is useful to reproduce r. XXVI here

"XXVI. Procedure to be followed when duty is
enhanced or reduced.

If it is notified by the Collector that from
any /particular date the duty |eviable on any

intoxicants is to be enhanced, all |icensed
vendors in possession  of such intoxicants
shal I, " on the evening preceding that date,

deposit « their stock with such persons as the
District Excise Oficer my appoint for the
pur pose. ~Such stocks shall remain in deposit
until verified and the District Excise Oficer
nmay order that the difference of ‘duty be
levied on the bal ance of the stocks, and the
licensee shall then pay such duty wthin
thirty days of the date on which the enhanced
rate of duty cones into force

(a) Provi ded that if such stock, or part of
such stock, be destroyed, the difference of
duty shall not be levied on the st ock
destroyed; and

(b) Provided also that if the balance of
stock so deposited is transferred to _another
i censed vendor, the difference of duty shal
be levied from the transferee before the
transfer is conpleted.

The above procedure regarding the deposit and
verification of st ock of i ntoxi cants
consequent on the enhancenent of duty  shal
al so apply when duty |eviable on any i ntoxi-
cants is reduced. Refund of the difference in
ditty consequent on the reduction in its rate
may be sanctioned by the Excise Comni ssioner
on receipt of an application fromthe |icensee
through the Collector of the district."

A fair reading of this rule yields only one result. The
i censed vendor in possession of surplus intoxicants on the
Late preceding expiry of his licence should ordinarily
deposit such stock with the appointed Excise Oficer. On

verification of the actual quantity of such stock, the
District Excise Oficer 'nay order that the difference of
duty be levied on the bal ance of stocks, and the |I|icensee
shall then pay such duty........ of course, the above
procedure primarily visualizes enhancenent of duty but is
made applicable to reduction of duty when
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(1) Under the General Licence Conditions under s. 62.

238
refund of duty shall be nade by the State. Rule 1V
virtually extends this kind of dealing wth balance of

st ocks when the subject matter is license fee as
di stingui shed fromduty. Mbdreover, |icensees are bound by
the general licence conditions (vide condition No. 6 of the
license) and the general licence conditions with which we

are concerned are set out inrr. XXV and XXVI already
adverted to.

In this background of the |law, the short question is whether
the respondent is liable to pay enhanced fee brought about
by amendnent of the rules on April 25, 1964.

The first contention that has been raised by the respondent
in support of the judgnment of the Hi gh Court is that in any
case subordinate |egislation cannot be retrospective and the
State CGovernnent cannot therefore make rules and give effect
to them retroactively. W have already set out the
provi sions of ss. 62 and 63 bearing on the subject and have
no doubt. that, ~in the present case, the statute does
authorise the State, as its delegate, to nmake retroactive
rul es. Therefore we negative the contention that the
enhanced | evy of |icence fee cannot operate as fromApril 1,
1964.

The second contention which has found favour with the Hi gh
Court is that the balance on hand on-March 31, 1964 s
covered by the license fee al ready paidand cannot therefore
be subjected to the enhanced |levy on April 1, 1964. There

is a neasure of absurdity in therule, if this be the
construction. I ndeed, the Hgh Court itself notices that
the words used to tax at a higher rate the bal ance of stocks
woul d becone redudant inr. XXVI. A fair reading of the
rule giving full effect to the words used in r. XXVI of the
Excise rules and the explanationaddedtor. IV (of the

Foreign Liquor Rules already extracted) |eave us in no doubt
that the balance of stocks envisioned by the rules and

subjected to enhancenent or reduction of duty /is such
surplus stock as is held inmedi ately before the expiry of

the previous |license. So construed, in this case the
quantity held over on March 31, 1964 becones liable to
enhancenent of |license fee on April 1, 1964 and that is

preci sely what the State has clai med
I ndeed, conmpbnsense suggests no alternative construction
For, otherwi se, sone persons who by accident have huge

stocks left over will not have to pay the enhanced rate of
licence fee while others with "virgin' licences for that
year and begin with no stock-on-hand have to pay at a higher
rate. Again, if only the respondent had surrendered  his

surplus stocks on 31-3-1964, as ordinarily he would have had
to, had he not been pernitted to retain that quantity in
view of his getting a fresh licence for the same “prenises,
he would have had to pay the enhanced rate for such left-
over stock. Thus, both law and logic, correct construction
and conmonsense, coincide in the conclusion that the Eagle
Cafe Bar owner (the respondent) had to pay the higher fee on
the balance of stock as on April 1, 1964. The Hi gh Court
erred inits interpretation of the rules as applicable to
the present situation
239

We allow the appeal but, having regard to the fact that the
sum involved is unsubstantial although the H gh Court

regards the question of law involved as substantial, we
direct that the parties do bear their costs.
V.P.S. Appeal al | owed.

240
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