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JUDGVENT:

SANTOSH HEGDE.  J.

The only question that arises for our consideration in
these appeals is whether the service charges payable to
M nerals and Metals Trading Corporation (for short ’'the
MMIC ) by the appellant for the inportation of raw asbestos
made by them is includlble in the assessable value of
import as provided inthe Custons Act and Custons Val uation
(Determnation of Price) Rules, 1988ornot.

The appellant \is. a nmanufacturer of asbhestos cenent
products for which it uses raw asbestos which is minly
inmported from foreign countries. Under the provisions of
the Inport and

Export Policy of the Governnent of India, the MIC is
designated as a canalising agent for the said purpose. The
MMIC inports the raw asbestos in bulk purchasing the sane
from the foreign sellers. It then enters into sale
agreenment on what is known as high seas sal es basis with the
various users of raw ashestos.  Consideration paid by the
purchasers of the raw asbestos fromthe MMIC (which incl udes
the appellant) includes apart from the purchase value
incurred by the MMIC an additional sumequivalent to 3.5 per
cent of the C & F value of the inports as service charges.

On applications being made for refund based on a claim
that service charges collected by the -MMIC cannot be
subjected 1o levy of cuiiloms duly, the appellant, who
suffered adverse orders before all the authorities below
including the Custons, Excise and Gold (Control) Appellate
Tri bunal, has preferred these appeal s before us.

The argunent of the appellant is that these  service
charges do not constitute part of the transaction value,
hence arc not liable to be added to the assessable value
because the transaction between the appellant and the MVIC
is analogous to that of an agency transaction, though in
fact there is no agreenent ot agency. It is also argued
before wus that the service charges levied by the MMTCis in
the nature of "buying conmi ssion" which conm ssion accordi ng
to the appellant is not includible in the assessable value
in view of the exclusion provided in Rule 9( I )(a)(i) of
the Val uation Rul es.

On behalf of the respondents, it is contended that
there is no relationship of a 'principal’ and an ’'agent’
between the appellant and the MMIC and that the service
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charges collected by the latter cannot be equated with the
conmission that s payable to an agent. The stand of the
respondent Union further is that these goods of which MVIC
was the owner were sold to the appellant on a high seas sale
basis for consideration which included apart fromthe cost
paid by the MMIC to its foreign seller the service charges
payable to it.

The undisputed facts which arc to be noticed for the
purpose of disposal of these appeals are as follows : To
cater to the needs of the users of raw asbestos, the MMVIC
calls for global tender and after identifying foreign
supplier it purchases the raw asbestos in bulk which is sold
in high seas sales to various users of raw asbestos for

whi ch t he MMIC  charges apart from the sal e
consi deration-paid by it to the foreign buyer an additiona
sum as service charges. It is.an admtted fact that there

is no relationship of a principal and an agent between the
purchaser / like the appellant” and the MVIC The MVIC
adm ttedly does not buy the raw ashestos for and on behalf
of any particular consuner-of raw asbestos in India. On the
contrary, it nmakes a bulk purchase to cater the needs of
various consuners of the raw asbestos in India and it is
only after the goods are sold on the basis of high seas
sal es, the goods becone the property of the purchasers |ike
the appel |l ant.

The argunent. 'of agency is obviously 'put forth to
i nvoke the benefit  of exenption granted to "buyi ng
comm ssion" under Rule 9(l)(a)(i) of the Valuation Rules
referred to above. This rule excludes the ampunt paid as
"buying comm ssion" fromthe cost and services whichis to

be included in determning the transaction value. To
attract this exclusion, the appellant seeks to rely upon
Interpretative Note to Rule 9 which reads thus : In Rule

9(l)(a)(i), the terms "buying comm ssion” neans fees paid by
an inporter to his agent for the service of representing him
abroad in the purchase of the goods being valued". The
appellant wants this Court to firstly equate "service
comm ssion"” to "buying conm ssion™, then on-this basis to
treat MMIC as an agent. It is not possible to accept this
argunent of the appellant for nore than one reason. As
already noticed, there is no relationship of principal and
agent between the appellant and the MMIC nor is there -any
agreenment between the parties to pay "buying comm ssion" nor
has the MMIC agreed with the appellant to represent it
abroad in the purchase of raw asbestos. Material on record,
on the contrary, shows that the MMIC on its own goes through
the process of identifying the foreign supplier fromwhomit
purchases the goods in question on its own Wi t hout
representing any particular buyer in India and sells the
same to the purchaser on high seas .sales basis to the
I ndi an buyers |like the appellant. Purchase by MMIC fromthe
foreign seller and subsequent sale by it to the Ilndian
buyers are independent of each other. Therefore, MMIC when
it includes service charges inits sale consideration, it
does not i nclude the same as "buying conmi ssi on".
Therefore, this contention of the appellant is rejected.

It is lastly contended on behalf of the appellant that
by the inclusion of service charges in the assessabl e val ue
of the inported goods, the Custons Authorities have inposed
a heavy and unreasonable burden on them W are not
i mpressed with this argunment either. Assuning the burden of
duly is heavy, this Court has held that the same cannot be
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avoi ded on that ground. That apart, it nust be noticed that
if the appellant had been permtted to inport independently,
it would have incurred substantial expenses in identifying a
foreign supplier and negotiating the ternms of the sale with
the said supplier. Further, we should also take notice of
the fact by virtue of the high seas sal es through which the
appel l ant purchased the raw asbhestos fromthe MMIC, it has
derived the benefit of avoiding the paynent of sales tax on
these goods. These facts are sufficient to reject the
contention of the appellant raised on the basis of
unr easonabl eness of the |evy.

For the above reasons, these appeals fail and are
di sm ssed with costs.




