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ACT:
Code of Criminal Procedure (Act 5 of 1898), s.203--Power of
Magi strate to disni'ss conplaint.

HEADNOTE
An order of dism ssal of conplaint under s. 203 Cr. P.C,
has to be made on judicially sound grounds. 1t can only be

nmade where the reasons given disclose that the proceedi ngs
cannot term nate successfully in a conviction. A Magistrate
is not debarred,. at this stage, fromgoing into the nerits
of the evidence produced by the conpl ainant, but the, object
of such consideration could only be to whether There are
sufficient grounds for proceeding further. The nmere
exi stence of sone grounds which would be material in
deci di ng whet her the accused should be convicted or
acquitted does not generally indicate that the case nust

necessary fail. On the other hand, such grounds .indicate
the need for proceeding further in order to discover the
truth after a full and proper investigation.——1If, however, a

bare perusal of a conplaint or the evidence led in _support
of it showthat the essential ingredients of the offences
all eged are absent or that the dispute is only of a civi
nature or that there are such patent absurdities in the
evi dence produced that it would be a waste of tine to
proceed further the conplaint could be properly dismssed
under the section. [9176 F-H]

Were, therefore, the Magistrate dism sses a conplaint on a
m sreading of the oral evidence and the evidence, “in  fact,
does not reveal,any absurdity so as to nerit a forthright
di sm ssal of the conplaint under the section, such an order
is. fit to be set aside by the H gh Court.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 156 of
1969.

Appeal by special |eave fromthe judgnent and order dated
April 15, 1969 of the Calcutta High Court in Crimna
Revi sion No. 1114 of 1963.

C. K Daphtary and D. N. Miukherjee, for the appellants.

P.K. Chatterjee and G S. Chatterjee, for respondent No. 1.
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P. K. Mikherjee, for respondent No. 2.

The Judgrment of the Court was delivered by

Beg, J. On 11-7-1963 Sunil akshva Choudhry a Director of the
Metropolitan |Industrial Corporation Ltd., Calcuta, having
been authorised by its Board of Directors, filed a conpl aint
against the appellant Debendra Nath Bhattacharjee (or
Bhattacharya), a former Director, and Banamali Pathak

Cashi er of the Benga

16-L1061SupCl /72
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Luxm Cotton MIIs Ltd., and- Hiran Roy, Chief. Account ant
of the Bengal Luxm Cotton MIls Ltd., alleging offence
puni shabl e under Sections 408/ 409/467/471/ 477A/ 109 I ndi an
Penal Code.

The conmplainant alleged that, when the Life Insurance
busi ness was nationalised in 1956 the Metroplitan Insurance
Co. Ltd. (hereinafter referred to as 'the Company’) received
a sum of about Rs. 10, 25,523/- as conpensation, and the
Conpany was -~ transfornmed into Met r opol i tan I ndustria

Corporati'on (hereinafter referred to as 'the Corporation').
The business of the Corporation was said to be confined to
maki ng of loans, and dealings in stocks and shares. The
conplainant was Director of the Conpany in 1957 and the
accused appellant D N. Bhattacharjee was alleged to he its
Managi ng Di ecor with absolute control over the funds of the
Conpany and the only person authorised to operate the
tanki ng account of the Conpany with. the Metropolitan Bank
Ltd. Roundabout Cctober, 1958, alth wugh, ‘the appellant
Bhattacharjee was 'said to have ceased to be the Managing
Director, vyet, he is alleged to have continued to exercise
the powers he had possessed as Managing Director, After the
Conpany becanme the Corporation Certain activities of the
appellant D N. Bbattacha-jee are alleged to-,have cone to
i ght and conpelled his resignation on 28-2-1963 so that he
handed over some of the Books and records of the Court
oration to the complainant. The conpl ainant after | having,
exam ned the records handed over by D. N Bhattacharjee
clainmed to have found nonthly pay sheets containi ng nanes of
certai n enpl oyees who were not enployees of the ~Corporation
at all and who were suspected to be fictitious as they could
not be traced. The conplainant alleged that, on further
enquiry, he round that the Corporation had not enployed
anybody at all but had taken occasional help from certain
enpl oyees of sister concerns which had their offices in the
same building. 1In other words, the conplainant clained to
have di scovered that the pay-sheets of the Corporation were
totally false and fabricated. He also conplained that
fictitious signatures of suport different persons appeared
to himto have been made by a single person so as to -appear
as signatures of different actually existing individuals.
The conpl ainant alleged that his suspicions were “confirmnmed
by sendi ng these all eged signatures to a Handwiting Expert
for opinion. According to the conplainant, all this was
done at the instance of- or with the cornplicit of D. N
Bhattacharjee and with the aid of the two other co-accused.
It was asserted that D. N. Bhattacharjee bid full know edge
of what was taking place and had di shonestly m sappropriated
and converted to his own use |arge suns of nmoney bel ongi ng
to the Corporation. He and the two co-accused, who are said
to have actually made the entries, were alleged to have been
engaged in a conspiracy . The conplainant gave a list of
five witnesses, including that of a Handwiting Expert, and
he relied
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upon a nunber of account books, documents, and records of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

the Conpany and the Corporation

After an enquiry into the allegation contained in the
conpl aint a Presidency Magistrate found prima facie evidence
of a conspiracy ,to commit breach of trust by forging,
receipts and us-- of forged receipts and falsification of
accounts. On 2-8-1963, the Presidency Magistrate, ordered
the case to be put up before the Chief Presidency Mgistrate
for further orders.

On 10-8-1963, the Chief Presidency Magistrate, after giving
particulars of the prosecution case and the evi dence
produced to support it, went on to observe "In assessing the
evi dence adduced for the purpose of taking out a process,
certain broad facts and  circunstances and probabilities
cannot, in my opinion, be overlooked". The Chief Presidency
Magi strate then nentioned the reasons which, in his opinion
justified a dismissal of the conplaint wthout issue of
process. He pointed out: firstly, that the Conpany, which
was admtted to be agoing concern, nust have had sonme of
its own ‘enployees,who nust have been taken over, by the
Corporati'onin 1960-, second, that D., N Bhattacharjee, at
the time of his resignation on 28-2-1963 had handed over the
records and account books of the Conpany to the conpl ai nant
which fact indicated that be "probably." did not know that
any of these were forged for fabricated; thirdly, that it
was "inprobable" /that the Corporation could carry on its
busi ness without its own enployees; fourthly, that evidence
had not, been led to show :what enquiries were nade to
indicate that the, names oft the pay sheet were fictitious
fifthly, that the conpl ai nant had hinself admitted that one
or two persons shown in the pay sheet might have been
enpl oyed by the Corporation and that this "denolished" the
whol e prosecution case of fictitious entries; and, . Sixthly,
that the opinion of the Handwiting Expert "does not ' appear
to be enphatic" and was al so not supported by "sufficient
reasons”. On these grounds, t he Chi ef Pr esi dency
Magi strate-, after holding that there were "really, no
sufficient grounds to proceed  further" dism ssed the
conpl ai nt under Sec. 203 Crinminal Procedure Code.

The conpl ai nant then invoked the Revisional jurisdiction of
the Calcutta Hi gh Court. That Court, after an exam nation
of the conplaint, the evidence produced for the purpose of
i ssuing process to the accused persons, and the order of the
Chi ef Presidency Magistrate, canme to the conclusion that the
order of dism ssal of the conplaint under Sec. 203  Crinina
Procedure Code was inproper. The High Court held that the
order contained ape-mature verdict on the nerits of the
case. Furthernore, the Hi gh Court pointed out that the
Chi ef Presidency Magistrate had msread the oral  evidence in
finding that the conplainant said that one or two persons
976

nmentioned in the pay sheets m ght have been enpl oyed by the
Conpany sonetimes. A correct reading of the evidence of the
conpl ai nant, which we have al so exani ned, was that one or
two persons may have been enpl oyed by the Conpany, fromtine
to tinme but none of the persons whose nanes appeared in the
pay sheets were any of those persons. Even if t he
conpl ai nant had said that sone of the entries in the account
books. , appeared to be, deliberately false, the conplaint
would not have nerited a forthright dismssal wthout
further enquiry. The High Court, in our opinion, rightly
consi dered the order pronouncing a judgnment on the nerits of
"the, case on bare Probabilities and surnmises to be
Premature. .The Hi gh Court very rightly, did not express any
opinion on, merits of the prosecution case ’'beyond saying
that the case called for further, enquiry. it, therefore,
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set aside the order of dismssal under Section 203 of the
Crim nal Procedure Code and, sent back the case for further
enquiry in accordance with | aw.

The accused have come up to this Court by Special |eave
against the above-nentioned Order of the High Court for
further enquiry into the case. It is urged that the High

Court should not have, in exercise of its revisiona
jurisdiction, set aside the Chief Presidency Magistrate’'s
order. We are unable to accept this contention because we

think-that the Presidency Mgistrate had not correctly
understood the scope and purpose of the power to dismiss a
conpl ai nt under Section 203 Crimnal Procedure Code.

It has to be renmenbered that an order of dismissal of a com
pl ai nt under Section 203 Crimnal Procedure Code has to be,

made on judicially sound grounds. It can only be nmade where
the reasons given disclose that the proceedings cannot
term nate successfully in a conviction. It is true that the

Magi strate is not debarred, at this stage, fromgoing into
the nerits of the evidence produced by the conplainant.
But, the object of such consideration of the nerits of the
case, at  this stage, could only be  to determ ne whether
there are sufficient grounds for proceeding further or not.
Il e mere existence of 'sone grounds which would 'be materia

in deciding whether the accused should be convicted or
acquitted does not generally indicate that the case nust
necessarily fail. On the other hand, = such grounds. may
indicate the need for proceeding further in order to
di scover the truth after a full and ~proper ‘investigation

If, however, a bare perusal of a conplaint or the evidence
led in support of it show that essential ingredients of the
of fences alleged are absent or that the disputeis only of a
civil nature or that there are such patent _absurdities in
evi dence produced that it would bea waste of ‘tine to
proceed further, the conplaint could be properly dism ssed
under Section 203 Criminal Procedure Code.
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In the case before us, the |learned Magi strate was in error
in assumng that nerely because the. nanes of one or two
forner enpl oyees of the Conpany nay be nentioned in the pay-
sheets the whol e prosecution case was actually denolished.
Moreover, as the Hi gh Court had rightly pointed out, the
conpl ainant’ s actual evidence had fully supported and  not
contradicted any part of the conplaint. No such absurdity
was revealed by he conplainant’s evidence as to nerit a
forthright disnmissal of the conplaint under Section 203
Criminal Procedure Code. VWhat the Magistrate had to
determne at the stage of issue of process was  not the,
correctnes or the probability or inprobability of individua

itens of evidence on disputable grounds, but the existence
or otherwise of a prima facie, case on the assunption that
what was stated could be% true unless the prosecution
al l egations were so fantastic that they could not reasonably
be held to be true.

As we, in agreement with the High Court, think that the
order of the Chief Presidency Magistrate in dismssing the
conplaint was premature and was also based on obvious
"m sconceptions, we dismiss this appeal

V.P.S. Appeal dissnissed.
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