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PETI TI ONER
RAGHUBAR DAYAL ( DEAD)

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENTO02/ 05/ 1995

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K
HANSARI A B. L. (J)

Cl TATI ON
1995 SCC. Supl.  (3) ~ 20 1995 SCALE (3)688

ACT:

HEADNOTE:

JUDGVENT:
THE 2ND DAY OF MAY, 1995
Present:
Hon' bl e M. Justice K Ramaswany
Hon' ble M. Justice B. L. Hansaria
M. S. N Singh, Adv. for the appe-11lant
M. R B. Msra, Adv. for the Respondents.
ORDER
The following Order of the Court was delivered:
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NO. 3012-14/79

RAGHUBAR DAYAL ( DEAD) ... APPELLANT

VERSUS

STATE OF U. P. AND OTHERS ... RESPONDENTS
ORDER

Substitution all owed.

These three appeals are disposed of by a common
judgrment since they arise fromthe comon judgnment delivered
by the High Court of Allahabad in WP. No.3763/79 and batch
dated July 4, 1979. The facts in C A No.3012/79 are
sufficient for disposal of the appeals. On July 11, 1956, he
CGovernment had granted to the appellant certain parcels of
land for settling down col onies thereon and to cultivate the
land on inproved nethods of cultivation, subject to the
terns and conditions contained in the grant nmade under the
Government Grants Act, 1895. Under s.10(2) of the UP
I mposition of Ceiling on Land Hol di ngs Act, 1960 (for short
"the Act’), notice was issued on OCctober 20, 1974 by the
prescribed authority calling upon himto submit the return
for determination of the ceiling area. The appellant’s
obj ections raised on Decenmber 4, 1975 were rejected by the
Prescribed Authority by proceedi ngs dated February 28, 1975
hol ding that the appellant held 94 Bighas 16 Biswas of
surplus land and was called upon to surrender the sane. The
appel l ant carried the matter in appeal to the appellate
authority and the Cvil Judge by judgment dated June 2, 1976
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di smssed the appeal. In the wit petitions, as stated
earlier, the H gh Court confirmed the orders of the
authorities under the Act.

Shri  Raj Kurmar  Cupt a, | earned counsel for the
appel  ant, contended that when the grant was nade under the
CGovernment Grants Act, by operation of s.2 and s.3 thereof,
the lands covered under the Gant Act stood excluded from
the operation of the Act. The conpetent Authority under the
Act has, therefore, no jurisdiction or power to issue the
notice and also deternmining the surplus |and calling upon
the appellant to surrender the excess land. Alternatively,
it is contended that the appellant is required to file the
return under s.9. Section 6(h) was del eted by Anmendnent Act
on January 14, 1975. Therefore, the notice issued in
October, 1974 is without jurisdiction and a nullity. No
fresh notice was issued to the appellant under s.9 after the
del etion of the exenption «clause referred to therein. The
conputation of the surplus land is, therefore, illegal. In
support thereof, he placed reliance on the judgnent of this
Court in ' Ml khan Singh & Os. vs. The State of UP. & Os.,
1976 (2) SCC 268.

The first questionis whether the l|ands held by the
appel l ant are excluded fromthe purview of the Act. Section
3(d) of the Act defines holding neaning the |Iand or |ands
hel d by a person as a bhum dhar, Sirdar, Asam of Gaon Sangj
or an asanm mentioned in s.11 of the UWtar Pradesh Zam ndari
Abolition & Land Reforms Act, 1950, or as a tenant under the
U P., Tenancy Act, 1939, other than  a sub-tenant, or as a
CGovernment | essee, or as a sub-lessee, or as a sub-lessee
of a Governnent |essee, where the period of the sub-lease is
co-extensive with the period of the |ease. A reading of it
clearly indicates that the Iland held as a tenant under the
U. P. Tenancy Act, other than the |ands as a sub-tenant, or
as a Covernment |essee or as a sub-lessee of a CGovernment
| essee where the period of the sub-lease is co-extensive
with the period of the lease is covered by the Act. The
contention of the appellant is that the Governnent ‘grant is
not a |l ease and that, therefore, s.3(d) is inapplicable.

We find no force in the contention. The preanble to the
grant clearly nentioned that the land was granted for
cultivation to make the inproved nethods of cultivation
within the neaning of s.3(8) of the U P. Tenancy Act XVI1 of
1939. The grant was subject to the terns and conditions
nmentioned therein. The conditions, inter alia, were that the

appellant has to pay annual |ease anpbunt and has to
personal ly cultivate the land as enunerated in Clause (1)
(a). The grantee shall comence the cultivation within the

prescri bed period nmentioned in Cause (b) and he shal
permanently reside in the colonies as nentioned in C ause
(c). Clause (2) nmentions that the grantee shall use the | and
for the purpose of cultivation only and purposes incidenta
thereto and for no other purposes. The grantee shall not
part with the possession of the land. In other words, he is
prohibited to sub-lease the land. Cause (4) mentions its
inmpartibility. Clause (5) prohibits subletting, transfer or
otherwi se alienate the land. Cause (5) say that the | essee
shall pay the rent and if he fails, the defaulted anmount
woul d be treated as arrears of |and revenue and recoverabl e
fromhim Cause (6) nentions that he shall be at liberty at
any time to surrender the land to the Government. C ause (7)
gives power to the Governnent to determne the lease in
whi ch case the lessee shall not be entitled to any
conpensation for any inprovenents as he m ght have nade for
the benefit of the land, for any building, or structures
erected by himthereon.
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Thus it could be seen that though it is a grant nade
under the GCovernment Grants Act, it is in substance a | ease
of agricultural land granted by the Governnment to the
appel l ant for cultivation subject to the covenants contai ned
thereunder, some of which have been nentioned herei nbefore.
Section 105 of the Transfer of Property Act defines |ease as
transfer of right to enjoy imovable property made for a
certain time, express or inplied or in perpetuity, in
consideration of a price paid or prom sed, or of nobney etc
to the transferor by the transferee who accepts the transfer
on such terns. The grant is in substance, therefore, is a
| ease of the agricultural |and for personal cultivation on
i mproved nmethods of cultivation during the period of the
substance of the Iease for consideration, termnable on
notice by either side. Accordingly, the appellant is a
hol der of agricultural |ands within the meaning of s.3(d) of
the Act.

Even otherwise, we find that the Governnent Grants Act
itself prescribed the applicability of the Act to the | ands
covered by ~the grant. The proviso to sub-section (3) of s.3
reads thus:

"Provided that nothing in this section shal
prevent, or deened ever to have prevented the effect of
any enactnment ~relating to the acquisition of property,
land reforns or the i mposition of ceiling on
agricultural lands i.e. U P. Act 13 of 1960."

That was inserted with retrospective effect. Thus, it
coul d be seen even if the present is construed as a grant of
the agricultural |ands under the CGovernnent Gants Act, by
operation of the proviso to sub-s. (3) of s.3 of the Act,
the Act is clearly applied for the purpose of conputation of
the ceiling area of the agricultural lands. I't would appear
that the Government G ants Act intended that even the
grantee under that Act shall not be in excess of the ceiling
area prescribed under the Act. Thereby, the |essee of the
CGovernment |and, though had a grant wunder the Govennent
Grants Act, cannot claimto have been outside the purview of
the Act.

So, we hold that the view taken by the authorities
bel ow and the High Court is perfectly right and |legal. The
decisions cited by the |earned counsel are inapplicable to
the facts 1in this case. In Byram ee Jeejeebhoy (P) Ltd. vs.
State of Maharashtra, 1964 (2) SCR 737 this Court held at
page 747 that the grant could not be regarded as a | ease as
it contenplated a demise or transfer of a right to enjoy the
land for a termor in perpetuity in consideration of a price
paid or prom sed or services or other things of value to be
rendered periodically or on specified occasions to the
transferor. In that case, since the grant was w thout ‘any of
the convenants, it was held that it was not a |l ease but a
grant. But, as seen, the grant herein itself specifically
enunerates the covenants noted above and a readi ng thereof
clearly indicates that it was in substance a |ease, though
the grant was made under the Government Grants Act.

The ratio in State of U P. vs. Zahoor Ahnmad, 1974(1)
SCR 344 also has no application to the facts in this case.
Therein, the provisions of the Transfer of Property Act was
sought to be applied to the grant. By operation of s.3 of
the Governnent Grants Act, the applicability of the
provisions of the Transfer of Property Act stands excl uded
and, therefore, it was held that that Act has no application
to grant rmade under the Governnment Grants Act. Equally, the
case of Bihari Lal Express Newspapers (P) Ltd. vs. Union of
India, 1986 (1) SCC 132 has no application as its ratio was
to the same effect.
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Wth regard to the need to issue fresh notice as
required under s.9, we are of the considered view that there
is no forcein the contention. It is true that s.6(h) was
del eted by way of an Arendnent Act nade in January, 1975,
but it was made effective from1973. Notice under s.10 (2)
was issued to the appellant by the Prescribed Authority on
Oct ober 20, 1974 and, as such, after the Amendment Act had
becone effective. Further, on the facts in this case, the
conpliance is one of substance rather than form The
appel l ant voluntarily failed to file the return, so he was
called upon to file the return under s.10(2) of the Act.
VWet her the return is voluntarily filed or not, makes little
di fference, when the ‘authority has jurisdiction and
determned the ceiling area. It is seen that by the date of
the determnation of the ceiling |and, the anendnent had
cone into force. Therefore, the exenption granted under
s.6(h) stood deleted. In consequence, the acts done by the
authorities in determning the ceiling area and decl aration
of surplus land was within their power and jurisdiction

The ratio in Ml khan Singh’'s, 1976 (2) SCC 268, has no
application to the facts in this case. In that case the
facts were that the tenure holder having had excess |and
failed to submt the statement in respect of his holding
under the U.P. Inmposition of Ceiling on Land Hol di ngs Act,
1960 within the tinme prescri bed. Consequent |y, the
Prescribed Authority issued the notice 'determining the

surplus land. |In response, the tenure holder filed the
objections. One of the pleas was that there were 14 nmenbers
in his famly i'ncl udi ng hi's sons, gr andsons and

granddaughters and all of themwere joint-in hone, hearth
and estate, and that consequently, there was no surplus area
with him Therefore, second notice was necessary to enable
to file a separate return claining appropriate conputation
of holding. So the ratiois inapplicable to the facts in
this case.

It is next contended that under s.133-A of the U P.
Zam ndari Abolition & Land Reforns Act, 1950, the | ease
covered under the Act was treated to be Governnent | ease and
the appellants were entitled to hold the sanme in accordance
with the terms and conditions of the lease relating thereto.
It is contended that this Act was extended to Nainital after
1.7.1969 and, therefore, the notice issued is also illegal
W find no force in the contention. In this case, since the
lease itself was granted by the Governnent wunder the
Governnent Grants Act, s.133-A has no application

The appeals are accordingly dismissed. But in the
ci rcunst ances without costs.




