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These appeal s by grant of |eave are directed against the common
j udgrment and order of affirmati on passed by the H gh Court of Bonbay
at Goa in First Appeal No.27 of 1992 and appeal from order No.69 of
1991. The suit filed by the plaintiff-appellant (hereinafter referred to as
"the appellant’) was dismssed by the District Judge, South GCoa,

Mor mugao by judgment dated 30th Decenber, 1991 on the ground that

the same was not naintainable for want of notice under Section 120 of

the Major Port Trust Act, 1963 (hereinafter referred to as "the Act’) and
that the suit was barred by limtation. This judgnment was challenged in
First Appeal No.27 of 1992. Prior to that District Judge vide order dated
30th April, 1991, had come to the conclusionthat Section 120 of the Act
was applicable to the present case. Against this order the appellant had
filed an appeal fromorder 69 of 1991. ~The two appeal s having arisen
fromthe same suit were heard together and  di sposed of by the High

Court by a common judgnent. W propose to do the same.

We woul d referring to the facts necessary to dispose of the appeal s
as found by the Hi gh Court on whichthere is no dispute between the
counsel for the parties.

Loadi ng operation in relation to iron ore at Mdrnugao Port was

sought to be regulated by the Mormugao Port (Shipnment of Oe and

Pell ets from Mechani sed Ore Handling Plant at berth no.9 and related
matters) Regul ations, 1979. Respondent No.1-The Board of the Trustees

of Morrmugao (hereinafter referred to as "the Board ) was enpowered to
divide the storage area into plots of a size sufficient to hold
approximately the quantity required to be | ocaded and to stipulate

m ni mum t onnage turn over for each plot to qualify forallotnent of plot.
The appell ant who is engaged in exporting iron ore were also allotted

one such plot. Rates were prescribed per tonne of iron ore, handled
through Mechani sed Ore Handling Plan (MOPH) and revised fromtine
totinme. By a notification dated 26th Cctober, 1983, the Board increased
the handling rate to Rs.28.22 per tonne and fixed nmini mumrenta

surcharge of Rs.8.80 per tonne. The Board did this to ensure proper
utilisation of berth and MOPH as it was found that there was under
utilisation of the same by exporters. The justification for inmposing the
surcharge of Rs.8.80 per tonne was that the Board had to pay Rs.260. 30

| akhs to the contractors for dredging a channel and wi dening the

channel, so that all sea going vessels could use berth no.9. It is further
the Board's case that Rs.7.16 | akhs towards income tax and Rs. 20.00

| akhs towards estinmated liability arising out of the contract | abour

| egi sl ation had to be disbursed. As the Board had incurred heavy | osses
on account of level of utilisation of MOPH between Rs.55.00 |akhs

tonnes to 60.00 tonnes, surcharge was introduced, which surcharge was

to be reduced in proportion to the tonnage exported by the exporters.
Thi s surcharge was subject to rebate for the plot allottee holding the plot
for mnimm period of one year on the follow ng pattern: -
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On achieving a | evel of turnover
Rebate (Rs. Per tonne)

6.25 tines of nominal plot capacity
1.00
6.50 tines of nominal plot capacity
2.00
6.75 tines of nominal plot capacity
3.00
7.00 tines of nominal plot capacity
4.00
7.25 tinmes of nominal plot capacity
5.20
7.50 tines of nominal plot capacity
6.40
7.75 tinmes of nominal plot capacity
7.60
8.00 tines of nominal plot capacity
8. 80

Appel | ant- had chal | enged the | evy of surcharge of Rs.8.80 per
tonne being illegal, wi thout jurisdiction null and void as it was not co-
related to any service rendered by the Board and that the levy was falling
out si de the purview of Section 48 of the Act. The H gh Court rejected
the said chall enge relying upon a judgment of this Court in Ms. V.S
Denpo & Co. Pvt. Ltd. Vs. Board of Trustees and Another [1994
Suppl . (2) SCC 349]. / An exporter had earlier challenged the |levy of
surcharge with graded system of rebates in a wit petition before the
High Court. The wit petition was dism ssed and the order of the High
Court was upheld in appeal filed by the wit petitioner. |In view of the
fact that the power to levy surcharge had already been upheld by this
Court the counsel for the appellant did not argue this point before us.
Appellant’s case further is that in the event the wvalidity of |evy of
surcharge is upheld, the action of the Board for refusing full rebate to the
appel lant and in collecting surcharge of 'Rs.7.80 is illegal, arbitrary,
unr easonabl e, contrary to the Act and Rul es and Regul ati ons as well as
Article 14 of the Constitution on the ground that the surcharge of
Rs. 7. 80 per tonne has been levied w thout taking into consideration
| apses on the part of the Board as well as non-consideration of shortfal
in export of the appellant’s due to the factors beyond their control. The
appel l ant had al so rai sed dispute relating to the extent of alleged storage
pl ot and the turnover required to be achieved by the appellant during the
year to be eligible for full rebate under Notification dated 26th October
1983. According to the appellant it was entitled to the full rebate on
8,66,192 netric tonnes. The | apses pointed out on the part of the Board
were stated to be failure of its obligation by providing barge unloaders to
the appellant, commensurate with the appellant”s export conmitnments,

i nsufficient barge allocation, break-down of reclaimer no.2, port and

dock workers strike etc. According to the appellant, considering the plot
capacity of 1,08,274 tonnes, the turnover of 8,66,192 netric tonnes

woul d entitle the appellant a full rebate at the rate of Rs.8.80 per tonne
whi ch cones to Rs. 62, 46,548. 10 pai se, instead of Rs.7,09,835/-, which

the Board had agreed to pay. As per appellant, it had in fact exported
through berth no.9, 10,522,910 tonnes and even if nom nal capacity of the
pl ot was taken as 1,50, 000 tonnes, the appellant would be entitled for

full rebate at the rate of Rs.8.80 per tonne, having turned over its plot of
1,50, 000 tonnes. This calculation was based upon the appellant’s plea
that they nmust be deened to have exported through berth no.9,

3, 14,000 tonnes, which the appellant was prevented from | oadi ng

through berth no.9 due to insufficient barge allocations, break-down of
recl ai mer no.2 and port and dock workers strike, which anmounted to

90, 000 tonnes, 70,000 tonnes and 1, 54,000 tonnes respectively, thus
totalling 3,14,000 tonnes. Alternatively, the appellant claimthat the
Board had comitted breach of statutory duty by failing to provide
adequat e barrage unl oading timngs as prescribed by the regul ati ons and

by refusing to permit themto load its vessels by trans shippers when the
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recl ai mer of the Board was broken down.

Anot her chal l enge put by the appellant was that, the suit against
Central Government or the State Government could be filed within 3
years after giving notice under Section 80 of Code of Civil Procedure.
The provision of shorter period of limtation of 6 nonths under Section
120 of the Act to the Board and its officers who are performng duties
and functions simlar to the Union and the State CGovernnent was
irrational, unreasonable and unrelated to the object sought to be achieved
by the Act and as such, Section 120 of the Act was unconstitutional and
viol ative of the fundamental rights guaranteed by Article 14 of the
Constitution. It was further pleaded that in case the Court finds that
Section 120 of the Act was valid, letter dated 12th April, 1984 addressed
by it to the defendant Board, be treated as notice under Section 120 of
the Act. In short, the appellant prayed for a declaration that the
m ni mum rental surcharge |levied by Notification dated 26th Cctober,

1983 bearing No. 3-GA(8)/83 issued by the Board be declared as ill egal
unconstitutional, null and void; to declare the recovery to the tune of
Rs. 62, 46, 548. 10 pai seas ill egal being unconstitutional, null and void;
and to pay dammges/conpensation being equivalent to full rebate
aggregating to the sum of Rs.62,46,548. 10 paise and to declare Section
120 of the Act-as unconstitutional, null and void.

Anot her fact which needs to be nentioned is that the Board had
admitted in their letter dated 6th April, 1984 that the appellant was
entitled to receive rebate of Rs.7,09,835/- as the appellant had turned
over the plot for 6.39 tines and were ready and willing to pay over the
sai d anpbunt of Rs.7,09,835/- to the appellant. In view of the admi ssion
nmade by the Board, the appellant sought judgnent on adm ssion for the
said sum of Rs.7,09, 835/- under O der 12, Rule 6 of C.P.C. The Board
inits reply to the application under Order 12, Rule 6 stated that the
Board had no objection to the passing of a decree for Rs,7,09,835/- in
favour of the appellant but objected to the paynent of 18% interest on
the said ambunt with effect from6.4.84.” In this view of the matter, by
j udgrment on adni ssion under Order 12, Rule 6 C. P.C. ‘dated 12.8.87 the
appellant’s claimto the tune of Rs.7,09,835/- was decreed. The question
of payment of interest and costs was left to be decided at the tinme of
final disposal of the suit.

The Board in its defence took up the plea that the appellant had
achi eved turnover of only 6.25 tines the nom nal capacity of the plot
and was entitled to the rebate of only Re.1/- per tonne and that the
surcharge of Rs.7.80 per tonne was neither illegal nor unconstitutional
The allegations relating to deemed export clained by the appellant, was
denied. It was pleaded that since no notice under Section 120 of the Act
had been given by the appellant to the Board the suit was not
mai ntai nable. It was further pleaded that the suit which had been filed
beyond the period of 6 nonths fromthe date of accrual of cause of
action, was barred by linmitation pernitted under Section 120 of the Act.

On the pleadings of the parties nunbers of issues were framed. In
view of the finding recorded on issues No.12, 13 and 15 which were
answered in favour of the Board, the suit was dism ssed. |ssues Nos. 12,

13 and 15 are as under: -

"12. Whether the suit is not maintainable for want
of notice under Section 120 of the Major Port
Trusts Act, 19637

13. Whet her the suit is barred by the provisions of
Section 120 of the Major Port Trusts Act, 19637

15. \Whether the plaintiff proves that Section 120 of
the Major Port Trusts Act is not applicable, to

this case and, if it is applicable, it is
unconstitutional and ill egal ?"

By order dated 30th July, 1991, first part of issue No.15 was
decided in the negative and the appellant’s contention that Section
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120 of the Act is not attracted, was rejected and it was held that
Section 120 was applicable.

Agai nst this part of the order, the appellant had filed appeal from
order whi ch was nunbered as 69 of 1991. The second part of issue

No. 15, 12 and 13 were decided by the inpugned judgment delivered on
30t h Decenber, 1991, which was the subject matter of challenge in First
Appeal 27 of 1991.

Before the Hi gh Court follow ng 3 points were canvassed for

determ nation: -

1. When no objection relating to linmtation was raised in relation
to the part decree passed on adm ssion under Order 12, Rule 6

C.P.C., whether the defendant Board coul d raise objection

relating to limtation in respect of the remaining anount

clainmed by the appellants and part of the suit could be

di smi ssed on the ground of limtation?

2. Whet her Section 120 of the said Act is applicable and if the
answer is in the affirmative, whether letter dated 12.4.84 can be
treated as notice under Section 120 of the said Act and further

whet her the suit is barred by limtation thereunder?

3. Whet'her Section 120 of the said Act is unconstitutional?

The Hi gh Court answered all the three questions in favour of the
respondent by hol di ng-that the respondent did not waive the plea of
l[imtation for the remaining amount of Rs.55,36,710.10 paise. That
Section 120 was applicable to the present case. The letter dated
12.04. 1984 addressed by the appellant to the respondents could not be
consi dered as a notice under Section 120 of the Act and that Section 120
of the Major Port Trust Act, 1963 was constitutionally valid. The H gh
Court affirnmed the judgnent of the District Judge regarding the legality
and constitutional validity of Section 120 and rejected the contention put
forth by the appellant’s counsel that by prescribing the limtation of 6
nont hs against the Board and its enpl oyees as agai nst the period of 3
years in respect of suits against the CGovernment or Governnent O ficers
for an act or order passed in discharge of official capacity was violative
of Article 14 of the Constitution. It was held that the suit was barred by
time having been filed beyond the period of limtation provided under
the Act and the same was al so not ‘mai ntai nable for want of service of
noti ce.
During the course of arguments Shri R F. Nariman, | earned senior
counsel for the appellant had conceded the first part of point no.2 framed
by the High Court to the effect that Section 120 of the Act was
applicable to the present case and nade his subm ssions on point no.1,
the second part of point no.2 and point no.3 In the witten note
submitted on behalf of the appellant, the appellant has confined his
submi ssions to point nos.1 and 3 only. Since the second part of point
no2 goes to the root of the matter regardi ng mai ntainability of the suit
and its being barred by limtation we would deal with the same.
Poi nt No.1

Al t hough we have already narrated the factual nmatrix giving rise to
the dispute but it would be necessary to refer to few facts in order to
deci de point no.1. The respondent port trust commissioned a
Mechani sed Ore Handling Plan (hereinafter referred to as "MOPH') at
berth no.9 at Mdrrmugao and prescribed rates for handling ore at MOPH
On 28.10.1983 the Board issued a notification increasing the rates
| evyi ng surcharge and prescribing a rebate on the basis of achieving a
particular turnover. It is during this period that the issue arose as to the
actual plot capacity handed over to the appellant and whet her a particul ar
turnover on the plot was achieved. According to the appellant,
consi dering plot capacity of 1,08,274 tonnes, the turnover of 8, 66,192
metric tonnes would entitle the appellant to full rebate at the rate of
Rs. 8. 80 per tonne, which would conme to Rs.62,46,548. 10 pai se, instead
of Rs.7,09,835/- which the respondent Board had agreed to give. The
respondent Board infornmed the appellant that they had turned around the
plot only 6.25 times on the basis of the plot capacity of 1.5 | akh tonnes
and were therefore entitled to rebate of Rs.7,09,835/- only. On
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12.04. 1984 the appellant represented to the port trust and denmanded f ul
rebate @Rs.8.80 per tonne. Port trust by its letter dated 16.06. 1984
refused to grant the full rebate as clained by the appellant.

On 11.09.1986 the appellant filed Gvil Suit No.55/1986 for

various reliefs referred to in the earlier part of the judgment. Port trust
on 14.02.1997 filed its witten statement raising the plea of limtation
and failure to give statutory notice as per Section 120 and al so denyi ng
the claimon nerits. The appellant made an application under Order 12
Rule 6 for the decree on admission in view of the port trust’'s letter dated
16.06.1984 referred to above. The appellant had clainmed interest @

18% on the ampbunt due fromthe date the anpbunt becanme payable till its
actual payment. The port trust in reply to the application under Order 12
Rule 6 admtted the claimof Rs.7,09,835/- but denied its liability to pay
any interest on the said amount. The Trial Court on 12.08.1987 passed a
decree on admission with regard to the sumof Rs.7,09,835/- |eaving the
guestion of interest on the aforesaid amount open which was to be

decided at the tine of the adjudication of the main suit. The main suit
was di sm ssed by the District Judge as being barred by tine and not

mai nt ai nabl e for want of notice:

Counsel flor-the appellant has contended that the port trust inits

reply to application under Order 12 Rule 6 while admitting the claimdid
not rai se any objection-as tothe plea of linmtation or statutory notice.
That on the passing of the decree on admi ssion under Order 12 Rule 6 on
12.08.1987, the respondent Board was estopped fromurging the point of
[imtation or statutory notice. The said issue would be deened to have
been wai ved. That statutory notice under Section 120 and issue of
l[imtation being the rights created in favour of the Board coul d be

wai ved by the Board. ' Since the decree on admission under Order 12

Rule 6 of the Code of Civil Procedure was passed w thout any

reservation being made to the issuance of statutory notice or limtation
the Board is estopped fromraising such a pleaat this stage. It is further
submitted that the issue of waiver of limtation and statutory notice was
rai sed by the appellant before the High Court and the same has been

adj udi cat ed upon by the High Court, the objection nowraised by the
counsel for the respondents that waiver had not pleaded was untenabl e.

It was submtted that the dism ssal of the suit on the ground of being
barred by limtation under Section 120 and for want 'of statutory notice
under Section 120 of the Act by the Hi gh Court was clearly erroneous.

Per contra, |earned counsel for the respondent Board submitted

that the H gh Court has taken the correct viewin holding that there was
no waiver of limtation by the respondent Board regarding the remaining
claimof the appellant. The nere fact that the suit was partly decreed
woul d not preclude the respondent Board fromraising the plea of
limtation regarding the balance claimput forward by the appellant. It
was argued that the Board had not waived the plea of lintation for the
remai ni ng cl ai mof Rs.55,36,710.10 pai se; that |imtation under the
Limtation Act cannot be waived and even if a limtation is waived by a
party, it cannot give the jurisdiction to the Court to entertain a time
barred suit. That the appellant had never pleaded waiver and therefore,
the sane cannot be urged by the appellant. Merely because the Board

had agreed to pay the admtted amobunt due to the appellant @Re.1/- per
tonne it would not ampunt to waiver of the plea of limtation giving
jurisdiction to the Court to try a time barred suit.

Section 3 of the Limtation Act reads:-

"Section 3 1026 Bar of limtation - (1) Subject to the

provi sions contained in sections 4 to 24 (inclusive), every

suit instituted, appeal preferred, and application nade after

the prescribed period shall be dism ssed although

[imtation has not been set up as a defence.

(2) For the purposes of this Act \026

(a) a suit is instituted \026

(i) in an ordinary case, when the plaint is
presented to the proper officer

(ii) in the case of a pauper, when his application

for leave to sue as a pauper is nade; and
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(iii) in the case of a claimagainst a conpany
whi ch is being wound up by the court, when

the claimant first sends in his claimto the

of ficial |iquidator;

(b) any claimby way of a set off or a counter claim
shall be treated as a separate suit and shall be
deened to have been instituted -

(i) in the case of a set off, on the sane date as
the suit in which the set off is pleaded,;
(ii) in the case of a counter claim on the date

on which the counter claimis made in court;

(c) an application by notice of notion in a High
Court is made when the application is presented to
the proper officer of that court."

The mandate of Section 3 of Limtation Act is that it is the duty of
the Court to dismss any suit instituted after the prescribed period of
[imtation irrespective of the fact that limtation has not been set up as a
defence. |If a suit is ex-facie barred by the Law of Limitation, a Court
has no choice but to dismss the sanme even if the defendant intentionally
has not raised the/'plea of limtation

This Court in Manindra Land & Buil di ng Corporation Ltd.

Vs. Bhutnath Banerjee and others reported in AR 1964 SC 1336
held (para 9): -

"Section 3 of the Limtation Act enjoins a Court to dismss
any suit instituted, appeal preferred and application nade,
after the period of limtation prescribed therefor by
Schedul e | irrespective of the fact whether the opponent had
set up the plea of limtation or not. It is the duty of the
Court not to proceed with the application if it is nade
beyond the period of Iimtation prescribed. The Court had

no choice and if in construing the necessary provision of the
Limtation Act or in deterni ning which provision of the
Limtation Act applies, the subordinate Court conmes to an
erroneous decision, it is open to the Court inrevision to
interfere with that conclusion as that conclusion1ed the
Court to assume or not to assune the jurisdiction to proceed
with the determ nation of that matter."

A perusal of paragraph 13 of the plaint shows that the'lis between
the parties is, the refusal of rebate of corresponding | evy of 'surcharge to
the extent or Rs.7.80 per netric tonne aggregating to Rs.55, 36, 710. 10
pai se for the year April, 1983 to March, 1984. | By agreeing to pay
Rs. 7,09, 835/ - which the respondent Board was al ways ready and willing
to pay, would not affect the Board's |egal contention regarding the claim
of Rs. 55, 36, 710. 10 pai se being not naintainable in‘the absence of a
noti ce under Section 120 of the Act. Order 12 Rule 6 enpowers the
Court where an admission of fact is nmade either in the pleadings or
ot herwi se, whether orally or in witing to make such order or such
judgrment as it thinks fit either on the application of a party or on its own
notion and without waiting for the determinati on of any other questions
between the parties. Therefore, by passing a decree on adm ssion under
Order 12 Rule 6 it cannot be said that there was any determinati on of the
guestion of limtation or maintainability of the suit. Sinply because the
Board had agreed to pay the sumof Rs.7,09,835/- as conmitted by them
intheir letter dated 06.04.1983 would not nmean that the Board had given
up the determnation of the question of limtation or the maintainability
of the suit for want of statutory notice.

The appel l ant had at no stage of proceedi ngs had pl eaded wai ver
of the plea of Iimtation or of the giving of the notice under Section 120
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of the Act. The plaint was filed on 01.09.1986, Board had filed its

witten statenent raising objections of Iimtations and maintainability of

the plaint for want of notice on 18.02.1987. Application for decree on

adnmi ssion was filed on 12.04.1987 and reply to the said application was

filed by the Board on 18.07.1987. The decree on admi ssion was passed

by the Trial Court for the sumof Rs.7,09,835/- on 12.08.1987. After the

fram ng of issues and after an application was nade to try issues no. 12

and 13 as prelinmnary issues on 22.12.1989, an application was filed by

the appellant to anend the plaint. On 06.01.1990, a further application

was filed by the appellant for further amendnent of the plaint. Even

though, the plaint was exhaustively anended after the decree on

adm ssion, plea of waiver was not taken in the plaint. The point

regardi ng wai ver was not ‘argued before the Trial Court at any stage and

even in the neno of appeal filed before the H gh Court ground of

wai ver was not taken. The question of waiver was taken up for the first

time at arguments stage before the High Court. The respondent Board

objected to the taking of the said point before the Hi gh Court for the first

time during the course of arguments. This Court in Ms. Mtila

Padanmpat Sugar MIls Co. Ltd. Vs. State of Utar Pradesh and others

[ (1979) 2 SCC 409] has held that waiver is a question of fact and it nust

be properly pleaded and proved. ~No plea of waiver can be allowed to be

raised unless it is pleaded. ~This Court observed in para 5 as follows: -
"We shall first deal with the question of waiver since that can

be di sposed of in afew words. The H gh Court held that

even if there was an assurance given by respondent 4 on

behal f of the State Governnment and such-assurance was

bi nding on the State Governnent on the principle of

prom ssory estoppel, 'the appellant had wai ved its right under

it by accepting the concessional rates of sales tax set out in

the letter of respondent 5 dated January 20, 1970. W do not

think this view taken by the H gh Court can be sustained. In

the first place, it is elenentary that waiveris a question of fact

and it nust be properly pleaded and proved.. No plea of

wai ver can be allowed to be raised unless it is pleaded and the

factual foundation for it is laid in the pleadings. Here it was

comon ground that the plea of waiver was not taken by the

State Governnent in the affidavit filed on its behalf in reply

to the wit petition, nor was it indicated even vaguely in such

affidavit. It was raised for the first tinme at the hearing of the

wit petition. That was clearly inpermissible wthout an

amendment of the affidavit in reply or-a supplenmentary

affidavit raising such plea. |If waiver were properly pleaded

in the affidavit in reply, the appellant would have had an

opportunity of placing on record facts showi ng why and in

what circunstances the appellant canme to address the letter

dat ed June 25, 1970 and establishing that on these facts there

was no waiver by the appellant of its right to exenption under

the assurance given by respondent 4. But in thel absence of

such pleading in the affidavit in reply, this opportunity was

denied to the appellant. It was, therefore, not right for the

H gh Court to have all owed the plea of waiver to be raised

agai nst the appellant and that plea shoul d have been rejected

inlimne."

In the present case, plea of waiver had neither been taken in the
original plaint nor in the anended plaint which was anmended subsequent
to the passing of the decree on adm ssion for the sumof Rs.7,09, 835/-
nor even in the grounds of appeal before the H gh Court. Question of
wai ver is not a pure question of |aw which could be permtted to be
rai sed by the appellant at any stage of the proceedings. The H gh Court
was right in observing that the plea of linmtation put up by the Board has
to be examined on its own nerit. W do not find any nmerit in the
submi ssi on of the | earned senior counsel appearing for the appellant that
the suit having been partly decreed on adm ssion, could not subsequently
be di smi ssed on the ground of limtation for the remaining anount.
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Second part of Point No.2

Shri R F. Nariman, |earned senior counsel appearing for the
appel | ant conceded before us the first part of the point no.2 that Section
120 of the Act is applicable in the present case. He addressed on the
second part of question no.2, "whether the letter dated 12.04.1984 can be
treated as notice under Section 120 of the said Act and further whether
the suit is barred by lintation thereunder."

Section 120 of the Act reads as under: -

"Section 120 \ 026 Limtation of proceedings in respect
of things done under the Act \026 No suit or other proceeding
shal | be comrenced agai nst. a Board or any nenber or
enpl oyee thereof for anything done, or purporting to have
been done, in pursuance of this Act until the expiration of one
nmonth after notice inwiting has been given to the Board or
him stating the cause of "action, or after six nonths after the
accrual of the cause of action.™

The Maj or Port Trust ‘Act, 1963 is a special Act and Section 120 of
the said Act provides linitation of proceedings in respect to the things
done under the Act. A perusal of this Section shows there are two
requirements in the Section and both the requirements have to be read
conjunctively and not alternatively. The suit has to be filed within six
nont hs of the accrual of the cause of action and it has to be preceded by
one nonth notice. Adnmittedly, in the present case fornal notice under
Section 120 had not been issued. It was contended by the |earned senior
counsel that requirenent of Section 120 of the Act would be satisfied if
the plaintiff before filing the suit conplies with one of the two
requi rements herein. This subm ssion has been nade on the basis that
the word "or’ occurs between giving of the notice in witing and the
filing of the suit after six nonths of the accrual of the cause of action
The Andhra Pradesh H gh Court in The Shipping Corporation of India
Ltd. Vs. The Union of India and another [(1976) A. P. 261] has taken
the view that the two requirenents of the said Section have to be read
conjunctively and not alternatively. That not only the suit has to be filed
after the accrual of cause of action it has to be preceded by one nmonth's
notice given in the prescribed manner. The word 'or’ enpl oyed between
the two clauses in the Section if read alternatively would defeat the very
object and intention of the said provision and would | ead to absurdity.

W respectfully agree with the view expressed in the aforesaid judgnment
and endorse the same.

Even on facts we find that the letter dated 12.04. 1984 cannot be
treated as a notice under Section 120 of the Act. The respondent Board
by its letter dated 06.04.1984 had i nforned the appellant that the
appel | ant has becone eligible to receive the rebate of Rs.7,09,835/- @

Re. 1/ - per tonne for having turned over the plot allotted to it 6.39 tines
during the financial year 1983-84. |In reply thereto, the appellant by their
letter 12.04.1984 set out various argurments to justify the ground for ful
rebate and requested for the refund of the entire sum of Rs.62,46,584.10
paise. In reply thereto, the respondent Board by its letter dated

16. 06. 1984 declined the request of the appellant contained inits letter

dated 12.04.1984. The appellant in para 30 of its plaint has stated that

the illegal levy/refusal of rebate was nmade on 16.06.1984. Thus the

cause of action arose to the appellant for the first tinme on 16.06.1984

and, therefore, the letter dated 12.04.1984 by no stretch of inagination

can be said to be a notice under Section 120 of the Act, which requires

the cause of action to be set out in the said statutory notice. In the plaint
there is no avernent to the effect that the appellant had given the notice
under Section 120. Appellant in paragraph 31 has taken the stand that

the appell ant was not prevented by Section 120 and 121 of the Act from

filing the suit. |If that be the case, then the letter dated 12.04.1984 cannot
be treated as a notice under Section 120 of the Act. Requirenent of

gi ving of notice under Section 120 is mandatory and a pre condition to

the filing of the suit, and since the suit was filed w thout giving the
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noti ce the same was not naintainable. The cause of action arose to the
appel l ant on 16.06.1984 and the present suit was filed on 11.09. 1986

whi ch is nmuch beyond the period of six nonths provided for filing the
suit. The suit is thus held to be not maintainable in the present form as
wel |l as barred by limtation.

Wth reference to point no.3 fornul ated for determ nation

regardi ng the constitutional validity of Section 120 of the Act, it has
been contended by Shri R F. Narinman, |earned senior counsel appearing

for the appellant that the shorter period of Iimtation of 6 nonths
prescri bed under the Act is unconstitutional and violative of Article 14
and 19 of the Constitution of India as it singles out cases under the Act
without intelligible differentia. 1t has no nexus with the objective sought
to be achi eved under Section 120 of the Act. It was pointed out that in
respect of suits agai nst Governnent and public officers under other |aws,

| onger period of limtation has been prescribed and there is no reason
what soever to prescribe shorter period of limtation under the Act.

El aborating this subm ssion further |earned senior counsel pointed out
that under the Indian Limtation Act, 1963 there are three divisions of
the schedule to the Act. The first division concerns itself with suits
where the minimumperiod in the colum of limtation is one year going

up to 30 years: In the second division which deals with appeals much
shorter period of limtation i's provided ranging from 30 days to 90 days.
Simlarly, in the third division relating to filing of applications again a
very short period of limtation is prescribed ranging from 10 days to 90
days. Article 134/to 137 providing for longer periods of limtation are
an exception to the rule. Section 5 of the Lintation Act allows for
condonation of delay in filing the appeals or applications but not suit.
According to him it is so because the |longer period of linmtation is
provided for filing the suit and since short period is given for filing of
the appeal s and applications, provision has been made for condoning the
del ay on sufficient cause being shown to nmitigate the hardship caused to
the litigants. That Section 120 which provides for short period of
l[imtation of six nonths for filing the suit wthout prescribing for the
condonati on of delay to mitigate the hardship of the litigants is arbitrary,
excessi ve, disproportionate and unreasonable restriction on the

appel lant’ s rights under Article 14-and 19(1)(f) of the Constitution of
India. That the H gh Court wongly felt bound by two decisions cited
before it. The first being of the Bonbay H gh Court in Minicipa
Corporation of Geater Munbai Vs. Hasham |Ismail ‘Mansa (AR

1972 Bom 350) and the other of this Court in-the Trustees of the Port of
Bonbay Vs. The Prem er Autompbiles Ltd. & another reported in 1974

(4) SCC 710. So far as Municipal Corporation of Geater Minbai’s

case (supra) is concerned it was contended that this was not a decision

on the point at all in as much as the counsel for the plaintiff had not
pressed the point regarding constitutional validity of the provision
t hough the sane had been raised. |In so far as the Trustees of /'the Port

of Bombay’s case (supra) it was pointed out that the constitutiona
validity of Section 87 of the Bonbay Port Trust Act had not been

chall enged at all. That the observations nade in the aforesaid cases are
in the nature of obiter dicta and therefore connot be treated as a
precedent in the present case.

Bef ore the Bombay Hi gh Court in Minicipal Corporation of

G eater Munbai’s case (supra) the challenge had been laid to Section

527 of the Bombay Municipal Corporation Act on the ground that the

sanme was illegal and ultra vires as it violated the fundanental rights
guaranteed to plaintiff under Article 14 and 19(1)(f) of the Constitution
of India. The |earned counsel appearing for the plaintiff did not press
the challenge to the constitutional validity of Section 527 but the

Di vi sion Bench found that there was no nerit in the contention raised by
the plaintiff to the constitutional validity of Section 527 and observed
that nerely because a statute not dealing with limtation in genera
prescribed a special period of |imtation different fromthe one in the
Indian Limtation Act, it does not follow that the provision prescribing
the special period of lintation violates Article 14 of the Constitution
much less Article 19(1)(f) thereof. It was observed in paragraph 9:-
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XXX
M. Adik for the plaintiff did not press the
constitutional point raised in the above paragraph of the
pl ai nt and obviously for good reasons. It is obvious that
there is no substance in that contention. Merely because
a statute not dealing with limtation in genera
prescribes a special period of |imtation different from
the one in the Limtation Act, it does not follow that the
provi sion prescribing the special period of limtation
violates Article 14 of the Constitution, nuch |ess
Article 19(1)(f) thereof."

No doubt the |earned counsel appearing for the plaintiffs in that
case had given up his challenge to the constitutional validity of Section
527 of the Bombay Municipal Act, but all the same the H gh Court
recorded its reasons for upholding the validity of the Section by
recordi ng valid reasons which in our view are correct. W agree with
the observati ons nade by the Division Bench in the said case that nerely
because a statute not dealing with the I[imtation in general prescribed
period of limtation different fromthe one in the Indian Limtation Act,
1963 it does not follow that the provisions prescribing the said period of
l[imtation violates Article 14 or 19(1)(f) of the Constitution of India.
In respect to the judgnment of this court in Trustees of the Port of
Bonbay' s case (supra) it is urged by the |earned senior counse
appearing for the appellant that the constitutional validity of Section 87
of the Bonbay Port Trust Act, 1879 was not under chall enge and
therefore the said decision cannot be a precedent for exam ning the
constitutional validity of Section 120 of the present Act. Section 87
reads as under: -

"Section 87. No suit or other proceeding shall be
conmenced agai nst any person for any thing done, or
purporting to have been done, in pursuance of this Act,
wi thout giving to such person one nmonth’s previous
notice in witing of the intended suit or other
proceedi ng and of the cause thereof, nor after six

nont hs fromthe accrual of the cause of such suit or

ot her proceeding..."

It is true that the constitutional validity of Section 87 of the Act
which is equivalent to Section 120 of the present Act and simlar in
terns was not directly in issue. Yet this Court exam ned the question of
shorter period of limtation prescribed under Section 87 of the Bonbay
Port Trust Act, 1879. Wth reference to the relatively | onger period of
[imtation provided under the Indian Limtation Act for filing of the suit
and after examining the said issue the Court canme to the concl usion that
shorter period of limtation provided under Section 87 of the Bonbay
Port Trust Act, 1879 was valid. It was observed in para 38:-

" 38. If the person entitled to the goods defaults in
renoving themw thin one nmonth of the Board com ng

i nto custody, special powers of disposal by public
auction are given by Section 64A. The Act charges the
port authorities with a wealth of functions and duties
and necessarily legal proceedings follow upon the
defects, defaults and ot her consequences of abuse of
power. Even so, a public body undertaking work of the

sort which a port carries out will be exposed to an
expl osi ve anobunt of litigation and the Board as well as
its officers will be burdened by suits and prosecutions

on top of the pressure of handling goods worth crores
daily, public bodies and officers will suffer irremediably
in such vul nerabl e circunstances unless actions are

br ought when evidence is fresh and before delinquency
fades; and so it nmkes sense to provide, as in many

ot her cases of public institutions and servants, a
reasonably short period of tinme within which the |ega
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proceedi ngs should be started. This is nothing unusua
in the jurisprudence of India or England and is
constitutionally sound. Section 87 is illumned by the
protective purpose which will be ill served if the shield
of a short limtation operates in cases of m sfeasance
and nual f easance, but not non-feasance. The object,
stripped of |egal ese and viewed through the gl asses of
sinple sense, is that renedial process against officia
action showing up as wong doi ng or non-doi ng which
inflicts injury on a citizen should not be del ayed too
long to obliterate the probative material for honest

def ence. The dichotomy between act and oni ssion
however, logical or legal, has no relevance in this
context. So the intendnment of the statute certainly takes
inits broad enbrace all official action, positive and
negative, which is the operative cause of the grievance.
Al t hough the Act in the present case uses only the
expression 'act’' - and omts 'neglect’ or 'default’ or
"om ssion’, the meaning does not suffer and if other
statutes ‘have used all these words it is nore the
draftsman’s anxiety to avoid taking risks in Court, not
an addition to the semantic scope of the word "act’. OF
course, this is the conpul sion of the statutory context
and it may well be that other enactnents, dealing with
di fferent subject-matter, may exclude froman ’"act’ an

"omssion'. This possibility is reduced a great deal by
the definition of "act’ in the various General C auses
Acts, as including 'illegal om ssions"."

The question of considering the rationale of Section 87 of Bonbay
Port Trust squarely arose in the said case as the contention was rai sed by
the Additional Solicitor General therein that if the argument of the
respondent in the said case was accepted, it would anpunt to m sreading
the purpose of Section 87 of the Bombay Port Trust Act and simlar
provision in many statues calculated to protect public officers and
institutions on a special basis. (see paragraph 7 of the judgment). The
Maj or Port Trusts Act, 1963 charges the port authorities wth a well
thought out duties and functions in respect of providing port facilities
and equi prent and providi ng services for receiving, |anding and
shi ppi ng of goods or passengers from and upon sea going vessels. As a
result of these multifarious functions, major ports and their officers are
faced and burdened with an expl osive amount of litigation. The object
of Section 120 is two fold, i.e. provision of giving one nonth's notice
setting out the cause of action is to give the port- authorities an
opportunity to consider the nerits of the case of the aggrieved party |land
make amends when possible to save litigation. To ensure that legal
action against port authorities and its officers is initiated expeditiously
when evidence is fresh | and does not obliterate the probative materia
for honest defence.
The classification has a reasonabl e nexus to the object, it seeks to
achi eve. The subm ssion nade on behal f of the appellant that though a
suit may be filed within six nonths, the trial of the suit could take place
long after this and that the evidence would never be fresh at that stage is
fallacious in as much as once the suit is filed against a party, the party is
put on notice and will, therefore, gather the rel evant docunentary
evi dence when fresh and preserve such evidence for the trial whenever
the sanme woul d take pl ace
The submission of Shri R F. Nariman, |earned senior counse
appearing for the appellant that in Indian Limtation Act, 1963 no
provi sion for condonation of delay for institution of a suit has been nade
because a relatively longer periods of Iimtation has been provided as
conpared to limtation provided for appeals and other applications and,
therefore, providing relatively shorter period of six nonths for filing the
suit under the provisions of Section 120 of the Major Port Trusts Act,
1963 wi thout a provision for condonation of delay, would make the
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section arbitrary, excessive, disproportionate and unreasonabl e
restriction on the appellant’s right under Article 14 and 19(1)(g) of the
Constitution of India cannot be accepted. The statute of linmitation is
founded on public policy that an unlimted and perpetual threat of
litigation | eads to disorder and confusion and creates insecurity and
uncertainty. Therefore the |egislature has sought to bal ance the public
interest in providing limtation on the one hand and at the sane tine not
to unreasonably restrict the right of a party to initiate proceedings on the
other. Once a suit is filed the object of limtation as a statute repose is
satisfied in as much as the opponent party knows what he has to defend.
The Major Port Trusts Act, 1963 is a special Act. It is a settled |lega
proposition that the provision of the Special Act shall prevail over with
the general Act. Section 29 of the Indian Linmtation Act, 1963 relates to
savings. For proper appreciation of |egal position Section 29(2) of the
Limtation Act is reproduced bel ow -

"Section 29(2) \026 Where any special or local |aw

prescribes for any suit, appeal or application a period of

[imtation different fromthe period prescribed by the

Schedul e, 't he provisions of Section 3 shall apply as if

such peri'od were the period prescribed by the Schedul e

and for the purpose of deternining any period of

[imtation prescribed for any suit, appeal or application

by any special or local |aw, the provisions contained in

Sections 4 to 24 (inclusive) shall apply only in so far as,

and to the extent to which, they are not expressly

excluded by such special or local |aw"

Sub- Section 2 of Section 29 envisages special or local |aws which
can provide a period of limtation for suits as well as for appeals and
applications, different fromthe period prescribed by the schedul e of
Limtation Act where provisions contained in Sections 4 to 24 can be
expressly excluded by such special or |local laws. There are many
special or local |aws which provide for a short period of limtation for
filing of appeals as well as applications and where the provisions of
Section 5 are expressly excluded or curtailed. Under the Arbitration and
Conciliation Act, 1996, Section 34 prescribes time limt within which an
application for setting aside of an award nust be namde and al t hough the
Court is given the power to extend the tine on sufficient cause being
shown, the said power to extend the tine is restricted but a period of 30
days only and not thereafter.

It was then submitted by | earned senior counsel for the appell ant

that whereas Section 120 of the Mjor Port Trusts Act prescribes a
l[imtation for six nonths plus one nonth of statutory notice for suits
filed against the Port Trust and its enpl oyees for anything done or
purporting to have been done in pursuance of the Act, no limtation is
prescribed for suits which are filed by the Port Trust under Section 131

of the sane Act without a rational basis. W do not find any nerit in

this submssion. It is well settled that although limtation being intended
for quieting title and in that sense | ooks at the problens fromthe point of
vi ew of the defendant with a view to provide himsecurity against the

stale clains, addresses itself at the same tine also to the position of the
plaintiff. The legislature in its wisdomcan nmake separate provision
within which a suit nmust be filed by the individual fromthat wthin

which a suit can be filed by a statutory body. |In Nav Ratanmal Vs.

State of Rajasthan (AR 1961 Suprene Court 1704 a simlar argunent

was raised and negatived by this Court. |In that case the Court was

exam ning as to whether there was a rational basis for treating the
Governnment differently as regards period within which the suit could be
filed by the Governnent on the one hand and the private individual on

the other. It was held that there were sufficient grounds for
differentiating between the clainms of an individual and the clains of the
CGovernment and the actual period of Iimtation which should be all owed

for filing the suit by any party was a matter of |egislative policy and
cannot be brought within the scope or purview under Article 14 or any

other Article of the Constitution. It was observed: -
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"xxxx. It is with this background that the question of
the special provision contained in Article 149 of the Act
has to be viewed. First, we have the fact that in the case
of the Government if a claimbecones barred by
l[imtation, the loss falls on the public, i.e., on the
conmunity in general and to the benefit of the private

i ndi vidual who derives advantage by the |apse of tine.
This itself woul d appear to indicate a sufficient ground
for differentiating between the clainms of an individua
and the clains of the cormunity at large. Next, it may
be mentioned that in the case of governnenta

machi nery, it is a known fact that it does not nobve as
quickly as in the case of individuals. Apart fromthe
delay occurring in the proper officers ascertaining that a
cause of action has accrued, CGovernnent being an

i mpersonal body, before a claimis |aunched there has to
be inter-departnmental correspondence, consultations,
sanctions obt ai ned according to the rules. These
necessarily take time and it is because of these features
whi ch are sonetines characterised as red-tape that there
is delay in the functioning of Government offices."

Wth reference to the contention of Shri R F. Narinman, |earned
seni or counsel appearing for the appellant that there is no reasons for
prescribing a shorter period of limtation for action against the Board
whil e suits agai nst the Governnment can be filed within nornal period of
limtation, it nmay be stated that the Governnent cannot be equated with
statutory body |like the Major Port Trust. The Governnent is a vast
or gani sati on havi ng conparatively larger nmanpower and in the litigation
agai nst the Government subject matter of disputes.is under severa
different acts, such as Excise Act, Customs Act, lncome Tax Act,

Rai | ways Act, Land Acquisition Act etc. ~ Many of these Acts also
contain provisions simlar to, if not identical with the provisions of
Section 120 of the Major Port Trusts Act, 1963. Therefore, the
contention between a mjor port and Government as a whole is totally
fall aci ous.

A provision of the Act providing for a shorter period of limtation
cannot be declared to be unconstitutional sinply because in sone of the
Statutes a longer period of limtation has been prescribed for the
redressal of the litigants grievances. The |egislation enacted for the
achi evenent of a particul ar object or purpose need not be all enbracing.

It is for the legislature to determ ne what categories it would enbrace
within the scope of legislation and nerely because certain categories

whi ch woul d stand on the sanme footing as those covered by the

| egislature are left out would not render the |egislation of any 1aw being
di scrimnatory and viol ative of the fundanental rights guaranteed under
Article 14 and 19(1)(g) of the Constitution

In the end M. Nariman submtted that the Indian Ports Act, 1908
was still applicable to various ports including PanjimPort in Goa. 1In the
case of exporters like the appellant using the port of 'Panjim if the sane
controversy was to arise there being no provision such as Section 120 of
the Major Port Trusts Act, 1963 in the Indian Ports Act, 1908 the period
of limtation available to such exporters would be three years, that there
was no intelligible differentia with the objects sought and achieved in
proceedi ng such as the provision as Section 120. It nmay be stated that
nowhere in the pleadings, is there an avernent regardi ng the port of
Panjimand in any case the very fact that the port of Panjimis not a
maj or port and is not governed by the Major Port Trusts Act, 1963 and is
not enjoined to performduties which a major port is enjoined to perform
is enough of an intelligible differentia which has a rational nexus wth
the objects sought to be achieved.

For the aforesaid reasons, we do not find any nerit in these
appeal s and the appeals are dism ssed | eaving the parties to bear their
own costs.




