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BENCH
A. K. Mathur & Tarun Chatterjee

JUDGVENT:
JUDGVENT

The Order of the Court was delivered
1. Leave granted.
2. Heard | earned counsel for the parties.

3. This appeal is directed against the order passed by |earned Single Judge
of the Hi gh Court of 'Rajasthan, Jaipur Bench, dated 23.5.2005 whereby the

| earned Single Judge had set aside the judgnment and decree passed by the
Addl . District & Session Judge-VlI, Jaipur in Cwvil Suit No. 29/95 (271/76)
dated 23.1.1996 and held that parties shall approach the Wakf Tribunal for
further relief in the matter.

4. The brief facts which are necessary for the disposal of the Appeal are
that a suit being Cvil Suit No. 29/95 (271/76) was filed by the Plaintiffs
(Respondents-herein) in the Court of Addl. District & Session Judge-VI,

Jai pur, which was dism ssed.

5. Aggrieved by the aforesaid Judgnent dismissing the suit, an appeal was
filed by the Plaintiffs (Respondents-herein) before the H gh Court taking
the plea that by virtue of Section 85 of The Wakf  Act, 1995 (hereinafter
referred to as "The Act"), the Gvil Court ceased to have any jurisdiction
in the matter, and therefore, the judgnent and decree passed by the Addl.
Di strict Judge, Jaipur was w thout jurisdiction.

6. In this connection the | earned Single Judge, relying upon a decision of
the |l earned Single Judge of the sane High Court in the case of Syed | nanul
Hag Shah v. State of Rajasthan, reported in AR (2001) Rajasthan 19,

all owed the appeal and set aside the order of the Addl. District Judge,
Jai pur and directed the parties to appear before Wakf Tri bunal

7. Aggrieved against this order, the Defendants (Appellants-herein) have
cone in appeal by way of special |eave petition.

8. Learned counsel for the Appellants has invited our attention to sub-
section (5) of Section 7 and submtted that the attention of the |earned

Si ngl e Judge was not invited to sub-section (5) of Section 7 of The Wakf
Act, 1995. It was subnmtted that | earned Single Judge decided the natter on
the basis of Section 85 of the Act de hors sub-section (5) of Section 7 of
the Act. Section 85 of the Act reads as under

"85. Bar of jurisdiction of Civil Courts.- No suit or other |egal
proceeding shall lie in any Cvil Court in respect of any dispute, question
or other matter relating to any wakf, wakf property or other matter which
is required by or under this Act to be determ ned by a Tribunal."

Learned counsel further submitted that the | earned Single Judge has wongly
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relied upon the judgnent in Syed Inamul Hag Shah's case (supra) and set

asi de the judgnent and decree passed by the Addl. District Judge, Jaipur
because in this case also | earned Single Judge did not consider sub-section
(5) of Section 7 and decided the nmatter solely on the basis of Section 85
of the Act. Hence, the inmpugned decision given by |earned Single Judge is
not correct and not in accordance with Section 7(5) read with Section 85 of
the Act.

9. Learned counsel for the Respondents has supported the aforesaid
j udgrent .

10. It is relevant to nention here that the Wakf Act, 1995 cane into force
with effect from1.1.1996. Section 6 of the Wakf Act, 1995 relates to the
di spute regardi ng wakfs property. Section 6 of the Act reads as under

"6. Disputes regardi ng wakfs-(1) If any question arises whether a
particul ar property specified as wakf property in the list of wakfs is wakf
property or not or whether a wakf specified in such list is a Shia wakf or
Sunni wakf, the Board or the nutawal Ii of the wakf or any person interested
therein may institute a suit in a Tribunal for the decision of the question
and the decision of the Tribunal in respect of such matter shall be final

Provi ded that no such-suit shall be entertained by the Tribunal after the
expiry of one year fromthe date of the publication of the list of wakfs.

Expl anation.- For the purposes of this section and section 7, the

expression "any person interested therein", shall, in relation to any
property specified as wakf property in the list of wakfs published after
the comrencenent of this Act, shall include al so every person who, though

not interested in the wakf concerned, is interested in such property and to
whom a reasonabl e opportunity had been afforded to represent his case by
noti ce served on himin that behal f during the course of the rel evant

i nqui ry under section 4.

(2) Notwi thstandi ng anyt hi ng contained in sub-section (1), no proceedi ng
under this Act in respect of any wakf shall be stayed by reason only of the
pendency of any such suit or of .any appeal or other proceeding arising out
of such suit.

(3) The Survey Conmi ssioner shall not be nade a party to any suit under
sub-section (1) and no suit, prosecution or other 1egal proceedi ng shal
lie against himin respect of anything whichis in good faith done or

i ntended to be done in pursuance of this Act or any rul es nade thereunder

(4) The list of wakfs shall, unless it is nodified in pursuance of a
deci sion or the Tribunal under sub-section (1), be final and concl usive.

(5) On and fromthe comencenent of this Act in a State, no suit or other
| egal proceeding the shall be instituted or commenced in a Court in that
State in relation to any question referred to in sub-section(1)."

From a perusal of the afore-quoted Section there is no anbiguity that the
intention was that from1.1.1996 no suit or other |egal proceedings
relating to the wakf property shall be instituted in any Cvil Court.

11. At the sane tine sub-section (5) of Section 7 also |ays down that it
will not effect any pending suit or appeal. Section 7 States the powers of
the Tribunal to determ ne disputes regardi ng wakfs. Section 7 of the Act
reads as under: -

"7. Power of Tribunal to determ ne dispute regarding wakfs.- (1) If, after
the comrencenent of this Act, any question arises, whether a particular
property specified as wakf property in a list of wakfs in wakf property or
not, or whether a wakf specified in such list is a Shia wakf or a Sunn
wakf, the Board or the mutawal li of the wakf, or any person interested
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therein, may apply to the Tribunal having jurisdiction in relation to such
property, for the decision of the question and the decision of the Tribuna
thereon shall be final

Provi ded t hat -

(a) in the case of the list of wakfs relating to any part of the State and
publ i shed after the commencenent of this Act no such application shall be
entertained after the expiry of one year fromthe date of publication of
the list of wakfs; and

(b) in the case of the list of wakfs realting to any part of the state and
published at any tinme within a period of one year imdiately preceding the
commencenent of this Act, such an application nay be entertai ned by
Tribunal within the period of one year from such comrencenent:

Provi ded further that where any such question has been heard and
finally decided by a Gvil Court in a suit instituted before such
conmmencenent, the Tribunal shall not re-open such question

(2) Except where the Tribunal has no-jurisdiction by reason of the
provi si ons of sub-section (5), no proceedi ng under this section in respect
of any wakf shall be stayed by any Court, Tribunal or other authority by
reason only of the pendency of any suit, application or appeal or other
proceedi ng ari sing /out of any such suit, application, appeal or other

pr oceedi ng.

(3) the Chief Executive Oficer shall not be nade a party to any
application under sub-section (1).

(4) The list of wakfs and where any such list is nodified in pursuance of a
deci sion of the Tribunal under sub-section (1), the list as so nodified,
shal | be final

(5) The Tribunal shall not have jurisdiction to determne any matter which
is the subject-matter of any suit or proceeding instituted or commenced in
a Cvil Court under sub-section (1) of Section 6, before the comencenent
of this Act or which is the subject-natter of any appeal fromthe decree
passed before such comrencenent in any such suit or proceeding or of any
application for revision or review arising out of such suit, proceedi ng or
appeal , as the case may be.

12. In exercise of power under Section 83 of the Act, the wakf Tribunal was
constituted on 23.2.1997. By virtue of sub-section (5) of Section 7, it
clearly transpires that the Tribunal shall not have jurisdictionto
determ ne any matter which is the subject-matter of -any suit or proceeding
instituted or comrenced in a Cvil Court under sub-section (1) of Section
6, before the commencenent of this Act, i.e., ifl any suit has been
instituted in any Civil Court prior to comng into force of The Wakf Act,
1995, then the Tribunal will have no jurisdiction to decide such natter 'and
it will be continued and concluded as if Act has not cone into force.

13. Now conming to the facts of the present case, it is an adnmtted fact
that suit was filed on 19.12.1976 before Addl. District Judge, Jaipur and
argunents were heard and judgnent was received on 16.12.1995 and the

j udgrment was delivered on 23.12.1996 agai nst which the appeal was filed
before the High Court on 1.3.1996. Therefore, fromthese facts it is clear

that the suit was pending since 19.12.1976, i.e., prior to the comencenent
of the Act, i.e., 1.1.1996. Therefore, by virtue of sub-section (5) of
Section 7, the Tribunal will have no jurisdiction to decide the suit or the

appeal arising fromthat suit. In the present case, the appeal which was
filed by the Respondents (herein) arises out of the Judgnent and decree
passed by the Addl. Distict Judge, Jaipur on 23.1.1996 in a suit filed on
19.12.1976. Therefore, the appeal which was filed before the H gh Court
agai nst the judgnment and decree passed on 23.1.1996 by the Addl. District
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Judge, Jaipur, will not be governed by this Act. By sub-section (5) of
Section 7, a special provision has been made that on pending suit or

proceedi ng or appeal or review or revision, the Act will not be applicable.

In the case of Syed I namul Hag Shah (supra), the learned Single Judge only
consi dered the effect of Section 85 but did not exanmi ne the effect of sub-
section (5) of Section 7 and, on the basis of section 85, it was held that
all the proceedi ngs which were pending before the Civil Court, the Cvi

Court will have no jurisdiction. Wth great respect, perhaps the attention
of the | earned Single Judge was not drawn to sub-section (5) of Section 7
whi ch specifically provides an exception that this will not be applicable

to the pending suits, appeals and revisions. It has purpose behind it that
when Act was nmade prospective, how can it operate retrospectively,
therefore, all pending matters were taken out from purview of this Act.

14. On a conjoint reading of sub-section (5) of Section 7 and Section 85,
the result would be that the Act will not be applicable to the pending
suits or proceedi ngs or appeal s or revisions which have comenced prior to
1.1.1996, i.e., comng into force of the Wakf Act, 1995. Therefore, the

vi ew taken by the |l earned Single Judge was not correct in the case of Syed
| nanmul Hag Shah (supra). Hence, in view of the above discussion, we are of
the view that the | earned Single Judge has gone wong in relying on the
deci si on rendered by the Single Judge in the case of Syed |Inanmul Hag Shah
(supra). Consequently, the inpugned order passed by the | earned Single
Judge is set aside and the matter is remtted back to the H gh Court for
deci di ng the appeal in accordance with | aw, expeditiously.

15. The appeal stands di sposed of accordingly.

16. There will be no order as to costs.




