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ACT:
Waj i b-ul -arz-Entry regarding agreenment therein-Wether
hol ds good after the expiry of period of Settlenent.

HEADNOTE

Hel d, that an entry regarding agreenent-in a.  Wjib-ul-
arz holds good during the currency of the Settlenent and
does not survive the expiry of the period of Settlenent.

Hra and Gthers v. Mihamadi and Others (16 P.R 1915 at
P. 89), Alah Bakhsh and Gthers v.” Mrza Bashir-ud-Din and
O hers (1932 L.T.R 56) and Lieut. Chaudhri Chattar ' Singh
v. M. Shugni and Another (A I.R 1941 Lah 239) referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 61 of 1951
Appeal fromthe Judgnent and Decree dated the 10th Novenber,
1944., of the Hi gh Court of Judicature at Lahore in Civi
Regular First Appeal No. 259 of 1942, arising out of the
Judgnent and Decree dated the 29th July, 1942, of the Court
of the Extra Assistant Settlement O ficer and Assistant
Col I ector of the
61
First Grade as Senior Sub-Judge, Qurgaon, in Suit No. 35 of
1940-41.

Dr. Bakshi Tek Chand, (Ram Nath Chadha and Ganpat Rai, with
him for the appellants.

Naunit Lal for respondents Nos. 1, 3, 7 to 11 and 13 to 19.
1954. April 21. The Judgnent of the Court was delivered by
GHULAM HASAN J. - Thi s appeal is brought against the judgnent
and decree dated Novenber 10, 1944, of the Lahore Hi gh Court
(Sir Trevor Harries C J. and M. Justice Mihajan, the
present Chief Justice of this Court) reversing the judgnent
and decree of the Assist,ant Collector, First G ade,
GQurgaon, as Senior Subordinate Judge, and dismissing the
plaintiffs-appellants’ suit.

Dalmir, Dilnmor and Chhinga were three brothers and Anmir Khan
and Sharif Khan were the two collaterals. Alif Khan was the
son of Amr Khan. The present dispute is between the
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descendants of the five branches of the famly.

The suit was brought by the descendants of Dalnir against
the descendants of Dilnor, Cbhinga, Alif Khan and Sharif
Khan. To this suit were also i npl eaded as defendants sone
of the descendants of Dalmr. The plaintiffs clained a
declaration that they along with defendants Nos. 17 to 19
are full owners in possession of 819 Bighas 19 Biswas | and
situate in village Manota Tehsil Ferozepore Jhirka. in the
Gurgaon District, that the defendants Nos. | to 16 had no
right to claimpartition of that land and that they were
entitled only to the produce of |and measuring 140 Bi ghas 19
Bi swas possessed by them wi thout payment of |and revenue.
The aforesaid defendants, it was alleged, were bound by the
terns enbodied in the agreenment dated Septenmber 11, 1861, in
t he Wajib-ul-arz of ~that Settlenment and repeated in
subsequent Settlenents which debarred themfrom any right
to. claimpartition. Defendants Nos. | to 16, who are the
cont esti ng def endants, pl eaded in defence t hat the
plaintiffs along with the pro-forma defendants Nos. 17 to 19
were recorded i n revenue
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papers as owners of 1/5th share in the land in dispute,
while the contesting defendants were recorded as owners of
the remaining 4/5th share and as such they were entitled to
claim partition. /The defendants denied that any agreenent
or condition in the Wajib-ul-arz restricting their right to
partition was binding after the expiry of the term of the
Settlement and contended that it could not operate as a bar
to their claimto partition. The Assistant Collector trying
the suit as a Cvil, Court under section 117 of the Punjab
Land Revenue Act (Act XVII of 1887) decreed the claim He
held that the contesting defendants were entitled only to
get produce of 140 Bighas and 19 Biswas of land in their
possession wi thout paynment of |land revenue and @had no
interest in the remaining |and. ~This decree was reversed on
appeal, the H gh Court holding that the defendants are
entitled to 4/5th share as proprietors, that the /origina

agreenent repeated in subsequent Settlenments was bi'nding on
the parties so long as the Settlements were in force, that
it ceased to have any effect after the expiry of the
Settlements and that the renewal of its terns in the
Settlement of 1938-39 was not binding as they were  not
agreed to by the contesting defendants. The |earned Judges
held that the judgnent (D. 4) dated June 15, 1893 of the
Chief Court of Punjab inter-parties, which held that the
prohibition of partition contained in the Wajib-ul-arz did
not survive the expiry of the period of the Settlenment, was
bi nding wupon them They took the view that the contesting
defendants being. proprietors, the right of partition was
i nherent in their right of ownership. As a result of /these
findings the suit was di sm ssed.

W have heard Dr. Tek Chand, |earned counsel for the
appel l ants, in support of the appeal at length but we are of
opinion that there is no force in the appeal

The parties are Meos and the land in dispute is situate in

village Manota in Tehsil Ferozepore Jhirka in QGurgaon
District. According to the Gazetteer of Qurgaon District
(1910) the Meos owned nearly the whole of the Ferozepore
Tehsil and various other villages in Gurgaon. They are

divided into several sub-tribes, and these sub-tribes
possess a strong feeling of unity and the
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power of corporate action. It was stated that in the
mutiny the nenbers of each sub-division generally acted
t oget her; and district officers are advised to keep
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t hensel ves informed of the nanes and characters of the nmen,

who fromtine to tinme possess considerable influence over
their fellowtribesnmen." (P. 60).

The docurentary evidence regarding the title to the property
in dispute ranges over a period of four Settlenments, each
Settlement being for a period of thirty years. The first
Settlement was nade in 1839-42, the second in 1872-1879, the
third in 1903-08 and the last in 1938-39 which is the
current Settlenent. The vill age was assessed to annua

revenue of Rs. 323 for the, period of 30 years from 1246 to
1275 Fasli (corresponding to 1839-1862 A D.) which was made
payabl e by Dal mir Lanberdar who is described as sole owner.

The Settl enent papers were, however, lost during the nutiny
and after taking fresh neasurenents the settle-: nent papers
were conpleted. Alif Khan, Dalnmir and Dil nmor signed what is
called an agreenent binding them by all condi tions,
provisions and declarations made at the tine of t he
Settlement (P. 12).

It is. comobn ground that the property was originally,
granted. in 1822 A. D. to Dalmr by Nawab Ahmad Bakhsh Khan
Rai s of Ferozepore Jhirka. The grant is not in witing and
there is no contenporaneous record which could throw any
light on its terms. Dalmir clained to be the sole grantee
with full proprietary rights. A nunber of docunents are
attached to the /Settlenent record of 1863. They are
i mportant as show ng how the property was dealt with by the
Settlement authorities fromtine to tine and the state of
the revenue records. . The earliest docunent on record appe-
ars to be an agreenent dated Septenber 28, 186 1, which is
incorporated in paragraph 18 of the Wajib-ul-arz of village
Manot a. It says that the tenure of ~the village is
zamindari. Dalmr is entitled to profit and l'iable for |oss
in respect of the entire village. The other biswadars are
owners of the produce of the land cultivated by them but
they pay no revenue. This, itis stated, is the benefit
they enjoy (P. 35 =D. Il). This-docunent is signed in
token of verification by Dal mr Lanberdar
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Dilmor, Alif Khan Bi swadar and Phusa Biswadar, who ,ire
descri bed as proprietors. Phusa, we are told, is the alias
of Chhinga. There is a report of M. John Lawence (Il ater
Lord Lawence), Settlement Oficer referred to in- the
Gazetteer, which says that the arrange nment then in~ vogue
was that a few owners shared the profit and | oss of the land
revenue and the others were exenpted from responsibility.
Manot a was one of the few villages which continued to follow
the system (P. 179).

Par agraph 2 of the Wajib-ul-arz which relates to the node of
partition, after stating the area of the village as 837
Bi ghas and 9 Biswas, says "Wen we, the co-sharers want to
partition it, we ourselves will do so of our accord in
accordance with our shares shown in the Khewat papers or
through the village Patwari in the, presence of Panchayat of
the brotherhood. The new abadi (cultivation of new |and)

will be made with the consent of all the biswadars. One
bi swdar is not conmpetent to nake a new abadi". D. 10).
P. 4 is a statenent show ng apportionnment of Jama, (i.e.

Khewat noney) in the village. After stating that the
Settlement of the village was made in the name, of Dalmr,
sole owner, and that he alone was entitled, to profit and
liable for loss, it goes on to say that Alif Khan son of
Am r and Phusa son of Chhinga and Di |l nor having cultivated a
specified area of |and be. came owners of the produce of the
and w thout paynment of rent and al so becane entitled to
profit and liable for |oss.
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Par agraph 10 of the Wajibul-arz contains an agreenent about
trees. It shows that the trees standing in the house or

field of the owner belong to him and he is conpetent to
plant and cut them So far as the occupancy tenants are
concerned, the trees standing in their houses also belong to
themas they cultivate -land but Dalmr alone had the right
to cut or sell them These are all the material docunments
pertaining to the Settlement record of 1863.
W now cone to the Settlenent record of 1877,
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P. 17 is an inportant docunment. Paragraph | which deals
with the history of the village is reproduced bel ow -’
"Fifty-two years ago in Sanbat 1880, Dalmir, Caste Meo, Got
Sogan, along wth Dilnmor and Chhinga, his real brothers,
took possession of the area of this village, wth the
perm ssion of Nawab~ Ahmed Bakhshi Khan Sahi b. Rai s of
Ferozepore, who granted hima Biswadari estate w thout
payment of any Nazrana in lieu of the services rendered by
him and made this desolate, tract abad. He along with his
brothers jointly renmai ned i n possession thereof and enjoyed
profit and bore |loss. After him Amir Khan becane abad in
the village and along with us, proprietors, renmained in
possessi on. Accordingly, we the proprietors got his name,
entered as a Biswadar at the time of the Revised Settlenent.
After him Sharif /  Khan, son of Ghariba, who was also a
collateral, cane to this village in Sanbat 1916 and renai ned
i n possession along with us proprietors.. Accordingly we got
his nanme also recorded along wth ours ‘on the 14t h
Septenber, 1863. We have up to this day been joint owners.
This village has never been partitioned. Shares are given
in the Khewat papers.,"
This docunent shows that although the nane “of Dalmr is
nentioned as being the sole grantee by virtue of the
services rendered by himto the Nawab, hi's two brothers al so
were in joint possession with him Not only this but | Amr
Khan and Sharif Khan, who are both collaterals, also had
joint possession of the village. (They are all described as
proprietors and their nanmes are recorded as joint owners.
The authenticity of this docunentisheyondquestion. It out
sat the root of the theory of Dalnir being the sole owner.
It is true that Dalnmr was nentioned as the sole owner in D
4 but the grant was treated by Dalmr hinmself as being the
joint property of his two brothers and the two couaterals
whet her or not it was originally intended for the benefit of
the famly as understood in its w dest sense.
Paragraph 5 of the Wajib-ul-arz relating to the tenure of
the village and the node of paynent of revenue
9
66
says that the village is bilijmal (joint) and that the sons
of Dalmr shall continue to pay the Governnent revenue in
respect of their own shares as well as the shares of the
sons of his two brothers and the shares of the «collaterals.
The reason given is that no money is taken fromthe said co-
sharers on account of relationship. (P. 15). This statenent
is consistent only with joint ownership
Paragraph 7 of the Wajib-ul-arz al so describes the tenure as
Zam ndari bilijmal and Repeats the statenment that the other
co-sharers of Dalmr do not pay any rent or Jama in respect
of the land cultivated by them on account of their
relationship. No single sharer has the right to reclaimthe
Banjar area w thout the consent of all the proprietors (P.
19). This Wajib-ul-arz is verified by the proprietors,
tenants, Bhandadars (a village servant to whom cultivation
is allotted rent free), Kam ns (menials) and the inhabitants
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of the village. It is admttedly signed by the ancestors of
the parties (P. 22).

The Khewat and the Khatauni (P. 31) prepared during the
Settlement both record the five branches of the family as
being i n possession of a 1/5th share each. A simlar entry
is to be found in the Khatauni (D. 18).

It appears that during the currency of this Settlenment two
suits for partition were filed in the Revenue Court but the
partition was not allowed (P. 5).

Conming to the Settlement of 1903-08 we find a Statement in
clause 3 of the Wajib-ul-arz (D. 13) that the descendants of
Dal mr alone could get the land partitioned in five equa
shares but the descendants of the other four co-sharers, who
were, cultivating |land without paynent of revenue, owing to
non-rendition of account in respect of profit and |oss of
their respective shares, could not have t he I and
partitioned. |,

Lastly ~we cone to the Jamabandi. of 1937-38 (P. 1). Thi s
shows 'that all the five branches were entered as being in
possessi on of equal shares.

Mehrab, —grandson of Dal mir and one of the plaintiffs, who
gave evidence as P. W 5 adnmitted that defendants
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Nos. | to 16 were shown-as proprietors in the Jamabandi but
he never raised any objection to it. He also adnmtted that
Mehar Singh, grandson of Sharif Khan, sold his half share to
Chhote Khan and Bhola, his coplaintiffs and that they did
not chal | enge the sane.

W may now refer to the civil litigation which started in
1891. It arose upon the rejection of the applications for
partition nmade by Alif Khan and Sharif Khan on Septenber 24,
1890, by the Assistant Collector. Aif Khanfiled a suit
against the descendants of the three brothers ‘and the
descendants of Sharif Khan. |In the plaint (D. 1) he clainmed
a declaration of 1/5th share of the entire village. The
sons of Dalmr denied the claim In their witten statenent
(B. 2) they alleged that in previous proceedings they had
deniedthe plaintiffs’ right to partition and ‘that the
def endants had been in adverse possession of the |and and
that the plaintiffs and others had been cultivating land as

Bhandadar s (village servants). The Subordi nate Judge
decreed the claim(D. 3). This decree was upheld by the
Di vi sional Judge, but the judgnent is not on record. In

second appeal the Chief Court amended the decree by
declaring that the plaintiff was entitled to 1/5th share in
the village to be enjoyed subject to the qualifications and
restrictions set forth in the Khewat and the Wjib-ul-arz
which do not permt of his obtaining partition while the
present Wajib-ul-arz was in force. This decree was /made
upon the adm ssion made by the defendants in the course of
the argunents. Paragraph 8 of the Wajib-ul-arz of ©1877 (D
12=p. 16) whi ch was t he subj ect of conflicting
interpretation by the parties was interpreted by the Chief
Court to mean that its effect was to prohibit general
division anmong the co-sharers while the Wjibul-arz was

still in force. They held that the five sons of Dalnmr
could separate their shares inter se but not the other co-
sharers. W are of opinion that this judgment which is

inter-partes finally set at rest the controversy between
them by declaring that the parties were joint owners hol di ng
equal shares and constitutes res judicata. The judgnment s
also in conformty with the true effect of the docunentary
evi dence on the

68

record. No doubt the nane of Dalmr was entered. in some




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

docunents as the sole owner but that entry by itself is not
conclusive and nust be read in conjunction with the other
entries in the Settlenment record. Dalmr may have been the
original grantee but his own conduct shows that he did not
regard hinmsel f as absolute owner to the exclusion of his own
brothers. |Indeed according to the entry he even treated his
collaterals on an equal footing. Hi s description as sole
owner in the circunmstances carries no value. Watever may
have been the position at the time of the original grant,
the subsequent conduct of the parties unm stakably shows
that all the five branches were treated as owners in equa
shares. Dal mr as the | anberdar was made responsible for
the paynment of the entire | andrevenue. He was -entitled to
profit and was responsible for |loss. The others were given
| ess | and and were exenpted from paynent of rent or revenue
on account of relationship. . This arrangenment appears to
have been fairly general in those days as appears from the
report of M. (later Lord) Lawence, Settlenment Officer, re-
ferred to above. The arrangenent was that’ a few owners
shared the profit and loss of the land revenue assessnent
whil e the others were “exenpted. The CGovernnent was
primarily interested in the paynent of the revenue and they
apparently found it nore convenient to hold the head or the
nost influential nmenber of the famly as responsible for
paynment of the entire revenue leaving it to himto make such
arrangenent anong his co-sharers as he thought fit. In
later Settlements the owners accepting  responsibility for
the paynment of the land revenue did not find it profitable
and the system gradually disappeared. Lord Lawence renarks
that at the third Settlement the nunber of ~villages which
still continued the systemwas reduced to three and one of
these was Manota in Ferozepore Tehsil = (page 179). Thi s
accounts for Dalnmir being called the sol e owner and being
made responsi bl e for paynment of Governnent revenue.

By section 44 of the Punjab Land Revenue Act an entry made

in the record of rights or in an annual record shall be
presuned to be, true until the contrary
69

is proved. That entries in the Jamabandies fall within the
purvi ew of the record of rights under section 31 of the Act
admts of no doubt. Section, 16 of the old Act (XXII1l of
1871) laid down that entries in the record of rights nmade or
authenticated at a regular Settlenment shall be presumed to
be true. W are satisfied that the materials on the record
taken as a whole justify the view which has been taken by
the H gh Court that the contesting defendants are joint
owners and not nere cultivators who are not entitled to
claimpartition of the property. The judgnment of the Chief
Court al so recognized the proprietary right of the
defendants but qualified it by the declaration that so |ong
as the Settlenment was in force, they were not entitled to
partition by reason of their agreement recorded in the
Settl ement papers. The Settlenents of 1877 and 1908-09 have
ceased to operate and the entry in the current Settl enment of
1938-39 havi ng been made under the orders of the Collector
has no val ue when the contesting defendants did not agree to
its being incorporated. The previous agreement was not one
for perpetuity but for alinited period only and there is no
reason in |law why the prohibition against partition should
be now enforced agai nst the contesting defend. ants. It has
been held in a nunber of cases that the entry regarding
agreenment in a Wajib-ul-arz holds good during the period of
the Settlenment in which it is made and becones inoperative
when the Settlenment has cone to an end: Hira and others v.
Muhamadi and Oher8 (1); Al ah Bakhsh and Ohers. Mrza
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Bashir-uddin and Qhers (2) and Lieut. Chaudhri  Chattar
Singh v. M. Shugni and Another (3).
We agree with the High Court in holding that partitionis a
right incident to the ownership of property and once the
def endants are held. as co-owners, their right to partition
cannot be resi sted.
It was contended by Dr. Tek Chand that the appellants had
acquired title by adverse possession over the defendants’
share for nore than 56 years. This plea was raised in the
plaint but evidently it w as not pressed
(1)16 P.R 1915 (P. 89).
(2)1932 LIT.Rn. 56.
(3) AI.R 194 Lah. 239.
70
for no issue was framed, nor any finding recorded by the
trial Court. This point is not taken even in the grounds of
appeal to this Court. ~The plea has no substance and was
rightly rejected by the High Court on the ground that
possessi on was under an arrangenent between the co-sharers.
and no question of adverse possession could arise under the
ci rcunst ances.
We hold that there is no force in this appeal and disniss it
with costs.

Appeal dism ssed.




