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Proceedi ngs for eviction of the appellants-tenants, were
initiated by the respondent-|andlord on the ground avail abl e under
cl ause (e) of sub-section (1) of Section 14 of the Del hi Rent Contro
Act, 1958 (hereinafter ’the Act’, for short). The H gh Court has, in
exercise of its revisional jurisdiction, passed an order for recovery of
possessi on of the tenancy prem ses. The tenants are in appeal by
speci al | eave.

The tenancy prem ses are-situated at B-44, G eater Kailash, Part
I, New Delhi. CQut of the building standing over 1000 sq.yards pl ot
the appellants are in occupation of the front portion of the ground-
fl oor since 1971. Prem ses conprise of four bed-roons, 3 bathroons,
1 barsati, 1 garage and the servant quarters along with one bat hroom
for servants. At this stage, it is no nore in controversy that the
respondent i s owner-cuml andlord of the prem ses and the appellants
are the tenants. The terns of tenancy are incorporated in a docunent
dated 13th Septenber, 1971 called Licence Deed. The Rent Controller
and the H gh Court have both recorded findings of fact that the suit
prem ses are required bona fide by the respondent-I|andlord for
occupation as a residence for himself and the menbers of his famly
and for satisfying such requirenent the respondent does not possess
any other suitable acconmodati on. The controversy centers around
determ nation of the purpose for which the prem ses have been |et,
and, depending on the answer, whether the applicability of Section
14(1)(e) of the Act is attracted. In the opinion of the Rent Controller
___ it is not; in the opinion of the High Court __ it is.

Cl auses 6,7,12 and 16 of the Licence Deed, which were referred
to by the |l earned counsel for the parties during the course of hearing,
are extracted and reproduced hereunder: -

"6. The Licensees shall use the said premnises
for the residence of their Directors, partners
and officers. The Licensees will, however,

be free to use the said premises in part or in
full also for office purpose provided the

rules of the local authorities so pernmit and in
such an event the Licensees shall pay to the
owners any increase in |local taxes, etc.

occasi oned by such change of use of the said
prem ses fromresidential to office.

7. The Licensees shall not permt the said
prem ses or any part thereof being used by
any other person for any purpose what soever
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wi t hout the previous consent in witing of

the owners and in default thereof the

Li cence shall be liable for cancellation. The
Li censees shall not transfer possession of the
prem ses or part thereof or otherw se carry

on the business in the prem ses with any

ot her person or assign, transfer, change or
otherwi se alienate their interest in the

prem ses.

12. The Licensees shall conply at all times with
all the rules and regul ations of the |oca
authorities whatsoever in relation to the said

prem ses.

16. The Licensees agree and understand that the
sai d prem ses shall not be used for any
illegal or imuoral purpose, for ganbling or
for sale of “al coholic beverages and the
owners shall have full right to cancel the
Li cence by giving one nobnth’s-notice in
case the said prem ses are used for any of
these purposes and to claimin full the

bal ance of the Licence-fees for the
unexpired part of the Licence period and in
addition to clai mdanages/for |ess of good
reputation of the prenises and the owners
and al so expenses sustained in the renova
of the Licensees’ establishment fromthe
sai d prem ses."

A few other relevant undisputed facts may also be noticed. The
master plan and the zonal plan of the locality where the suit prenises
are situated have earmarked the area as residential. No activity other
than residential is permissible thereat. This is so by virtue of the
provi sions contained in Del hi Devel opment Act, 1957 and Del h
Muni ci pal Corporation Act, 1957, the rel evant provisions whereof
will be referred to where needed. It appears that on 18.3.1982, a
junior engineer of Del hi Devel opnent Authority ('DDA", for short)

i nspected the prem ses occupi ed by the appell ants-and found that a
front roomon the ground floor was being used for running an office
of the appel |l ant-conmpany. The conpany, which is the tenant, and its
director and constituted attorney, the appellant no.2 were prosecuted
for having conmtted an of fence puni shabl e under “Section 14 read

with Section 29(2) of DDA Act for the residential building falling-in
devel opnent zone F-11 which can be used only for residentia

pur poses according to master plan, was being used for running an
office therein. The Metropolitan Magistrate found such m suser
havi ng been proved. The defence taken by the appel lants was that
only one room of the tenancy prem ses was used for “his office by
appel l ant no.2 as he being a director of nany conpanies the personnel
thereof were coming to himfor consultancy work which was

transacted in the one roomoffice. The appellants were convicted and
directed to pay a fine of Rs.3000/- each

On behal f of the appellants one Rajbir Pal, Lower D vision
Clerk of Municipal Corporation of Del hi was exam ned as RA2, who
stated that G eater Kailash-1 was a freehold area where it was
perm ssible, so far as MCD is concerned, to use the property for
residential as well as comercial purposes. He further deposed that
so far as the prenmises in occupation of the appellants are concerned,
m suser charges were |evied and recovered fromthe appellants for the
period 1.4.1989 to 31.3.1991. Such m suser charges are recovered
when residential prem ses are subjected to commercial use. In the
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records relating to this property, nade available by the witness in the
court, there was no letter fromthe I andlord all owi ng comrerci al user

of the suit prenises by the tenants though a letter dated 1.3.1990 from
the appellants requesting for permtting commercial user of the suit
prem ses was available in the records.

M. B. Dutta, the |earned senior counsel for the appellants

pl aced forceful reliance on clause 6 of the Licence Deed and

submtted that the prenises have been let out not only for the

resi dence of directors, partners and officers of the tenant-conpany but
the tenants have been pernmitted freely to use the tenancy prem ses in
part or in full also for office purposes which shows that so far as the
parties to the tenancy agreenent are concerned the purpose of letting
is mxed, i.e., residential and non-residential both. The subm ssion of
M. ML. Verma, the |earned senior counsel for the |andl ord-

respondent, has been that the principal purpose of letting is residentia
only though incidentally user for office purposes has been all owed,
eclipsed by the condition that such user does not invite the wath of
the rules of the local authorities. Inasmuch as the | aws governing the
| ocal authorities and as applicable to the suit prem ses do not permt
user of the prem ses for any purpose other than residential, the
purpose of letting, on a fair construction of clause 6 of the Licence
Deed would remain residential only and this inference stands
reinforced by a reading of Causes 7,12 and 16 of the Licence Deed.
Havi ng heard the | earned counsel for the parties at length we are
satisfied that the predom nant and nain purpose, for which the suit
prem ses have been let is residential and therefore proceedings for

evi ction under Section 14(1)(e) of the Act have been rightly held by
the H gh Court to be nmintainable.

Section 14 of the Act protects tenants fromeviction. An order

for the recovery of possession of the tenancy premses can be made by
the Rent Controller on one or nore of the specified grounds. One of
the grounds provided by clause (e), relevant for our purpose, is
under : -

"(e) that the prem ses let for residential purposes

are required bona fide by the |andlord for

occupation as a residence for hinmself or for

any nenber of his fanily dependent on him

if he is the owner thereof, or for any person

for whose benefit the premises are held and

that the landlord or such person has no other

reasonably suitable residentia

accommodat i on;

Expl anation.- For the purpose of this
clause, "prem ses let for residentia

pur poses" include any prem ses which
havi ng been let for use as a residence are,
wi t hout the consent of the |andlord, used
incidentally for commercial or other

pur poses; "

It is not permssible under the scheme of the Act to file an
application seeking an order for the recovery of the prem ses let for
non-resi dential purposes on the ground of bona fide requirenent.
Letting out for conposite or nixed purposes and whether the prenises
| et for such conposite or nixed purposes can be got vacated on the
ground of bona fide requirenent is not specifically provided by the
Act .

In our opinion the expression 'the premses let for residentia
pur poses’ should be construed liberally and not technically or
narrow y; neani ng thereby, where the premi ses are solely let for
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residential purposes they are undoubtedly covered by Section 14(1)(e)

but even when the prenises are |let out for conposite or m xed

purposes if the predom nant or nain purpose of letting is for

resi dential purposes, the sane would be included within the

expression 'the premses let for residential purposes’. An incidental, a
secondary or unauthorized user of the prem ses for purposes other

than residence woul d not take the prem ses out of the neaning of the
expression 'the premises |let for residential purposes’.

Prem ses are capable of being classified into residential and
non-resi denti al depending on the purpose of letting. This is the broad
classification. Question of construction and determ ning the purpose
of letting may pose difficulty when the prem ses are let for m xed,
conposite or dual purposes, i.e., where the entire prenises are
allowed to be used for an overl appi ng purpose or the prem ses
form ng subject-nmatter of one tenancy are allowed to be used for
pur poses nore than-one. ~In such a case it cannot be said that the
prem ses woul d cease to be of either category, i.e., they would be
neither residential nor non-residential. Rather it would be necessary
to find out-what is the "nmain and dom nant purpose" of letting as
di sti ngui shed from "subsi diary, ancillary or incidental purpose". The
theory of determning the purpose of letting by reference to finding
out the main and dom nant purpose of letting has anple judicia
authority to derive support from In Dr. Sewa Singh Vs. Sm
Revi nder Kaur and Anr. -~ 1970 RCJ 615 SC it was held that
residential building will remain so even if it is used by a person
engaged in one or nore of the professions partly for his business or
partly for his residence. The building in the occupation of the tenant
was undoubtedly residential and on the evidence it was found that part
of it was being used by the tenant, a nedical practitioner for
exam ni ng patients and prescribing nedicines. In Allenbury
Engi neers Pvt. Ltd. Vs. Shri Ram Krishna Kalma and Ors. (1973) 1
SCC 7, to determ ne whether the tenancy was for manufacturing
purpose within the nmeaning of Section 106 of the Transfer of Property
Act, 1882 the Constitution Bench applied the test of 'main and
dom nant purpose’ as distinguished from ’incidental purpose . The
dom nant purpose of |ease was for 'storage and resal e of the vehicles.
Sone spare parts were manufactured and used in the vehicles as
incidental to the nmain purpose of disposal of the vehicles as without
repairing or reconditioning the vehicles the disposal could hardly have
been possible. It was held that the doni nant purpose of the |ease as
manuf act uri ng purpose was not established. In Sant RamVs.

Raji nder Lal and Os. (1979) 2 SCC 274, a cobbler carried on

cobbl er’s business in the shop. Incidentally he slept inthe back
portion of the shop at night while he worked during the days. On the
of f days he would go honme at night. It was held that the purpose of
letting remai ned excl usively conmercial as the user of back portion
for sleeping in the night was not inconpatible with day’s user

In Snmt. Nai Bahu Vs. Lala Ramarayan and Ors. /(1978) 1
SCC 58, this Court has held that a non-residential “acconmodati on can
be allowed to be vacated by an order for eviction if the same was
genuinely required not only for non-residential use but also a portion
of it bona fide for personal residence. It clearly follows that user of a
portion for personal residence would not alter the essential and basic
or dom nant user for non-residential purposes. Hiralal Kapur Vs.
Prabha Choudhury (1988) 2 SCC 172, is a reverse case on facts but
deals with Section 14(1)(e) of Delhi Rent Control Act, 1958. The
prem ses were residential in nature and let out for residentia
purposes. The landlord, a |lawer, applied for recovery of possession
of his residential prem ses pleading bona fide requirenent for his

residential purposes. It was held that nerely because the | awer-
landlord intended to use a portion of the prem ses for purposes of his
office, library or study, the same would not detract fromhis

requi rement being for residential purposes. It would be different
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when the entire prenm ses sought to be got vacated are needed solely

for use as office and library in which case the requirenent would

cease to be residential merely. This decision clearly spells out that

i ncidental, secondary or partial user of the premises for office
purposes along with use as residence of the prem ses does not alter the
mai n or predom nant purpose of user of the prem ses and the sane
continues to be residential

In Lakshman Santu Sintre Vs. Bal kri shna Keshav Shetye,

Al R 1925 Bonbay 398, Chief Justice Macl eod, speaking for the

Di vi si on Bench opined that the fact that a man carries on business or
works in the same prem ses, which he uses for dwelling in, cannot
thereby prevent those prenises conmng within the category of

prem ses used as a dwel | ing house.

In Wal ler & Son, Ltd. Vs. Thomas, 1921 (1) KB 541, the
guestion arose __ what is a dwelling house? The Bench applied the
test _ VWhat is the dom nant purpose and principal user of the
prem ses?  The Bench opined that answer woul d determ ne the
pur pose of tenancy and user of prenises. The dom nant purpose and
obj ect nmay be to carry the business of a |icensee and the provision of
accommodati on for the occupants may be a nere adjunct of the
busi ness. Then the prem ses do not cease to be ’'business premni ses’
because dwel | i ng acconmodati on necessary for the purpose of the
busi ness is attached. “On the other hand a dwelling house woul d not
cease to be so by reason only that part of the prenmises is used as a
shop or office or for business, trade or professional purposes.

In Feyereisel Vs. Parry & Os., 1952 (1) All EER 728, the
prem ses let by a landlord to a tenant were a canping site and a
bungal ow t hereon. The tenant occupi ed t he bungal ow and carried on
the business of a canping site proprietor. It was held that the canping
site was the main object of the letting and the bungal ow was a nere
adjunct to the business carried onby the tenant and therefore it was
held that the dwelling house went along with the canping site. The
test of principal and dom nant object of letting and user of the
prem ses was reiterated. The question forrmulated was _  "Is one thing
the adjunct of the other, or the other of the one?"

Incidentally, we may refer to a Full Bench decision of Mudras
Hi gh Court in T. Dakshinamoorthy Vs. Thulja Bai & Anr. Al R 1952
Madras 413. The Full Bench held the English test being applicable in
I ndia too, as sound and reasonabl e, and approved the test of dom nant
pur pose and principal user being applied for determ ning the purpose
of letting though the Bench observed that such test was not always of
easy application and the difficulty in the actual application of the test
was capabl e of being taken care of by a margin of judicial discretion
in the mtter of the determ nation of the question of the character of
the building as a question of fact has necessarily to be allowed for. To
quote, the Full Bench held, "lInstances of transactions inspired by
nm xed notives and intents in which the question of ‘the nain, real and
donmi nant notive and intent has to be canvassed for validating or
i nvalidating them are not uncomon in other branches of |aw. There
can in our judgnent be no reason or principle why a canvass of the
mai n, real and dom nant purpose should be regarded as not |legitimte
in this branch of law in cases where the letting is actuated by m xed
pur poses. "

In our opinion, for the purpose of Section 14(1)(e) of the Act,
so long as the principal and dom nant purpose of letting is residentia
nerely because a m xed user of the prem ses or user of a part or
incidental or ancillary user of the prenises is permitted for activities
other than residential, the purpose of letting the prem ses woul d not
cease to be residential and the prem ses would continue to be
governed by Section 14(1)(e) of the Act.
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It is not the case of the appellants that any business activity is
being carried out in the suit prem ses or was permtted to be carried on
or was included within the purposes of letting. Once the terns of
tenancy have been reduced into witing the purpose of tenancy has to
be determ ned by reading the rel evant clauses of the deed and
extrinsic evidence nmking a departure fromthe terns of deed nmay
not be admissible. In case of doubt or vagueness resort can be had to
ot her factors such as constructional features of the prem ses, their
| ocation, the anenities avail able, the conveni ences provided, the
nunber of roons and the actual user to which the prenm ses have been
subj ected. The opening and governing part of Clause 6 is couched in
a mandatory form ’'the licensee shall use the prem ses for the
resi dence of the directors, partners and officers’. |In the succeeding
sentence the use of word 'however’ is suggestive of the fact that
i nci dental user of the tenancy prenises for the office purpose al so was
permtted by the lLandlord. Such incidental user is perm ssive and not
pur posive. And that too has been nade dependent on the
perm ssi bility determ nable by reference to the | aws governing the
| ocal authority. It is not disputed that the provisions of Delh
Devel opnent Act, 1957 and the Del hi Minicipal Corporation Act,

1957 do apply to the locality where the tenancy prenises are situated.

Section 14 of DDA Act provides that after the comng into
operation of any of the plans in a zone, no person shall use or permt
to be used any land or building in that zone otherwi se than in
conformty of such plan. The inhibition contained in Section 14
applies in full force inasnuch as the nmaster plan and the zonal plan
provide for Greater Kailash Part 1 being residential locality only. That
is why the user of one roomas an office was held liable to be
penal i zed wunder Section 29 of the Act. Section 347 of the DMC Act
i nposes restrictions on uses of buildings w thin Delhi Minicipa
Corporation area. No person shall, without the witten perm ssion of
the Commi ssioner or otherwi se thanin conformity with the
conditions, if any, of such permssion, change or allow the change of
use of any land or building. Section 430 provides for the manner in

which a witten pernmission may be/granted. It has to be in witing
and signed by the Conmi ssioner or hy the officer empowered in this
behal f. It should satisfy other requirenments of Section 430. - A perusa

of the statement of Rajbir Pal, RW does not spell out any witten
perm ssion by the Comni ssioner or an enpowered officer having

been all owed in accordance with Section 347 read with Secti on 430 of
the DMC Act so far as the suit prem ses are concerned. Construing the
statenent of Rajbir Pal as nmuch in favour of the appellants as
possible, all that can be said is that the prem ses were found to have
been m sused and the ni suser was condoned for the period 1.4.1989

to 31.3.1991 by |evying misuse charges. The appellants did send a
letter dated 1.3.1990 to the Corporation authorities requesting for
permtting conmercial user of the suit prem ses. . However the exact
nature of prayer is not known as the contents of the |letter were not
brought on record. Certainly, Rajbir Pal does not depose to any such
perm ssi on havi ng been granted by the Comm ssioner to the

appel | ant s.

Clause 7 of the Deed prohibits user of the preni ses for business
purposes. Clause 12 obliges the occupants to conply with the | aws
governing the locality and as applicable to the | ocal authorities.
Clause 16 restrains use for any illegal purpose, i.e., a purpose not
permtted by law. These clauses obviously attract applicability of
Sections 14 and 29 of the DDA Act as al so Section 347 of the DMC
Act .

The upshot of the above discussion is that the prinmary and
donmi nant purpose of letting the suit premses is residenti al
Conmercial activity therein is not permtted. Incidental user for
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of fice purpose is permtted subject to the condition of such user being
perm ssi bl e under the municipal laws which it is not. |In any case such
user being incidental or ancillary, the sane woul d not detract fromthe
primary or domi nant purpose of letting. The suit prem ses have been
rightly held by the High Court to be "the premi ses let for residentia
purposes’ within the neaning of Section 14 (1)(e) of the Act.

The decision in Kamla Marwah Vs. M's. Kapur Fabrics, 48
(1992) DLT 636, was forcefully relied on by |earned senior counse
for the appellants. It is a single Bench decision of the H gh Court of
Del hi. Having gone through the decision, we find it a case of a
pecul i ar nature proceeding on its own facts and cl early distinguishable
so far as the present case is concerned. Section 14(1)(e) of the Act did
not conme up for the consideration of the Court. The eviction was
sought for under Section 14(1) (k) of the Act. The |essee was obliged
by clause (9) of the lease deed to use the premi ses for his residence
only. However, it was found that in brazen disregard of the rel evant
cl ause of ‘the | ease deed the tenant indulged into m suser of the
prem ses deviating fromthe permtted user of the residence only and
in spite of the protest by the |andlord. As the | ease deed by clause (18)
i ncorporated perm ssion fromthe landlord to the tenant to utilize the
prem ses, in case he so wanted, wholly or partially, for office purposes
but subject to getting permission fromthe Governnent, it was held
that so long as the tenant secured condonati on of m suser fromthe
Land and Devel opment Ofice on paynent of charges or penalty, the
eviction order could be held in abeyance. However, still if the
nm suser was not condoned by the L&DO of fice the tenant nust stop
the misuser finally and suffer an eviction order in the event of
defiance. Cearly, the H gh Court was not determ ni ng whether the
purpose of letting was residential within the nmeaning of Section
14(1)(e) of the Act; all that the Hi gh Court considered was whet her
the user or dealing with the prenises hy the tenant was contrary to any
condi tion inposed on the |landl ord by the Governnent or |oca
authority within the nmeaning of Section 14(1)(k) of the Act.

The | earned seni or counsel for the appellants referred to the
expl anati on appended to Section 14(1)(e) and submitted that the
Legislature in its wisdomthought fit to enact that prem ses let for
residential purposes if used incidentally for commercial or other
pur poses by the tenant but w thout the consent of the |andl ord woul d
not alter the purpose and the enactnment of the explanationis
suggestive of legislative intent that even incidental user for
conmercial or other purposes if acconpani ed by the consent of the
| andl ord woul d take the premnmi ses out of the expression 'premses |et
for residential purposes’. W cannot agree. The enactnent of
expl anation is ex abundanti cautela. Al that the explanation say is
that the tenant cannot by his unilateral act of imperm ssible user, alter
the purpose of letting. This explanation has nothing to do with
determ ning the main, principal or dom nant purpose of letting the
theory which in our opinion applies to interpreting the expression "the
prem ses let for residential purposes” in Section 14(1)(e) of the Act.

The appeal is disnmissed with costs. The appellants are all owed
four months’ time fromtoday for vacating the suit prem ses subject to
filing the usual undertaking within a period of three weeks from
t oday.




