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1. Leave granted.

2. The present appeal is directed against the
judgrment and final order passed by the Division Bench

of the H gh Court of Judicature at Allahabad dated

Oct ober 29, 2004 in Cvil Mscellaneous Wit Petition No.
1369 of 2004. By the said order, the Hi gh Court

di smissed the wit petition filed by the wit petitioner-
appel | ant herein.

3. Facts in nutshell giving riseto the wit
petition as well as present appeal may now be stated.
4 The appel | ant-M s Dhanmpur Sugar MIIls Ltd

(\ 021Conpany\ 022 for short) is a Public Limted Conpany

i ncorporated under the Conpanies Act, 1956 having its
regi stered office at Dhanmpur (Bijnor). The appellant has
sugar mll in the State of Uttar Pradesh and has al'so a
distillery. The distillery nanufactures ethyl alcohol
used for blending of petrol, manufacture of chenicals
and rectified spirit for nedicines. It is also having a
simlar business at Asnouli, District Mradabad,

Mansur pur, District Mizaffarnagar and Rozagaon

District Barabanki The wit petitioner approached the

H gh Court by invoking Article 226 of the Constitution
agai nst the respondents for issuance of appropriate wit,
direction or order quashing certain Government O.ders
said to have been passed by the Authorities under the
Uttar Pradesh Sheera N yantran Adhi niyam 1964 [Act

XXI'V of 1964] (hereinafter referred to as \021t he Act\022)
directing the wit-petitioner to supply 20% of the

nol asses produced by the sugar mlls for manufacturing
\021lcountry made liquor\022 by distilleries for the financia
years 2003-04 and 2004-05. The wit petitioner also
chal | enged consequential action of issuance of show
cause notices as to why it should not be prosecuted for
conmitting of fences puni shabl e under the Act since it

has not conplied with the orders issued by the

Aut horities and has not supplied 20% nol asses for

manuf acturing country liquor. The main challenge of the
wit petitioner was that though the Conpany was
produci ng nol asses, the entire production was required
by the Conpany itself which was used for captive
consunpti on and even that was not sufficient. The
Conpany had, therefore, obtained pernission fromthe
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Government for inport of nolasses fromother States as
al so other Countries. Since the wit petitioner did not
have bal ance or extra stock of nolasses for being
supplied to distilleries for manufacturing country-nade
liquor, the Authorities could not conpel the wit
petitioner to supply nolasses as directed in various
Governnment Orders and Letters. Such action was
i mproper, illegal, arbitrary and unreasonabl e,
i nconsi stent with the provisions of the Act as al so
violative of Articles 14 and 19(1)(g) of the Constitution
The action was al so against public policy reflected in
Article 47 of the Constitution. It was contended that
since the above directives could not have been issued by
the Authorities, issuance of show cause notices as to
why the wit petitioner should not be prosecuted al so
were not | egal and the prosecuti on should be quashed.
It was al so the case of the wit petitioner that the State
CGover nrent. ought-to have constituted \021Advi sory
Commi tt ee\V' 022 under~Section 3 of the Act.
5. The stand of the Governnent before the High
Court was thatin accordance with the provisions of the
Act and the Uttar Pradesh Sheera Niiyantran N yamaval i
1974 (hereinafter referred to as \021the Rules\022), it was open
to the Authorities to ask the wit petitioner to supply
20% nol asses for the purpose of manufacturing country
liquor. As the said action was in consonance with | aw,
the Conpany was bound to supply 20% nol asses for the
sai d purpose and the action could not be ternmed as
illegal or unlawful.
6. It was al so contended by the respondents that
an alternative and equally efficacious renedy of filing an
appeal under Section 9 of the Act was available to the
Conpany and hence wit petition was not naintainable.

As to Article 47 of the Constitution, the case of
the State CGovernnent was that the point was finally
concl uded by a decision of this Court in Khoday
Distilleries Ltd. & Os. V. State of Karnataka & Os.,
(1995) 1 SCC 574 : JT 1994 (6) SC 588 in favour of 'the
State. Section 3 of the Act, according to the State, was
nerely an enabling provision and thus directory in
nature and the wit petitioner could not conpel the State
to constitute \021Advi sory Conmittee\022.
8. The High Court, after hearing the parties, held
that prelimnary objection ra|sed by the respondents was
not well-founded. Considering the totality of facts and
circunst ances and the decisions taken by the
respondents, the High Court held that approachingthe
Appel l ate Authority would be a \021futile attenpt\022. . The High
Court, considering various decisions of this Court on the
point, held that it would not be justified in dismssing
the petition on the ground of alternative remedy and the
sai d objection was not well-founded.
9. The Court ruled that apart fromthe fact that
Article 47 of the Constitution could not be enforced by a
Court of Law, the point no longer survived in the |ight of
deci sion of the Apex Court in Khoday Distilleries Ltd.
Section 3 of the Act, according to the H gh Court, was
only directory and if \021Advi sory Conmittee\ 022 was not
constituted by the State, the powers under the Act could
be exercised by the Controller appointed by the State.
10. On nerits, the Court held that the reservation
for 20% of nol asses and directive issued to the wit
petitioner to supply such stock for manufacturing
country liquor was neither contrary to | aw nor agai nst
public policy. The order, therefore, could have been
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i ssued by the Authorities as it was open to the
Authorities to ask for 20% nol asses fromthe wit
petitioner for manufacturing country liquor. The
Conpany was bound to supply the stock and as it was

not done, the Authorities were right in taking
appropriate action in accordance with |aw. Accordingly,
the H gh Court dismssed the wit petition

11. On May 2, 2005, notice was issued by this
Court. The nmatter appeared on Board thereafter from
time to time and ultimtely on March 2, 2007, the

Regi stry was directed to place the matter for fina

di sposal on a non-m scel |l aneous day. That is how the
matter has been pl aced before us.

12. We have heard the | earned counsel for the
parties.
13. The learned counsel for the appell ant

contended that Section 3 of the Act enjoins the State
CGovernment to constitute an \021Advi sory Conmittee\ 022 \023to
advi se on matters relating to the control of storage,
preservation, gradation, price, supply and disposal of

nol asses\ 024 under the Act. |t was, therefore, incunbent
on the State Governnent to constitute such Comittee.

There is no such Conmittee at present as envi saged by

the Act though such Committee was there in past. This

is contrary to | aw and agai nst the |egislative nandate.

In absence of such Conmittee, no directive can be

i ssued by the Controller to supply nolasses. ‘Al the
directives are, therefore, without authority of |law and are
required to be set aside. It was also contended that such
directives are against public policy reflected in the
Directive Principles of State Policy enshrined in Part |V of
the Constitution and in particular, Article 47 which
requires the State to endeavour to bring about

prohi bition of intoxicating drinks.” The State CGovernnent
wedded with inplementation of principles enumerated in

Part IV of the Constitution cannot i'ssue an order that

nol asses shoul d be reserved for manufacturing \02lcountry
liquor\022 and such a directive cannot be enforced. On 'that
ground al so, the inpugned directives are |iable to be
gquashed. It was further urged that alternatively the

i mpugned directive is explicitly clear and requires a

sugar mll to reserve 20% of nol asses fromthe bal ance
stock i.e. over and above actual consunption by the

i ndustry for nmanufacturing country liquor. Since the

wit petitioner did not have bal ance stock of nolasses

and the record clearly reveal ed that even for captive
consunption, it had to inmport nolasses from ot her

States in the country and from foreign countries for

whi ch necessary perm ssion was granted by the

CGovernment, it could not be conpelled to reserve 20%

nol asses for nmanufacturing country liquor. It was
submitted that even if the directive is held to be |egal,
awful and in consonance with law, the wit petitioner
could not be asked to supply 20% nol asses for

manuf acturing country liquor. The directive could not

be applied to the wit petitioner and notices could not be
i ssued to show cause as to why the Conpany shoul d not

be prosecuted. On that linited ground also, the wit
petition ought to have been allowed and the H gh Court

was wong in dismssing it.

14. The | earned counsel for the respondents, on
the other hand, subnmitted that the constitutional validity
of the Act has not been chall enged by the wit-petitioner
Even otherw se, the validity has been upheld by this

Court in SIEL Ltd. & Os. V. Union of India & Os., (1998)
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7 SCC 26 : JT 1998 (6) SC 323. It was, therefore, open
to the respondents to inplenment the provisions of the
Act. Section 8 of the Act enmpowers the Authorities to

i ssue necessary directions relating to sale and supply of
nol asses and in exercise of the said power, orders were

i ssued by the Authorities and the Hi gh court was right in
uphol ding them Regarding Advisory Committee, it was
submitted that it is in the discretion of the State
Governnent to constitute the Conmittee and if no such
Committee is constituted, there is no violation of |aw.
The High Court was right in holding that in absence of
Advi sory Conmittee, Controller could have exercised the
power conferred on himby the State Government. As to
public policy and provisions in Part |1V of the
Constitution, the counsel contended that the Hi gh Court
was called upon to consider a linted question as to

whet her the actionwas illegal or unconstitutional and
once it was held that it was in consonance with |aw, the
Court was right in upholding it and in dismssing the

petition.. It was, therefore, submitted that the appea
deserves to be di sm ssed.
15. Havi ng considered the rival contentions of the

parties, in our opinion, the appeal deserves to be partly
allowed. So far as the constitutional validity of the Act is
concerned, it is rightly not challenged by the wit
petitioner since the point is concluded by a decision of

this Court in SIEL Ltd. decided in 1998. It was held by

this Court that the Act was within the |egislative

conpetence of the State and the State Act was not

inconsi stent with the Industries (Devel opment and

Regul ation) Act, 1951, i.e. Central Act. But even

ot herwi se, the U P. Act having receivedthe assent of the
President as required by Article 254(2) of the

Constitution, would operate.

16. As to alternative remedy available to the wit
petitioner, a finding has been recorded by the H gh Court

in favour of the wit-petitioner and the same has not

been chal l enged by the State before us. Even otherw se,
fromthe record, it is clear that the decision has been

taken by the Governnment. Obviously in-such cases,

remedy of appeal cannot be terns as \02lal ternative\022, or
\021equal | y efficaci ous\022. Once a policy decision has been
taken by the Governnent, filing of appeal is virtually
from\021Caesar to Caesar\022s wife\022, an \02lenpty formality\022 or
\021futile attenmpt\022. The Hi gh Court was, therefore, right in
overruling the prelimnary objection raised by the
respondent s.

17. On nerits, the | earned counsel for the
appel l ant drew our attention to an order dated June 9,

2004 which was relied upon by the H gh Court for

dismissing the wit petition. Cause (3) of the said order
relates to supply of 20% nol asses for manufacturing

country liquor. The High Court in its order reproduced

the said clause which is in Hndi and reads thus;

\ 023PRATYEK CHINI M LL KE SHEERE KE

AWASHESHA STAAK ME SE DESH

MADI RA KE LI YE 20 PRATI SHAT SHEERE

KA AARKSHAN EI SI AASHWANI YO KE

LI YE HOGAA JO USKAA UPYOG DESH

MADI RA UTPADAN ME KAREG . AI'S

CH NIl MLE JI NKI SWAYAM KI BH

AASHWANI YA HAI, UKTANUSAR Kl YE JA

RAHE SHEERE KE AARAKSHAN SE OOS

SEEMA TAK BAHAR RAHEG KI CHI NI

M LL SAH AASHWANI DWARA SWAYAM
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KE VASTAVI K UPBHOG KE ATI RI KT JO
SHEERA BACHATA HAI, OCS PER 20
PRATI SHAT KA AARAKSHAN LAGOO
HOGA\ 024.

18. The English translation supplied by the
appel l ant at Annexure P-3 reads thus;

\ 023From t he bal ance stock of nol asses
with each sugar mll, 20% of nol asses
shal | be reserved for the distilleries
manuf acturing country liquor. The

sugar mlls having their own distilleries
shal | not be covered with this
reservation to the extent that after the
actual consunption of nolasses in their
captive distillery, 20% reservati on shal
be applicabl e on the balance stock\024.

19. The |l earned counsel for the wit petitioner, in
our opinion, is right in contending that the said order
applies only to bal ance stock (Avshesh staak). According
to the High Court, 20% nol asses nust be reserved by

each and every sugar m |l for manufacturing country

i quor notw t hstandi'ng whether there is bal ance stock or
not. In other words, the High Court held that 20%

nol asses nmust be reserved by every sugar m Il for the

pur pose of manufacturing country liquor.~ |f such sugar

mll is having facility of manufacturing country liquor, it
shoul d utilize the said stock for the said purpose,
otherwise it should supply to the Authorities.

20. I n our opinion, however, clause (3) applies
only to excess stock of nol asses, that i's, npblasses which
is in excess of and not used for captive consunption by
sugar factory and is thus \021bal ance stock\022. It is the
assertion of the wit petitionerthat the Conpany has no
excess stock of nolasses. Not only-that, but it has to

i nport nol asses from other sources even for its own

requi renent for manufacturing industrial alcohol and

such perm ssion has been granted by the Centra

CGovernment as well as by the State Governnent. If it'is

so, the case does not fall within the m schief of clause (3)
and said clause cannot be pressed in service by the
Authorities. The High Court, in our opinion, was not

right in holding that all sugar mlls were bound to supply
20% nol asses to the Authorities under clause (3) of the
CGovernment Order dated June 9, 2004 irrespective of

stock possessed. Only on that ground, the appea

deserves to be all owed.

21. So far as the submi ssion of the |earned
counsel as to Article 47 of the Constitution in Part |V
conprising of \021Directive Principles of State Policy\022 is
concerned, in our opinion, on the facts and in the
circunmstances, it is not necessary to express any opi hion
one way or the other and we refrain from doing so.

22. Before the H gh Court as well as before us it
was strenuously urged by the wit petitioner that it was
obligatory on the State Governnent to constitute

Advi sory Conmittee under Section 3 of the Act. Section 3
reads thus:

3. Constitution of Advisory Conmittee.\027(1)

The State Governnment may, by notification in

the Gazette, constitute an Advisory Committee

to advise on matters relating to the control of

storage, preservation, gradation, price, supply

and di sposal of nol asses.
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(2) The Committee shall consist of such
nunber of persons and shall be constituted on
such terms and conditions as may be

prescri bed.

23. Section 22 is a rule nmaking power and enabl es
the State Governnent to nake rules to carry out the

pur poses of the Act. Sub-section (2) enacts that in
particul ar and without prejudice to the generality of the
power, such rules may provide for\027

(a) the conposition of the Advisory

Committee, the manner in which its

menbers shall be chosen, the term of

office of its nenbers, the allowances, if

any, payable to them the manner in

whi ch the Advi sory Committee shal

tender /its advice and the procedure for

the conduct of its business;

(b) the procedure relating to the renoval of
menbers of the Advisory Conmittee;

(c) \ 005

24. Rul e 14 of 1974 Rules is also relevant and
reads thus;

14. Orders regarding sale or supply of

nol asses. \ 027A consol idated statenment of the
estimated availability of nmolasses will be
drawn up and pl aced before the Advisory
Conmittee, constituted under Section 3(1) of
the Act, by the Controller who may meke

orders regarding the sale or supply of nolasses
in accordance with the provisions of Section 8
of the Act.

25. In exercise of power under Cl auses (a) and (b)
of sub-section (2) of Section 22 read with Section 3 of the
Act, the Governor of Uttar Pradesh framed rules known

as the U P. Ml asses Advisory Comm ttee Rules, 1965.

Rul e 3 provides for constitution of Commttee and reads

as under:

3. Constitution\027(1) The Advisory Conmittee

to be constituted under Section 3 of the Act

shal | consist of:

(1) the Controller who shall be ex officio
Chai r man
(ii) the Assistant Exci se Commi ssioner, In

charge of Mol asses at the Headquarters of
t he Excise Conmi ssioner, Utar Pradesh
who shall be ex officio Secretary.

(iii) The Director of Industries, Utar Pradesh
or his representative not bel ow the rank
of Deputy Director of Industries;

(iv) The Cane Conmi ssioner, Uttar Pradesh,
or his representative not bel ow the rank
of Deputy Cane Conmi ssi oner;

(v) Three representatives of sugar factories in
Uttar Pradesh to be nominated by the
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I ndi an Sugar M1 1s\022 Association (U P.
Branch);

(vi) Three representatives of distilleries in
Uttar Pradesh to be nominated by the
Uttar Pradesh Distillers\022 Association

(vii) One representative of the al cohol based
industries in Utar Pradesh to be

nom nated by the Uttar Pradesh Al coho

Based | ndustries Devel opnent

Associ ati on.

(viii) One representative of Mul ding and
Foundry Industry in Uttar Pradesh to be
noni nated by the Excise Conmissioner

Uttar Pradesh; and

(ix) Managing Director, the Uttar Pradesh Co-
operative Sugar Factories Federation Ltd.

(2) If a representative is not noninated by
the concerned Associ ati on under C ause (v),

(vi) or (vii) of sub-rule (1) within the tine
specified in that behalf by the State
CGovernment, it shall be lawfully for the State
CGovernment to nominate the representative or
representatives, as the case may be, under

that cl ause.

26. While Rule 6 prescribes term of office of
menbers and reconstitution of the Conmttee, Rule 7
deal s with vacancy caused by death, resignation or
renoval of menmbers. Rule 8 provides for quorumfor
nmeeting. Rules 9 and 10 prescribe tine, place and

agenda for the neeting of the Comm ttee and preparation
of mnutes of resolutions passed and deci sions taken
Rul e 11 requires the Chairnan of the Conmittee to
forward such resolutions to the State Governnent.

27. It further appears that by a notification dated
Noverber 24, 1965, such Conmittee had been

constituted. The Notification was al so published in UP
Government Gazette, Extraordinary and reads thus:

Noti ficati on No.5586-E XlIII-251-65, dated

24t h Novenber, 1965, published in UP

Gazette, Extra., dated Novenber 24, 1965.

In exercise of the powers under Section 3
of Uttar Pradesh Sheera N yantran Adhi ni yam
1964 (Uttar Pradesh Act XXIV of 1964) read
within Rules 3 and 5 of the Uttar Pradesh
Mol asses Advisory Committee Rules, 1965, the
Covernor of Uttar Pradesh is pleased to
constitute an Advisory Conmittee to advise on
matters relating to the control on storage,
supply, gradation and prices of noblasses with
effect fromthe date of issue of this notification
and further pleased to direct that the said
Conmittee shall consist of the foll ow ng
per sons:

(a) the Controller of Ml asses, Utar
Pradesh\ 027Ex O fici o Chairman

(b) the Assistant Exci se Commi ssioner
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(Mol asses), Uttar Pradesh\027Ex Officio
Secretary.

(i) The representatives of Sugar Factories\027
Sri V.D. Jhunj hunwal a Kaml apat Mot i

Lal Sugar MIls, Mdtinagar, district

Fai zabad.

Sri B.C. Kohli, Ganga Sugar Corporation
Ltd., Deoband, district Saharanpur.

Sri L.N. Wahi, Indian Sugar MIIs
Associ ation, Utar Pradesh Branch, Sr
Ni was, |, Kabir Marg, Lucknow.

(ii) Three representatives of Distilleries\027
Sri Bansi Dhar, Director, Managing

Agents, Messrs Delhi Cloth & Genera

MIls Co. Ltd., Bara H ndu Rao, Post Box

No. 1039, 'Del hi

Sri D.S. Mpjithia Messrs, Saraya
Distillery, Sardarnagar, Gorakhpur
Sri V. R Mhan, Dyer Meakin Brewery
Ltd., Lucknow.

(iii) One representative of Mul ding and
Foundry I ndustries\ 027

Sri Raman, Secretary, Agra lron

Founders Associ ation, Agra.

(iv) One representative of Tobacco
Manuf act urers Associ ation, Varanasi.

(v) The Director of Industries, U-P. or his
representative.

(vi) Sri Ram Surat Prasad, ML.A , Mhalla
Mohaddi pur, Gorakhpur.

28. Readi ng the substantive provisions in the Act

as al so subordi nate | egislation by way of Rules, there is

no doubt in our mnds that the subnission of the |earned

counsel for the wit petitioner that such a Conmttee

ought to have been constituted by the State is well-

founded and nust be upheld. The Hi gh Court dealt wi th

the submi ssion of the wit petitioner but did not accept it
observing that the Legislature had used the expression

\021may\ 022 and not \021shal1\022 in Section 3 of the Act. The Court
ruled that the provision was nerely directory and not

mandat ory.
29. We are unable to subscribe to the above view.
In our judgment, mere use of word \021may\ 022 or \021shall\022 is

not conclusive. The question whether a particul ar
provision of a statute is directory or nmandatory cannot be
resol ved by laying down any general rule of universa
application. Such controversy has to be deci ded by
ascertaining the intention of the Legislature and not by

| ooki ng at the | anguage in which the provision is clothed.
And for finding out the legislative intent, the Court nust
exam ne the schene of the Act, purpose and object
underlying the provision, consequences |ikely to ensue or

i nconvenience likely to result if the provision is read one
way or the other and many nore consi derations rel evant

to the issue.
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30. Several statutes confer power on authorities
and officers to be exercised by themat their discretion
The power is in permssive | anguage, such as, \021lit nmay be
[ awful \ 022, \021lit may be permi ssible\022, \021lit nmay be open to do\022,
In certain circunstances, however, such power is
\021lcoupl ed with duty\022 and must be exerci sed.
31. Before nore than a century in Baker, Re,
(1890) 44 Ch D 262, Cotton, L.J. stated;
\ 0231 think that great m sconception is caused by
saying that in sone cases \021may\ 022 neans \021nust\022.
It never can nean \021must\ 022, so long as the
English | anguage retains its meaning; but it
gives a power, and then it may be question
i n what cases, where a Judge has a power
given by himby the word \021lmay\ 022, it becones
his duty to exercise it\024.
(enphasi s suppli ed)

32. In l'eading case of Julius v. Lord Bi shop of
Oxford, (11880) 5 AC 214 : 49 1J B 580 : (1874-80) Al

ER Rep 43 (HL), the Bishop was enpowered to issue

comm ssion of inquiry in case of alleged nmisconduct by a
clergyman, either on an application by soneone or suo

notu. The question was whet her the Bishop had right to
refuse comm ssi on when-an application was nade. The

House of Lords held that the Bi shop had discretion to

act pursuant to the conplaint and no mandat ory duty

was i nposed on him

33. Earl Cairns, L.C., however, made the follow ng
remar kabl e and oft-quoted observations:

\ 023The words \021lit shall be - lawful\022 are not

equi vocal . They are plain and unanbi guous.

They are words nerely naking that |egal and

possi bl e whi ch there woul d ot herwi se be no

right or authority to do. They confer a faculty

or power and they do not of thenselves do

nore than confer a faculty or power. But there

nmay be sonmething in the nature of the

thing enmpowered to be done, something in

the object for which it is to be done,

something in the title of the person or

persons for whose benefit the power is to

be exercised, which may couple the power

with a duty, and nmake it the duty of the

person in whomthe power is reposed, to

exerci se that power when called upon to do

so\ 024. (enphasi s suppl i ed)

34. Expl ai ni ng the doctrine of power coupled with
duty, de Smith, (\021Judicial Review of Admnistrative
Action\ 022, 1995; pp.300-01) states:
\ 023Soneti mes the question before a court is
whet her words which apparently confer a
di scretion are instead to be interpreted as
i mposi ng duty. Such words as \021may\ 022 and \021it
shall be lawful\022 are prina facie to be construed
as perm ssive, not inperative. Exceptionally,
however, they may be construed as
i mposing a duty to act, and even a duty to
act in one particular manner\024.
(enphasi s suppl i ed)

35. Wade al so says (Wade & Forsyth;
\021Adni ni strative Law : 9th Edn.) : p.233)
\ 023The hal | mark of discretionary power is

etc.
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perm ssi ve | anguage usi ng words such as \021may\ 022

or \021lit shall be lawful\022, as opposed to obligatory
| anguage such as \021shal 1\022. But this sinmple
distinction is not always a sure guide, for there

have been nmany decisions in which perm ssive

| anguage has been construed as obligatory.

This is not so much because one form of

words is interpreted to nean its opposite,

as because the power conferred is, in the

ci rcunst ances, prescribed by the Act,

coupled with a duty to exercise it in a

proper case\024. (enphasi s suppl i ed)

36. In the |l eading case of Padfield v. Mnister of

Agriculture, Fisheries & Food, 1968 AC 997 : (1968) 1 Al

ER 694 : (1968) 2 W.R 924 (HL), the relevant Act

provided for the reference of a conplaint to a conmttee

of investigation\021lif the Mnister so directs\022. The M nister

refused to act on a conplaint. It was held that the

M ni ster was required to act on a conplaint in absence

of good and relevant reasons to the contrary.

37. Li kewi se, it was held that the |icensing

authorities were bound to renew licences of cab drivers if

the prescribed procedural requirements had been

conplied with [R V., Mtropolitan Police Conm ssioner

(1911) 2 B 1131]. Simlarly, local authorities were held

bound to approve building plans if they were-in

conformty with bye-laws [R V. Nescastl| e-upon-Tyne

Cor poration, (1889) 60 LT 963]. Again, the court was

required to pass a decree for possession in favour of a

landlord, if the rel evant grounds existed [ Ganpat Ladha

v. Shashi kant, (1978) 3 SCR 198 : (1978) 2 SCC 573].

38. In Al cock v. Chief Revenue Authority, 50 | A 227
AR 1923 PC 138, the relevant statute provided that if

in the course of any assessment a question arises as to

the interpretation of the Act, the Chief Revenue

Aut hority \021may\ 022 draw up a statenent of the case and

refer it to the H gh Court. Holding the provision to be

mandatory and followi ng Julius, Lord Phillinore

observed

\ 023When a capacity or power is given to a public

authority, there may be circunstance which

couple with the power of duty to exercise it\024.

39. I n Conmi ssi oner of Police v. Gordhandas
Bhanji, 1952 SCR 135 : AIR 1952 SC 16, Rule 250 of the

Rul es for Licensing and Controlling Theatres and Q her

Pl aces of Public Anusenment in Bonmbay City, 1884 read

as under:

\ 023The Commi ssi oner shall have power in his

absol ute discretion at any tinme to cancel or

suspend any |icence granted under these

Rul es\ 005.\ 024

40. It was contended that there was no specific
| egal duty conpelling the Conm ssioner to exercise the

di scretion. Rule 250 nerely vested a discretion in him
but it did not require himto exercise the power. Relying
upon the observations of Earl Cairns, L.C., the Court
observed

\ 023The discretion vested in the Conm ssioner of

Pol i ce under Rule 250 has been conferred

upon himfor public reasons involving the

conveni ence, safety, norality and the welfare

of the public at |large. An enabling power of
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his kind conferred for public reasons and

for the public benefit is, in our opinion

coupled with a duty to exercise it when the

ci rcunst ances so demand. It is a duty

whi ch cannot be shirked or shel ved nor

can it be evaded\ 005\ 024 (enphasi s suppli ed)

41. In Ratlam Municipality v. Vardi chan, (1981) 1
SCR 97 : (1980) 4 SCC 162; sone residents of Ratlam
Muni ci pal ity nmoved the Sub-Divisional Mgistrate under
Section 133 of the Code of Crimnal Procedure, 1973 for
abat ement of nui sance by directing the municipality to
construct drainpipes with flow of water to wash the filth
and stop the stench. The Magistrate found the facts
proved and i ssued necessary directions. The Sessions
Court, in appeal, reversed the order. The Hi gh Court, in
revi sion, restoredthe judgment-of the Magistrate and the
matter was carried to the Suprene Court.

42. Krishna lyer, J. pithily summarized the
principl e thus;

\ 023The key question we have to answer is

whet her by affirmative action-a court |ean

conpel a statutory body to carry out its duty

to the community by constructing sanitation

facilities at great cost and on a tinme-bound

basis. At issue is the com ng of age of that

branch of public |aw bearing on comunity

actions and the court’s power to force public

bodi es under public duties to inplenment

specific plans in response to public

gri evances\ 024.

43. Hol di ng the provision obligatory, the Court
observed
\ 023Judi ci al discretion when facts for its exercise
are present, has a mandatory inport.
Ther ef ore, when the sub-Divisional Mgistrate,
Rat| am has, before him information and
evi dence, which disclose the existence of a
public nuisance and, on the naterials placed,
he considers that such unl awful obstruction or
nui sance shoul d be renmoved from any public
pl ace which may be lawfully used by the
public, he shall act\005. This is a public duty
implicit in the public power to be exercised
on behal f of the public and pursuant to a
publ i c proceedi ng\ 024.
(enphasi s supplied)

44, We do not wish to refer to other cases on the
point. W are, however, in agreenent with the
observations of Earl Cairns, L.J. in Julius referredto
above wherein Hi s Lordship stated,;

\023(Where a power is deposited with a
public officer for the purpose of being used for
the benefit of persons who are specifically
poi nted out, and with regard to whom a
definition is supplied by the Legislature of the
condi tions upon which they are entitled to cal
for its exercise, that power ought to be
exercised, and the Court will require it to
be exerci sed\ 024.

(enphasi s suppli ed)

45. In the case on hand, considering the
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| egi sl ative schenme as al so Rules and particularly Rul es
relating to constitution of Committee, nanely, the U P
Mol asses Advisory Committee Rules, 1965, in our

opi ni on, investnent of power in the State CGovernment is
not merely enabling or discretionary. It is obligatory on
the CGovernment to constitute a Committee to carry out
the purpose and object of the Act. The Committee has to
performan inportant role of advising the State
CGovernment \023on matters relating to the control of
storage, preservation, gradation, price, supply and

di sposal of nol asses\024. The constitution of the
Conmittee, as envisaged by Rule 3 of the 1965 Rul es
clearly shows the representation of various groups and
interests likely to be affected. Rule 11 requires the
Chairman (Controller of ‘Ml asses) to \023give due

consi deration of the resolutions passed by the

Conmittee and forward it to the State Governnent for
orders together with a copy of the proceedings and his
recomendati ons\ 024. I n our considered opinion, it is not
open to the State Government to ignore this salutary
provi si on-taking specious plea that the provision relating
to constitution of Conmittee i's enabling, directory or

di scretionary and State, therefore, is not obliged to
constitute such Commttee. In our judgnent, the Hi gh
Court was not right in upholding the argunent of the
respondents. W, therefore, hold that in accordance with
the provisions of 1964 Act, the Rul es franed thereunder
as al so under 1965 Rules, it is the duty of the State
Covernment to constitute Advisory Committee. W
accordingly direct the State of Uttar Pradesh to
constitute Advisory Commttee as expeditiously as

possi bl e.

46. For the foregoing reasons, in our opinion, the
appeal deserves to be allowed and the order of the High

Court deserves to be set aside. -1t is, accordingly held

that the directive issued by the respondents woul d not
apply in case there is no bal ance stock of nolasses with
any sugar mll. The respondent-authorities have no right
to conpel such sugar mlls to supply 20% nol asses for
the purpose of manufacturing country liquor

We may, however, make one thing clear. As
seen above, the assertion of the appellant was that it has
no bal ance stock and even for its own requirenment, it
has to i nport nol asses. On the other hand, the
all egation of the respondents is that excess and bal ance
nol asses was avail able with the appellant which it had
sold in open market. The High Court, in the inpugned
order has not decided the question finally. Quoting
certain paragraphs fromthe wit-petition, the H gh Court
observed that there was no proper pleading and as such
the Court was not in a position to go into the question. It
is, therefore, nade clear that it is open to the
respondents to take appropriate action in accordance
with | aw on the basis of our decision and observations
made in this judgment.
48. The appeal is allowed to the extent indicated
above. On the facts and in the circunmstances of the case,
however, the parties will bear their own costs.




