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PETI TI ONER
Kl SHAN LAL

Vs.
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DATE OF JUDGVENT: 17/ 08/ 1999

BENCH
K. T. Thonas, A.P.Msra

JUDGVENT:

A.P. MSRA J.

The appellant, KishanLal, husband of deceased Snt
Sul ochana has filed this appeal against his conviction under
Section 302 read with Section 34 of the |Indian Penal Code
(hereinafter referred to as 1.P.C.)

The High Court convicted the appellant on an appea
filed by the State against an order of acquittal passed by
the Additional Sessions Judge.  The brief facts are that
St . Sul ochana, according to-the prosecution case, was
sleeping on the intervening night between 11th and 12th
Septenber, 1976 with the nother of the appellant on a
separate cot when she was burnt by sprinkling kerosene oi
on her chest. She was shifted to-the hospital at Pilibanga
at 2.00 a.m Doctor of the hospital sent information to SHO
Police Station Lekhuwali on which investigation started. At
4.30 a.m police recorded the statenment of the deceased.
The statenent recorded by the police was not brought on the
record by the prosecution. She was initially treated at
Pilibanga hospital and was | ater —shifted to  Bikaner
Hospital . VWiile in the hospital onthe 17th ~Septenber,
1976, Snt. Sul ochana gave birth to a macerated nale child.
On 28th Cctober, 1976 skin grafting was done on her

The case of the conplainant is that deceased Snt
Sul ochana has given an oral dying declaration to her father
grandmot her and uncle that she was burnt by the —appellant,
his nother, father and brother. On 11th Novenber, 1976
conplaint was nmade by the father of the deceased / Snt.
Sul ochana that her daughter was burnt and on his/ said
conpl ai nt a dyi ng declaration was recorded by t he
Magi strate

On the 15th of Novenber, 1976 all of a sudden the
condition of Smt. Sulochana deteriorated and she died in
the evening. On the basis of the above conplaint dated 11th
Noverber, 1976 a case was regi stered agai nst the accused and
i nvestigation was started. The police after investigation
coul d not find any sustai nabl e evidence against the
appel | ant and other famly menbers nentioned in the
conpl aint, hence subnmitted final report.

Thereafter, a conplaint was filed by Chandu Lal
father of the deceased before the Court of Judicia
Magi strate First Cass in which he referred to one dying
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decl aration dated 6th Novenber, 1976 nade to him his wife,
grand-mother and other relatives apart from one dated
11.11.1976 before a Magistrate. It also nentions ora
extra-judicial confession alleged to have been made by the
appel l ant in a Panchayat. Though conpl ai nt was made agai nst
four persons, namely, the appellant, his nother Poora, his
father Banwari Lal and his brother On Prakash, but the
Magi strate took cognizance only against the appellant and
his nother Snt. Poora under Section 302 read with Section
34, 1.P.C

During trial, conplainant produced 11 wi tnesses which
included PW10 Mirarilal, Minsif and Judicial Magistrate
(who recorded the statenment of Snt. Sul ochana on 11th
Novenber, 1976) and PW11 Dr. Sharad Chand Kalla (who
conducted the post-nortem exam nation on 16th Novenber,
1976) . It is significant to note that the conplainant did
not exami ne either the Investigating Oficer or called for
police record which contained the earliest version of the
deceased, which is said to have been recorded at 4.30 a.m
on the 12th Septenber, 1976 itself i'n which police finally
submitted final report.

The conpl ainant relied strongly on two dyi ng
decl arations, one /oral declaration, as aforesaid, dated 6th
Noverber, 1976 and the other 11th Novenber, 1976 recorded by
a Judicial Magistrate and extra judicial confessions made by
the appel | ant before Panchayat on two different occasions.

To a question raised for the appellant, when Snt
Sul ochana was admtted in the hospital on the 12t h
Sept enber, 1976 why it is only on 6th Novenber, 1976 for the
first time oral dying declaration is alleged to have been
made by her to her father, grand nother and uncle etc. The
answer given is that she remained unconscious during this

peri od. The trial court disbelieved this fact on the basis
of the hospitals bed head ticket Ex.D.11. It held, it
reveals that she was not unconscious for all thi's period

rather she was conscious fromtime to time and had regai ned
consci ousness.

Dealing with the oral dying declaration, the tria
court held that the three witnesses had stated differently.
This creates doubt. To one she stated that she saw one lady
and three gents before she becanme unconscious. To the
second, she stated that she becanme unconscious on seeing
herself on fire and before the third witness she stated that
she was sl eeping and when she woke up all the four accused
set fire to her clothes. For all these reasons the tria
court disbelieved this story and consequently the case that
appel  ant Ki shan Lal poured kerosene oil on her and set her
on fire. The trial court also rejected the extra-judicia
confession as alleged by the conpl ai nant by di sbelieving the
statement of wtnesses in its support and held them not
trustworthy. Thus trial court acquitted both, the appellant
and his nother Snmt. Poora. After acquittal, though earlier
the police filed final report referring the case and the
trial proceeded only on a private conplaint the State filed
an appeal against this acquittal both against the present
appel lant and his nmother Smt. Poora. The conplainant did
not file any appeal. Before dealing with how the H gh Court
dealt with this case it is necessary to refer to sonme basic
facts.

The marriage of deceased Sm. Sulochana with the
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appellant was held on 17th July, 1975. There arose sone
di spute between her father Chandu Lal and father of the
appel l ant Banwari Lal regarding the amount paid in the
marri age. The prosecution case is that the appellant
(Kishan Lal), her mother in law (Smt. Poora), her father in
law (Shri Banwari Lal) and brother in law (Om Prakash)
continuously pressurised Smt. Sulochana to bring Rs.5100/-
from her father. On the 12th of Septenber, 1976 she was
gi ven beating by her husband. He took all her ornanents and
threatened her that she would be killed. After nidnight, at
about 1 a.m when Snt. Sul ochna was sleeping wth her
not her-i n-1 aw Poora the accused persons poured kerosene oi
on her and set her on fire.

The High Court with reference to the dying declaration
dated 11th Novenber, 1976 before a Magi strate held; though
in the said statenment she did not name the appellant or any
accused persons’ but ~the tenor of her statement clearly
reveals that she indirectly naned her husband and nmother in
| aw as the persons who took part in her burning.

Wth reference ~to the al | eged earlier dyi ng
decl arati on dated 6.11.1976 made bef ore her f at her
grand-mother, wuncle and other relatives, the H gh Court
bel i eved the statenment of Chandu Lal PW1, Shri Ram PW 3 and
Vbt . Sajna PW6 viz. the father, uncle and grandnot her of
t he deceased. The High Court further - accepted t he
extra-judicial confession by believing the statenents of
Chandu Lal PW1, Ganesh Dutt PW?2, Shri Ram PW3 Khubi Ram
PW4 and Hans Raj PWJ5. The H gh Court recorded that these
wi t nesses have stated before the Panchayat that in the one
held in Rai Singh Nagar School, the appellant, Sm. " Poora -
the nother, Banwari Lal - the father, adnitted their guilt
and sought for forgiveness. The findings of the trial court
thus were set aside with reference to this extra-judicia
conf essi on. Though the High Court recorded that P.W1,
P.W3, P.W4 and P.W5 were brothers | earned judges believed
this extra-judicial confessions on the basis of deposition
of Ganesh Dutt PW2 who was Pujari of the famly of the
deceased father. The Hi gh Court further recorded even if
the extra-judicial confession was ignored the evidence of
dying declaration leads to the irresistible conclusion-that
appel | ant was the person who burnt Snt. Sul ochana.

It is necessary to point out that during the pendency
of the said appeal before the H gh Court, accused Snt
Poora, the nother of the appellant died. Hence the case
agai nst her abated. Aggrieved by this judgment of the Hi gh
Court which set aside the judgenment of acquittal, the
present appeal has been filed by the appellant. The
judgenent of High Court reveals that conviction by it is
based on two dying declarations and the alleged extra
judi cial confession.

We have heard | earned counsel for the parties. Wth
reference to the dying declaration dated 11th Novenber, 1976
made before the Magistrate, it is not in dispute that the
deceased did not name any accused including the appellant.
It is also not in dispute that at this point of tine she was
fully conscious and gave statenent before the Magistrate.
The rel evant portion recorded therein is repr oduced
her eunder : -

Then | felt falling of the drops. | got wup and
started running and at that tinme | got fire. At the tine of
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getting fire | saw one lady and two/three gents standing
there. This incident took place in the house of ny in-laws
at Pilibanga. On specific questions being put by the
Magi strate as to who were those persons, she could not name
any. This part of her statement is also reproduced
her eunder : -

Who were the persons: Due to the fire darkness cane
in ny eyes, | becane unconscious and fell down and | could
not recognise the lady and the gents standi ng there.

This dying declaration does not in any way help the

prosecuti on. When admittedly at this point of time she was
fully conscious, still she could not nanme any of the
accused. She states she could not recogni se any because of
fire darkness coming in her eyes. This dying declaration
could in no way be saidto inplicate the appellant. |[If at
al I, it runs counter to the alleged earlier dyi ng
decl ar ati on. The other oral dying declaration is dated 6th

Novernber, 1976, which is said to have been deposed by her to
her father PW1, her uncle PW 3 and grandnot her PW5. The
H gh Court seens to have taken great strain to believe the
deposition of these  w tnesses. We have exam ned t he
testi nony of these witnesses. Ther e are serious
di screpancies in /their testinmony with reference to this
dyi ng decl aration, apart fromthe fact that they are closely
related to the deceased being father, grand nother and

uncl e. They made different statenments with respect to the
same declaration made by her tothem The trial court has
in detail rightly recorded such discrepancies and did not

believe the story of this other oral dying -declaration.
Further it is significant that the oral “dying declaration is
said to have been made five days before the dying
declaration made to the Magistrate. It is incredible to
not e t hat according to the conplaint she regai ned
consci ousness on the 6th of Novenber, 1976 and when she gave
the first oral dying declaration, (she nanmed accused therein

But in the second dying declaration dated 11th of ‘Novenber,
1976 nmade before a Magistrate she did not name-any of the
accused even on specific question being -asked by the
Magi strate.

Exam ning these two dying declarations, we find not
only that they gave two conflicting versions but there is
inter se discrepancies in the depositions of the w tnesses
given in support of the other dying declaration dated
6. 11. 1976. Finally, in the dying declaration before a
Magi strate on which possibly nore reliance could have . been
pl aced the deceased did not nane any of the accused. = Thus,
we have no hesitation to hold that these two /dying
declarations do not bring home the guilt of the appellant.
High Court, therefore, erred in placing reliance onit by
erroneously evaluating them

Now we proceed to exam ne the principle of eval uation
of any dying declaration. There is distinction between the
eval uation of dying declaration under the English Law and
that wunder the Indian Law. Under the English Law, credence
and the rel evancy of a dying declaration is only when person
maki ng such statenment is in hopel ess condition and expecting
an inmnent death. So under the English Law for its
adm ssibility, the declarant should have been in actua
danger of death at the tinme when they are made, and that he
should have had a full apprehension of his danger and the
death should have ensued. Under the Indian Law the dying
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declaration is relevant whether the person who nmakes it was
or was not under expectation of death at the tine of
decl arati on. Dying declaration is admissible not only in
the case of honmicide but also in civil suits. Under the
English Law, the admissibility rests on the principle that a
sense of inpending death produces in a nmans mnd the same

feeling as that of a conscientious and virtuous nan under
oat h. The general principle on which this species of
evidence are admitted is that they are declarations made in
extremty, when the party is at the point of death, and when
every hope of this world is gone, when every mptive to
fal sehood is silenced, and the mind is induced by the npst
powerful considerations to speak only the truth. | f
evidence in a case reveals that declarant has reached this
state while nmaking declaration then within the sphere of the
Indian Law, while testing the credibility of such dying
decl arati on weightage can be given. O course depending on
ot her relevant facts and circunstances of case.

The _incident is said to have taken place on the night
of 11th and 12th Septenber, 1976. She died on the 15th of
Novermber, 1976 and post-nortem was conducted on 16th
Novermber, 1976. In other words the date of post-mobrtem is
nore than two nonths after the alleged incidence of burning.
In this Iight we proceed to exanine the post- nortem report
and the deposition of doctor M. Sharad Chand Kala P. W11.

In the post-nortemreport we find the doctor recorded
that all her organs to be healthy, nanely, skull, brain, the
spinal cord, ribs, larynx, trachea, lungs, heart, |ever
spl een and ki dney, etc. The cause of the deathaccording to
the doctor is syncope which is attributable to heart. This
report does not record even deep burns on the body of the
deceased. Thus on its basis no inference could be ' drawn
that she died on account of the alleged burn injuries. In
his deposition this doctor, Kala P.W 11, deposed,;

The superficial burns of the patient had been cured.
There were wounds of deep burn which | had not recorded in
the post-nortem

This is the state of nedical evidence, which only
records, the superficial burns which has been cured and does
not record any deep burn. On the basis of this nedica
evidence how could any inference be drawn that™ cause of
death after nmore than two nonths of the —incidence was

because of the burn injuries. This coupled with the
evidence during this period, she gave birth to a dead child
and on her person a skin grafting was done. For /this

addi ti onal reason also no reliance can be placed on the said
two dyi ng decl arati ons.

In t he present case, as aforesaid t he dyi ng
declaration was after two nonths of the alleged incidence.
It was not at a tinme when the deceased was expecting
imm nent death. Neither the post-nortem nor deposition of
doctor carry any definite inference that the cause of death
was on account of burning. There is a conflict between two
dying declarations, in one there is inter se inconsistency
as revealed in the depositions of witnesses, in the other no

nam ng of any accused, when made before a Magistrate. On
such an evidence trial court rightly declined to base a
convi cti on. The Hi gh Court committed nanifest error in

placing reliance on it.
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So far as the extra-judicial confession is concerned
it is said that the sane was nade by the accused at
Panchayat on two occasions. First Panchayat is alleged to
have taken place at Chak 22 P.S. and the other in the
school at Raisinghnagar. The fathers testinmony in cross-
exam nati on when confronted with his statenent in Ex.D. 2
(made by himduring the enquiry nade under Section 202 of
the Code of Crimnal Procedure) wherein he did not nane any
of the accused persons, he nade the usual answer that the
name might not have been recorded by mistake. But in the
all eged second Panchayat, the nanes of |arge nunber of
persons were referred to as to have confessed their qguilt,
including the appellant. It includes even the nanes of
those who are not even accused. It is alleged that they
sought for the pardon of the local |eaders for this guilt.
We find even in this alleged confession, there is no nention
that the accused had burnt the deceased Smt. Sul ochana.
The al | eged confession by |arge nunber of persons is nore in
a general and vague term Before a confession is relied on
it must " be clear and unequivocal, whether it is in a
judicial or inan extra judicial confession

On the facts discussed above we have no hesitation to
hold that reliance should not have been placed on the so
call ed confessions, The trial court rightly rejected it but
unfortunately the H gh Court very casually accepted it which
cannot be sustai ned.

Further the ‘present caseis a conplaint  case. The
conpl ainant has not  attenpted  to bring on record the
earliest version of the deceased which i s saidto have been
recorded by police at 4.30 a.m on the date of  incident

itself. The prosecution has not exam ned the Investigating
Oficer. Prosecution has not thus proved the guilt of the
appel lant by any cogent evidence. In this background, we

hold that the H gh Court has committed an error by  setting
aside the acquittal of the appellant and convicting him
under Section 302 |I.P.C. The finding recorded by the tria

court wer e based on proper - eval uation and pr oper
appreci ati on of evidence on record.

Accordingly, the present appeal of the appellant is
allowed. His conviction and sentence under section 302 read
with section 34 IPC are set aside. W restore the order of
acquittal. If the accused is in jail he shall be set at
liberty unless required in connection with some other case.




