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HEADNOTE:

El ecti ons wer e hel d for t he Cut t ack
Muni ci pality and 27 persons were declared el ected
as Councillors. One B, who was defeated at the
elections, filed a wit petition before the High
Court challenging the elections. The H gh Court
hel d that the electoral rolls had not been
prepared in accordance with the provisions of the
Oissa Minicipalities Act, 1950, as the age
qualification had been published too |ate thereby
curtailing the period of clains and objections to
the prelimnary roll to 2 days from21 days as
prescri bed; Consequently the Hi gh Court set aside
the elections. The State took the viewthat the
j udgrent af fected not nerely t he Cut t ack
Muni ci pality but ot her muni ci palities al so.
Accordi ngly, the Governor pronul gated an ordi nance
val i dati ng t he el ecti ons to t he Cut t ack
Muni cipality and validating the electoral rolls
prepared in respect of other nunicipalities.
Thereupon, B filed a wit petition before the Hi gh
Court cont endi ng t hat t he or di nance was
unconstitutional. The H gh Court found that the
ordi nance contravened Art. 14 of the Constitution
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that it did not successfully cure the invalidity
and that it offended Art. 254(1) of t he
Constitution as it was inconsistent wth many

Central Acts falling in the concurrent 1list and
was unconstitutional . The State and t he
Councill ors appeal ed and challenged the findings
of the H gh Court. B raised t wo further

contentions that the appeal had becone infructuous
as the ordi nance had expired and that the
ordi nance was invalid as it pur ported to
i nval i date the judgment of the Hi gh Court.

N

Hel d, that the ordinance was valid and that
it successfully cured the invalidity of the
el ectoral roll and of the elections to the Cuttack
Muni ci pality.

The Ordi nance did not offend Art. 14 of the
Constitution. Its object was not only to save the
el ections to the
381
Cut t ack Muni-ci pal ity but al so to ot her
muni ci paliti es whose validity m ght be chall enged
on simlar grounds. It did not single out B for
any discrimnatory treatnent.

Shri Ram KrishnaDalma v. Shri Justice S.R
Tendol kar, [1959] S. C. R 279, referred to.

State of Vernmont v. Albert Shedroi, (1904)68
L. Ed. 179, distinguished.

The Ordi nance effectively renmpval the defects
inthe electoral rolls found by the H gh Court by
its first judgnent. It was not necessary for it to
further state that the result of elections was not
materially affected.

Section 5(1) of the O di nance whi ch saved the
actions taken and powers exerci sed by t he
Councillors, the Chairman and the Vice-Chairman
was not repugnant to any existing | aw and did not
contravene Art. 254(2) of the Constitution
Section 5(1) was confined to action taken under
the Orissa Minicipalities Act and did not extend
to violations of other Ilaws made by the Centra
Legi sl ature under the concurrent |ist.

The first judgnment of the Hi gh Court under
Art. 226 of the Constitution could not be equated
with Art. 226 itself. As such the Governor did not
transgress any constitutional [imtation in
nullifying its effect by the validating O di nance:

The invalidity of the electoral rolls and the
elections to the Cuttack Minicipality did not
revive on the expiry of the Ordinance. The genera
rule with regard to tenporary statutes is that, in
the absence of a special provision to the
contrary, proceedi ngs being taken under it against
a person wll ipso facto term nate as soon as the
statute expires. But, if the right created by the
Statute is of an enduring character and has vested
in the person, that right cannot be taken away
simply because the statute has expired. The rights
created by the Ordinance |asted even after the
Ordinance lapsed as its object was to renove the
invalidity permanently.

Krishnan v. State of Madras [1951] S.C. R
621, Wcks v. Director of Public Prosecutions,
[1947] A.C. 362, Steavenson v. Oiver (1841]) 151
E. R 1024 and Warren v. Wndle, (1803) 3 East
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205, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeals
Nos. 525 and 526 of 1960.

Appeal s from the judgnment and order dated
March 20, 1959, of the Orissa High Court in OJ.C
No. 12 of 1959.

382

A. Viswanatha Sastri, B.R L. Iyengar and T.
M Sen, for the appellant (In C.A No. 525/60) and
respodent No. 1 (in C A No. 526 of 1960.)

B. P. Maheshwari, for the appellants (in C A
No. 526/ 60) and Respondents Nos. 2 to 8, 10, 13 to
16, 19-21, 23, 25, 27, and 28 (in CA No.

525/ 60).
A. Ranganadham Chetty. A, V. Rangam S.
M shra, ‘A Vedaval |i and R. Pat nai k, for

respondent No.— 1 (in C A~ No. ~525/60) and 2 (in
C. A No. 526 of 60).

1961. Decenber 22. The Judgnent of the Court
was delivered by

GAJENDRAGADKAR, J.-These two appeals are
directed against the order passed by the High
Court of Orissa under Art. 226 of the Constitution
striking down as unconstitutional sections 4 and 5
(1) of worissa Ordinance | of 1959 promnul gated by
the Governor of Oissa  on January 15, 1959. This
Order was passed on the Wit Petition filed by M.
B. K Bose against the State of Oissa and 27
persons who were elected Councillors of the
Cuttack Municipality, including the Chairman and
the Vi ce-Chairman respectively. Appeal No. 525 has
been filed by the State of Oissa whereas Appea
No. 526 is filed by t he sai d Muni ci pa
Councillors. The appellants in ‘both the appeals
obtained |l eave from the Oissa Hgh Court to
appeal to this Court.

It appears that during Decenber, 1957 to
March, 1958, elections were held for the Cuttack
Muni ci pality under the provisions of the Oissa
Muni ci pal  Act, 1950 Oissa (XXXl of 1950)
(hereinafter called the Act) and the 27 appellants
in Appeal No. 526 of 1960 were decl ared el ected as
Councillors. From anobngst them Mannmohan M shra
was elected the Chairman and Mahendra Kumar Sahu
the Vice-Chairman. M. B. K Bose, who is an
Advocate practising in Cuttack and a resident
within the nmunicipal limts of Cuttack,

383

had contested the said elections as a candidate
from Ward No.13. He was, however, defeated

Ther eupon, he presented an application to the Hi gh
Court (O J.C. No. 72 of 1958) to set aside the
said elections. To this application he inpleaded
the State of Oissa and t he 27 el ect ed
Councillors. In his petition M. Bose alleged that
the elections held for the Cuttack Minicipality
were invalid and he clainmed an i njunction
restrai ning the 27 respondents from functioning as
el ected Councillors and the Chairman and the Vice-
Chai rman anobngst them from discharging their
duties as such. The respondents to the petition
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traversed the allegations made by M. Bose and
urged that the elections were valid and that the
petitioner was not entitled to any relief under
Art. 226.

The High Court upheld the contentions raised
by the petitioner. It canme to the conclusion that
the qualifying date for determning the age
qualification of voters under s.13 of the Oissa
Muni ci pal Act had been published by the State
CGovernment only on January 10, 1958, though the
prelimnary electoral rolls had already been
published on Decenber 23, 1957. In consequence,
the clains and objections had been invited for a
period of 21 days fromthe said date to January
12, 1958. As a result of the delay nade in
publ i shi ng t he qual i fying dat e for t he
determi nation of _age qualification of voters, the
citizens of Cuttack were, in fact, given only two
days’ tine to file their clains and objections,
whereas under the relevant Election Rules they
were entitled to 21 days. The Hi-gh Court also cane
to the conclusion that this drastic abridgnment of
the period for filing clains and objections had
materially affected the results of the elections,
by depriving several voters of their right to be
enrolled as such. The High Court also found that
whereas a candidate was entitled to 15 clear days
for the purpose of 'canvassing, the notification
i ssued under the Orissa Minicipal Election Rules
curtailed this periodto
384
14 days. According to the Hgh Court, the
respondents to the petition had failed to show
that the results of the elections had  not and
could not have been affected by the contravention
of the said Rules. On these findings, the
elections in guestion were set asi de and
appropriate orders of injunction issued as clained
by the petitioner. This judgnment was pronounced on
Decenber 11, 1958.

It appears that the State of Orissa took the
view that the effect of the said judgnment could
not be confined only to Cuttack Municipality. As a
result of the findings made by the Hi gh Court
during the course of the said judgnment the
validity of elections to other Minicipalities’
m ght al so be exposed to the risk of challenge and
that would have necessitated the preparation  of
fresh electoral rolls after fol l owi ng the
procedure prescribed in that behalf by the Act.
That is why the Governor of Oissa promul gated the
i mpugned Ordi nance on January 15, 1959. Broadly
stated, the effect of the Odinance was that the
elections to the Cuttack Muni ci pality stood
validated and the said Minicipality began to
function once again. It also validated the
el ectoral rolls prepared in respect of the other
Municipalities in the State of Oissa and thus
sought to save elections held or to be held in
respect of the said Minicipalities from any
possi bl e chal | enge.

Wien M. Bose found that his success in the
Wit Petition (O J.C No. 72 of 1958) had thus
been rendered illusory by the O dinance, he noved
the H gh Court again by the present Wit Petition.
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He contended that the material provisions of the
O di nance, vi z., SS. 4 and 5(1) wer e
unconstitutional and he asked for an appropriate
relief on that basis. The H gh Court has again
upheld the contentions raised by M. Bose and has
struck down ss.4 and 5(1) of the Odinance and

i ssued appropriate orders of i njunction
restraining the elected Councillors and
385

the Chairman and Vi ce-Chairman from functioning as
such. The State of Oissa and the 27 Councillors
by separate applications obtained a certificate
fromthe H gh Court and have cone to this Court by
their two separate appeals Nos. 525 and 526 of
1960,

Before dealing with the validity of the
i mpugned provisions of the ~Odinance, it s
necessary to consider the broad features of the
Ordinance itself. As the preanble to the O dinance
shows, the  Governor of Orissa pronulgated it
because he thought it necessary to provide for the
validation of electoral rolls and elections to
Muni ci palities. In his opinion, the preparation of
fresh electoral rolls and the holding " of fresh
el ecti ons which woul d have becone necessary unl ess
a validating Odinance had been passed, would have
entail ed huge expenditure and would have given
rise to problens regarding the admnistration of
such Municipalities during the intervening period.
He also thought that it was necessary to  take
i mediate steps to provide for the validation of
the electoral rolls and the elections since the
Legi slature of the State of Orissa was not then in
session and the Governor thought  circunstances
exi sted which rendered it necessary to take

i medi ate action. In exercise of the powers
conferred on him by Art. 213(1) of the
Constitution, he was, therefore, pl eased to

promul gate the O dinance. That, according to the
statement made in the preanble to the Odinance
expl ains the genesis of its promul gation.

The Ordinance consists of five sections.
Section 1 gives its short title and extent, while
s.2 is the defining section. Sections, 3, 4 and 5
read thus: -

"3. (1) Notwi thstanding the O der of any
Court to the contrary or any provision in the
Act or the rul es thereunder:

(a) the electoral rolls of the

Cuttack Municipality shall be, and shal

al ways

386
be deemed to have been validly prepared
and published; and
(b) the said electoral rolls shal

be deemed to have cone in force on the
date of publication and shall continue
to be in force until they are revised in
accordance with the rules nade in this
behal f under the Act.

(2) The wvalidity of the electoral rolls
shall not be called in question in any court
on the ground that the date on which a person
has to be not |Iess than 21 years of age was
fixed under Section 13 of the act after the
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publication of the prelimnary electora
rolls.

4. Any order of a court declaring the
election to the Cuttack Municipality invalid
on account of the fact that the electora
rolls were invalid on the ground specified in
Sub-section (2) of section 3 or on the ground
that the date of polling of the election was
not fixed in accordance with the Act or the
rul es made thereunder, shall be deened to be
and always to have been of, no |legal effect,
what soever, and the elections to the said
Muni ci pality are hereby validated.

5. (1) Al actions taken, and powers
exercised by the Councillors, Chairnman or
Vice-Chairman of the Cuttack Minicipality
prior to the coming into force of this

O dinance shall be deened to have been
val idly taken, and exerci sed.
(2) A actions  taken and power s

exercised by the District Magistrate of
Cut t ack in respect of t he Cut t ack
Muni ci pality in pursuance of the order of the
Governnment of Orissa in the Health (L. S. G)
Departnment No. 8263 L.S.G dated the 13th
Decenber, 1958, / shall be deemed to have been

t aken

387
and exercised by the Council~ of the said
Muni ci pality or its Chairman or Vi ce-
Chairman, as the case may be."
It will thus be seen that s. 3 purports to

validate the electoral rolls which had been held
to be invalid by the Hi gh Court in Wit Petition
No. 72 of 1958. Sub-section (1) of s. 3 deals
specifically with the infirmties found in the
el ections held for the Cuttack Municipality
whereas sub-s. (2) deals wth the defects in the

el ect oral rolls in respect of al | t he
Muni ci paliti es. Secti on 4 val i dat es, in
particul ar, t he el ecti ons to the Cut t ack

Muni ci pality which had been held to be invalid by
the High Court. Section 5(1) purports to protect
all actions taken and powers exercised by the
Councillors, the Chairman and the Vice-Chairnan
prior to the coming into force of the O dinance
while s. 5(2) validates all actions taken and
powers exercised by the District Magistrate  of
Cuttack in respect of the Cuttack Miunicipality in
pursuance of the Order there specified. In other
words, the Ordinance is a validating Odinance. It
purports to validate the el ections of the Cuttack
Municipality in particular and to make valid and
regul ar the electoral rolls which would ot herw se
have been held to be irregular and invalid in
accordance with the judgrment of the Hi gh Court.
Before the Hi gh Court, on behalf of M. Bose
five points were raised. It was argued that the
provi sions of the Ordinance were a mere col ourabl e
device to set aside the judgnent of the Hi gh Court
in OJ.C. No. 72 of 1958. It was, in fact, and in
substance, not any exercise of |egislative power
by the Governor but assunption by himof judicia
power which 1is not warranted by the Constitution
The High Court has rejected this contention and
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the finding of the H gh Court on this point has
not been challenged before us. So we are relieved
of the task of <considering the nerits of this
findi ng.
388

It was then contended that s. 4 of the
Ordi nance contravenes the equality before I|aw
guaranteed by Art. 14 of the Constitution. It was
al so urged alternatively that even if s. 4 did not
contravene Art. 14, it did not successfully cure
the invalidity of the elections to the Cuttack
Muni ci pality arising out of the fact that materia
prejudi ce had been caused to the citizens by the
abridgenent of the period for filing clains and
objections and of the period for canvassing. In
regard to s. 5(1) the argunent was that it was
i nvalid under Art. 254(1). Al these three
cont entions have been accepted, by the Hi gh Court
and the correctness of the findings recorded by
the High Court~ in that ~ behalf fall to be
considered in the present Appeals. The |ast
contention raised in support~ of the petition was
that on February 23, 1959, a Bill entitled "Orissa

Muni ci pal El ection Validating Bill, 1959" which
contai ned substantially simlar provisions as
those of the Odinance, was sought to be

introduced in the Oissa Legislative Assenbly but
was defeated by a mjority of votes and that nade
the ordinance invalid. This contention has been
rejected by the Hi gh Court and the finding of the
Hi gh Court on this point has not been chall enged
before us. Thus, out of the 5 points raised before
the H gh Court, 3 have been argued before us. For
M. Bose, M. Ranganathan Chetty has _also urged
two additional points. He has contended that the
present appeals have really become- infructuous in
view of the fact that the inpugned O dinance
| apsed on April 1, 1959. This ‘argunent has been
strenuously pressed before us inthe formof -a
prelimnary objection against the conpetence of
the appeals thenselves. On the nerits, M. Chetty
has urged an additional ground that the Ordinance
was invalid inasnuch as it purported to invalidate
the judgnent of the High Court in OJ.C. No. 72 of
1958 delivered under Art. 226 of the Constitution
389

Let us first consider whether s. 4 offends
the equality before |aw guaranteed by Art. 14. In
conming to the conclusion that the said section is
unconstitutional on the ground that it contravenes
Art. 14. the Hi gh Court was very much inpressed by
the fact that as a result of its earlier judgnent,
M. Bose had obtained a very valuable right of
preventing the exi sting Councillors from
functioning as such and of having fresh el ections
conducted according to law in which he would have
the right to stand as a candi date once again. The
petitioner M. Bose, may legitimately ask,
observed the Hi gh Court, why, when hundreds of
successful suitors who have sought the help of
that Court for relief under Art. 226 were all owed
to enjoy the fruits of their success, he alone
shoul d have been discrininated agai nst by hostile
| egi sl ation. Wth respect, this rhetorica
approach adopted by the H gh Court, in dealing
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with the question about the validity of s. 4is
open to the obvious criticism that it is
i nconsistent with the view taken by the Hi gh Court
itself in this very judgnment that the Governor was
conpetent to issue an Ordinance to invalidate the
judgrment of the High Court pronounced in OJ.C.
No. 72 of 1958; as we have al ready pointed out one
of the contentions raised by M. Bose agai nst the
validity of the Ordinance was that in the guise of
the exercise of the legislative powers, the
CGovernor had purported to exercise judicial powers
and that was beyond his conpetence. Since the
finding of the High Court on this question has not
been challenged before us by M. Chetty, we
propose to express no_-opinion on its nerits. But
if it is held that in pronulgating the validating
Ordi nance the Governor was exercising his powers
under Art. 213(1) and his legislative conpetence
in that behalf is not in doubt, then it is
difficult to appreciate howthe H gh Court should
have allowed itself to be influenced by the
grievance made by M. Bose that he had been
deprived of the fruits of his success in the
earlier Wit Petition.
390

The High Court was, no doubt, influenced by
its conclusion that M. Bose alone  had  been
singled out for discrimnatory treatnent of  the
i mpugned Ordi nance and that, according to the High
Court, constituted violation of the provisions of

Art. 14. There are, however, t wo obvi ous
infirmties in this conclusion. Looking at- the
schenme of the Ordinance, it is clear that ss. 3

and 4 nust be read together. The object of the
Ordi nance was two-fold. Its first object was to
validate the elections to the Cuttack Municipality
whi ch had been declared to be invalid by the High
Court and its other object was to save el ections
to other Minicipalities in the State of Oissa
whose wvalidity mght have been <challenged on
grounds sinmlar to those on which the el ections to
the Cuttack Minicipality had been successfully
i npeached. It is with this two-fold object that s.
3 nakes provisions under its two sub-ss. (1) and
(2). Having nade the said two provisions by s. 3,
s. 4 proceeded to validate the elections to the
Cuttack Municipality. If we bear in mnd this
obvi ous scheme of the Odinance, it would  be
unreasonable to read s. 4 in isolation and a part
froms. 3. The Hi gh Court was in error in dealing
with s. 4 by itself unconnected with s. 3 when it
came to the conclusion that the only subject of s.
4 was to single out M. Bose and deprive him of
the fruits of his success in the earlier Wit
Petition. If ss. 3 and 4 are read together, it
woul d be clear that M. Bose alone had not been
singled out or discrimnatory treatnment; the
val idating provisions applied, no doubt, to the
Cuttack Municipal elections but they are also
intended to govern any future and even pending
dispute in regard to the elections to other
Muni ci palities. Therefore in our opinion, the High
Court was not right in coming to the conclusion
that the object of the Odinance was only to
validate the Cuttack Municipal elections and
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not hi ng nore.

391

Besi des, if the power to validate by
promulgating an Odinance is conceded to the
CGovernor under Art. 213(1), it would not be easy

to appreciate why it was not open to the Governor
to issue an Ordinance dealing with the Cuttack
Muni ci pal El ections t hensel ves. The Cut t ack
Muni ci pal El ections had been set aside by the High
Court and if the Governor thought that in the
public interest, having regard to the factors
enunerated in the preanble to the Ordinance, it
was necessary to validate the said elections, it
woul d not necessarily follow that the Ordinance
suffers from the vice ~of contravening Art. 14.
Article 14 has been the subject matter of
decisions in this Court on nunerous occasions. It
is now well-established that what the said Article
forbids is class |egislation no doubt, but it does
not forbid reasonable classification for the
purposes of legislation. In order that the test of
perm ssible classification should be satisfied,
two conditions have to be fulfilled, viz., (1) the
classification nust = be founded on an intelligible
differentia which /'would distinguish persons or
things grounded together from others left out of
the group, and (2) that the differentia nust have
a rational relation'to the object  sought to  be
achi eved by the statute in question. As this Court
has held in the case of SHRI RAM KRI SHNA DALM A V.
SHRI JUSTICE S. R TENDOLKAR(1l), a law  nmay be
constitutional even though it relates to a single
i ndividual if, on account of sone speci a
ci rcunst ances or reasons applicable to himand not
applicable to others, that single individual may
be treated as a class by hinself. Therefore, if
the infirmty in the electoral rolls on which the
decision of the High Court in ‘the earlier wit
petition was based, had not been applicable to the
electoral rolls in regard to other Minicipalities
inthe State of Orissa, then it may have been open
to the Governor to issue an Ordi nance only in

392

respect of the Cuttack Municipal Elections, and
if, on account of special circunstances or reasons
applicable to the Cuttack Municipal Elections, a
| aw was passed in respect of the said el ections

alone, it <could not have been challenged as
unconstitutional under Art. 14. Simlarly, if M.
Bose was the only Ilitigant affected by the

deci sion and as such formed a class by hinmself, it
woul d have been open to the Legislature to make a
law only in respect of his case. But as we have
al ready pointed out, the Odinance does not
purport to limt its operation only to the Cuttack
Municipality; it purports to validate the Cuttack
Muni ci pal Elections and the electoral rolls in
respect of ot her Muni ci palities as wel | .
Therefore, we are satisfied that the H gh Court
was in error in comng to the conclusion that
section 4 contravenes Art. 14 of the Constitution.
Havi ng regard to t he fact t hat certain
infirmties, in t he el ect oral rolls wer e
presunmably found to be comon to electoral rolls
in several Minicipalities the Governor thought
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that the decision of the Hgh Court raised a
probl em of public inportance af fecting al
Muni ci pal elections in the State and so, acting on
the considerations set out in the preanble to the
ordi nance, he proceeded to promulgate it. In
dealing with the challenge against s. 4 of the
said Ordinance, the High Court should have
considered all the provisions of the Odinance
together before conmng to the conclusion that
section 4 was discrimnatory and contravened Art
14.

In support of the finding of the H gh Court,
M. Chetty referred us to the decision in the
State of Vernmont v. Albert Shedroi. (1) In that
case the Court was dealing with a statute which
exenpted certain persons from the obligation to
obtain a licence for the privilege of selling
goods as peddl ers. The inpugned statute conferred
exenption on persons resident “in the State, who
had served as soldiers in

393
the war for the suppression-of the Rebellion in
t he Sout hern St at es, and wer e honour abl y

di scharged. This statute was held to contravene
the provisions of the  14th Anendnent whereby no

state can deny to any person wi't hin its
jurisdiction the equal protection of the laws. In
our opi nion, thiis ' deci sion can afford no

assistance to M. Chetty in supporting the finding
of the H gh Court that s. 4 contravenes Art. 14.
The services rendered by the soldiers in the war
for the suppression of the Rebellion in the
Sout hern States had hardly any rational connection
with the exenption granted to them fromobtaining
licence for selling goods as peddl ers and so, the
classification purported to. be made by the
i mpugned statute was obviously  unreasonable and
irrational. That is not so in ‘the present case.
Certain irregularities in the electoral rolls were
di scovered and it was thought that unless the said
irregularities were validated, public exchequer
woul d be involved in huge expenditure and problens
regarding the adnmnistration of Minicipalities
during the intervening period would arise. That is
why the O dinance was promul gated. The inpugned
provi sions of the O dinance cannot be said to be
based on a classification which is not rationa
and which has no reasonable connection wth the
object intended to be achieved by the Odinance.
Therefore, in our opinion the conclusion of the
H gh Court that s. 4 contravened Art. 14 cannot be
sust ai ned.

As we have already pointed out, the High
Court has taken the view that even if s. 4 did not
of fend against Art 14, it nevertheless could not
cure the invalidity of the elections to the
Cuttack Municipality inasmuch as it had not said
anyt hi ng about the finding of the H gh Court that
the irregularities conplained against had caused
material prejudice to the citizens of Cuttack by
the abridgenent of the period for filing clains
and obj ections
394
and of the period for canvassing. Wen the
val idating provision, observes the H gh Court,
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nmerely cures the invalidity arising out of the
fixation of the qualifying date after t he
publication of the prelimnary electoral rolls and
is conpletely silent about the results of the
el ections being materially affected thereby, it
cannot be said to have annulled the judgnment of
this Court in O J. C No. 72 of 1958. The sane
reasoning would also apply to the abridgenent of
the period of canvassing from 15 days to 14 days
which also materially affected the results of the
el ections. The Hi gh Court thought that if the
CGovernor wanted to annul the effect of its earlier
deci si on, he shoul d have nade express provision to
that effect or at |east should have referred to
that fact in Section 4. It is not easy to
appreciate this view \hat the Odinance has
purported to do isto validate the electoral rolls
and thereby curethe infirmties detected in them
Once that 'is done, there is hardly any occasion to
say further that no prejudice shall be deened to
have been  caused by the said infirmties of the
electoral rolls. 1In validating the elections to
the Cuttack Municipality, the Odinance was not
expected or required to cover the reasons given by
the judgnent or the finding recorded in.it. The
basis of the judgnent was the irregularities in
the Electoral rolls and the procedure followed in
hol ding the elections. Those irregularities have
been validated and that inevitably nust nmean that
the elections which were held to be invalid would
have to be deenmed to be valid as a result of the
Ordi nance and so no question of material prejudice
can arise. That being so, we do not think there is
any substance in the alternative argunment urged in
support of the plea that s. 4 .is ineffective even
if it does not contravene Art, 14.

That takes wus to the question as whether s.
5(1) is invalid. The Hi gh Court has taken the view
that s. 5(1) purports to protect not only actions
taken and powers exercised under the Munici pal
395
Act but all actions and all powers exercised even
outside the Minicipal Act in violation of other
| aws. Basing itself on this broad and wide
construction of 5(1), the Hi gh Court thought that
between ss.5(1) and s.477A of the Indian Pena
Code there was inconsistency. That is why it
struck down s. 5(1) under Arts. 254(2) and 213(1)
of the Constitution. W have no hesitation in
hol ding that the construction placed by the High
Court on s. 5 (1) is obviously unreasonable. The
object of s. 5 (1) is plain and unanbi guous. It
seeks to save actions taken and powers exercised
by the Councillors, the Chairman or the Vice-
Chairman in pursuance of, and in accordance wth,
the provisions of the Municipal Act. Having
val i dat ed t he el ections to t he Cutt ack
Municipality, it was obviously necessary to
val i date actions taken and powers exercised by the
appropriate authorities and Councillors as such
after the elections were held and before they were
i nval idated by the judgnment of the H gh Court.
Having regard to this plain object which s.5(1) is
intended to serve, it is,. we think, wholly
unreasonable to put upon its words an unduly wi de
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construction and t hen strike it down as
i nconsistent with Art. 254(2) of the Constitution

It is true that s. 5(1) is not in express terns
confined to all actions taken and powers exercised
under the Municipal Act, but, in the context, that
is obviously intended. Indeed, it is doubtful
whether it was really necessary to add the words
under the Municipal Act having regard to the
scheme of the ordinance and the context in which
s. 5(1) is enacted. Therefore, we do not think
that the Hi gh Court was justified in holding that
s. 5(1) was void to the extent of its repugnancy
to the existing laws dealing with matters in the
Concurrent List. There is no repugnancy to any
existing laws and so, there is no contravention of
Art. 254(2) of the Constitution at all.

W will nowdeal wth the two additiona
grounds urged before us by M. Chetty. He contends
396
that the ' Governor was not conpetent to issue an
Ordinance with a view to over-ride  the judgnent
delivered by the Hgh Court in its jurisdiction
under Art. 226 of the Constitution. This argunent
is obviously untenable, for it erroneously assunes
that the judgnment delivered by the H gh Court
under Art. 226 has the same status as the
provisions in the Constitution itself. In
substance, the <contention is that just as a
provision in the Constitution like the one in Art.
226 cannot be amended by the Governor by issuing
an Ordinance, so a judgnent under Art. 226 cannot
be touched by the Governor in his O dinance naking
power. It is true that the judgnment delivered by
the H gh Court under Art.226 nust be respected but
that is not to say that the Legislature is
i nconpetent to deal with problenms raised by the
said judgnent if the said problens and their
proposed solutions are otherwise wthin their
| egi sl ative conpetence. It would, we think, be
erroneous to equate the judgnent of the Hi gh Court
under Art. 226 with Art 226 itself and confer upon
it all the attributes of the said constitutiona
provi si on.

We nust now turn to the main argunent urged
before us by M. Chetty that the O di nance having
| apsed on April 1st 1959, the appeal s thenselves
have become infructuous. He contends that the
Ordi nance was a tenporary statute which was bound
to lapse after the expiration of the prescribed
period and so, as soon as it |apsed, the
invalidity in the Cuttack Minicipal elections
whi ch had been cured by it revived and so there is
no point in the appel l ants challenging the
correctness of the Hi gh Court’s decision. Indeed,
it was this point which M. Chetty strenuously
stressed before wus in the present Appeals. If the
true legal position be that after the expiration
of the Odinance the validation of the elections
effected by it comes to an end, then M. Chetty
woul d be right in contending
397
that the appeals are infructuous. But is it the
true legal position ?-that 1is the question which
calls for our decision.

It is true that the provisions of s. 6 of the
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General Clauses Act in relation to the effect of
repeal do not apply to a tenporary Act. As
observed by Patanjali Sastri, J., as he then was,
in S Krishnan v. The State of Mdras(1l) the
general rule in regard to a tenporary statute is
that, in the absence of special provision to the
contrary, proceedings which are bei ng taken
against a person under it will ipso facto
term nate as soon as the statute expires. That is
why the Legislature can and often does, avoid such
an anonal ous consequence by enacting in the
tenmporary statute a saving provision, the effect
of which is in sone respects simlar to that of s.
6 of the General Causes Act. Incidentally, we
ought to add that it may not be open to the
Ordi nance maki ng authority to adopt such a course
because of the obvious “limtation inposed on the
said authority by Art. 213(2) (a).

W cks v. ~Director of Public Prosecutions (2)
is an illustration in point. The Emergency Powers
(Defence) Act, 1939, s. 11, sub-s. -3, with which
that case was concerned, provided that the expiry
of the Act shall not affect the operation thereof
as respects things previously done or onmitted to
be done. The appel 'ant "W cks was convi cted in My,
1946, of offences comritted in 1943 -and 1944,
contrary to Regul ation 2A of the Defence (Ceneral)
Regul ati ons 1939, 'made pursuant to the Act. Both
the Act and the Regul ati on expired on February 24,
1946. It was as a result of this specific saving
provision contained in-s. 11 (3) of the Act that
the House of Lords held that, although regulation
2A had expired before the trial of the appellant,
he was properly convicted after the expiration of
the Act, since s. 11 (3) did not expire with the
rest of the
398
Act, being designed to preserve the right to
prosecute after the date of expiry. M. Chetty
contends that there is and can be, no
correspondi ng saving provi sion made by t he
Ordi nance in question and so, the invalidity of
the Cuttack Municipal Elections would revive as
soon as the Ordinance expired by |apse of tine.
This contention is based on the general rule thus
stated by Craies: "that wunless a tenporary Act
contains some special provision to the contrary,
after a tenporary Act has expired, no proceedings
can be taken upon it and it ceases to have any
further effect. That is why offences comitted
agai nst tenporary Acts nust be prosecuted and
puni shed before the act expires, and as soon as
the Act expires any proceedings which are being
taken against a person will ipso facto term nate.”

(1)

In our opinion, it would not be reasonable to
hold that the general rule about the effect of the
expiration of a tenporary Act on which M. Chetty
relies is inflexible and admts of no exceptions.
It is true for instance that offences commtted
agai nst tenporary Acts nust be prosecuted and
puni shed before the act expires. If a prosecution
has not ended before that day, as a result of the
term nation of the Act, it wll ipso facto
termnate. But is that an inflexible and universa
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rule ? 1In our opinion, what the effect of the
expiration of a tenmporary Act woul d be must depend
upon the nature of the right or obligation
resulting fromthe provisions of the tenporary Act
and upon their character whether the said right
and liability are enduring or not. As observed by
Parker, B. in the case of Steavenson v. diver,
(2) "there is a difference between tenporary
statutes and statutes which are repealed the
latter (except so far as they rel ate to
transactions already conpleted under them becomne
as if they had never existed; but with respect to
the former, the

399
extent of the restrictions inmposed, and the
duration of the provisions, are matters of

construction.” In _~this connection, it would be
useful and interesting to consider the decision in
the case ~/of Steavenson itself. That case related
to 6th ~Geo. 4, c¢. 133, s. 4 which provided that
every person who held a conm ssion- or warrant as
surgeon or assistant surgeon in H's Majesty' s Navy
or Armmy, should be entitled to practise as an
apot hecary w thout havi ng passed t he usua

exam nation. The statute itself was tenporary and
it expired on August 1, 1826. It was urged that a
person who was entitled to practise as an
apot hecary under the Act would lose his right
after August 1, 1826, because there was no saving
provision in the statute and its expiration would
bring to an end all the rights and Iliabilities
created by it. The Court rejected this contention
and held that the person who had acquired a right
to practise as an apothecary, wthout having
passed the wusual examnmi nation, by virtue of the
provision of the tenporary Act, ~wuld not be
deprived of his right after its  expiration. In
dealing with the question about the effect of the
expiration of the tenporary statute, Lord Abinger

C. B observed that "it is by no neans a
consequence of an act of Parlianent’s expiring,
that rights acquired wunder it should likew se

expire. Take the case of a penalty inposed by an
act of Parlianment; would not a person who had been
guilty of the offence wupon which the |egislature
had i nposed the penalty while the Act was in
force, be liable to pay it after its expiration ?
The case of a right acquired under the Act is
stronger. The 6 Geo. 4 <c¢. 133, provides that
parties who hold such warrants shall be entitled
to practise as apothecaries; and we cannot engraft
on the statute a new qualification, liniting that
enactment." It is in support of the same
conclusion that Parker, B. made the observations
whi ch we have already cited. "W nust |ook at this

act",
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observed Parker, B., "and see whet her t he
restriction in the 11th cl ause, t hat t he
provisions of the statute are only to last for a
limted tine, is applicable to this privilege, in
guestion. It seens to ne that the neaning of the
| egislature was that all assistant-surgeons, who

were such before the 1st of August, 1826, shoul d
be entitled to the sane privileges of practising




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 16

as apothecaries, as if they had been in actua
practice as such on the 1st of August, 1815, and
that their privileges, as such was of an executory
nature, capable of being carried into effect after
the 1st of August, 1826." Take the <case of a
penalty inposed by a tenporary statute for
of fences created by it. |If a personis tried and
convicted under the relevant provisions of the
tenmporary statute and sentenced to under go
i mprisonnent, could it be said that as soon as the
temporary statute expires by efflux of time, the
detention of the offender in jail by virtue of the
order of sentence inposed upon himwoul d cease to
be valid and legal ? In our opinion, the answer to
this question has to be in the negative.
Therefore, in considering the effect of the
expiration of a tenporary statute, it would be
unsafe to lay down any inflexible rule. If the
right created by the statute is of an enduring
character and has vested in the person, that right
cannot be taken away because the statute by which
it was created has expired. If a penalty had been
i ncurred under the statute  and had been inposed
upon a person, the inmposition of the penalty would
survive the expiration of the statute. That
appears to be the true legal position in the
matter.

This question' sonetinmes arises  in another
form As Craies has observed: "lf~ an act which
repeals an earlier Act is itself only a tenporary
Act, the general rule is that the earlier Act is
revived after the tenporary Act is spent;  and
i nasmuch as ex- hypot hesis the temporary Act

expires and is not repeal ed, ~the “rules of
construction laid
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down by ss.11(1) and 38 (2) of ‘the Interpretation
Act, 1889, do not apply, But there will be no

revivor if it was clearly the intention of the
| egislature to repeal the earlier Act absolutely."
Therefore even as regards the effect of the
repealing of an earlier Act nmade by a tenporary
Act. the intention of the tenmporary Act in
repealing the earlier Act will have to be
considered and no general or inflexible rule in
that behalf can be laid down. This position has
been tersely expressed by Lord Ellenborough, C
J., when he observed in Warren v. Wndle (1) "a
| aw t hough tenporary in sone of its provisions,
may have a pernmanent operation in other respects.
The stat, 26 Geo. 3, c. 108, professes to repea
the statute of 19 CGeo. 2, c¢. 35, absolutely,
though its own provisions, which it substituted in
place of it, were to be only temporary.” In other
words, this decision shows that in some cases the
repeal effected by a tenporary Act would be
per manent and woul d endure even after t he
expiration of the tenmporary Act. We have referred
to this aspect of the matter only by way of
analogy to showthat no inflexible rule can be
| aid down about the effect of the expiration of a
tenporary Act.

Now, turning to the facts in the present
case, the Odinance purported to validate the
elections to the Cuttack Municipality which had
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been declared to be invalid by the H gh Court by
its earlier judgment so that as a result of the
O di nance, t he el ections to the Cutt ack
Muni ci pality nust be held to have been valid. Can
it be said that the validation was intended to be
tenmporary in character and was to |ast only during
the life-tine of the Odinance ? In our opinion

having regard to the object of the ordi nance and
to the rights created by t he val i dati ng
provisions, it would be difficult to accept the
contention that as soon as the O dinance expired
the validity of the elections cane to an end and
their invalidity was revived. The rights created
by this
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Ordi nance are, in our opinion, very simlar to the
rights with whichthe court was dealing in the
case of Steavenson and they nust be held to endure
and | ast ‘even after the expiry of the Odinance.
The Ordinance has in terns provided that the O der
of Court —declaring the elections to the Cuttack
Municipality to be invalid shall be deenmed to be
and always to have been of no legal effect
what ever and that the said elections are thereby
val i dated. That being 'so, the said elections nust
be deened to have been validly held under the Act
and the life of the newy elected Mnicipality
woul d be governed by the relevant- provisions of
the Act and would 'not cone to-an end as soon as
the Ordinance expires. Therefore, we do not-think
that the prelinmnary objection raised by M.
Chetty against the conpetence of the appeals can
be uphel d.

The result is that the appeals are allowed,
the order passed by the H gh Court is set aside,
and the Wit Petition filed by M. Bose is
di sm ssed with costs throughout.

Appeal s al | owed.




