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The dispute in these appeals relates to the partition of the estate of the fanmly of
one Lachiah Setty - one of the wealthiest famlies in the erstwhile Mysore State. The
fam |y had extensive business in Coffee and other commdities. The famly possessed conside
rabl e movabl e and i mmovabl e properties including Coffee estates. Lachiah Setty died in the
year 1936. Despite the desire expressed by himthat even after his death, his children
should live in harnony, united and wi thout any difference as he felt that the vast propertie
s had been acquired on account of the famly remaining united, the disputes started between

brothers within about two years of his death, i.e., in 1938.
The disputes were referred to three arbitrators for division of the famly properties. The
arbitrators entered upon reference on 1st April, 1940. The arbitrati on proceedi ngs were, ho

wever, not very snooth. Differences arose with regard to the managenent of the fam |y prope
rties business. The elder brother Nagappa Setty was disinclined to remain in the famly hou
se along with other brothers. He was on one side and other brothers and nother on the other

On 11th July, 1940, the arbitrators made a special provision, in agreenent with the
parties, with regard to the business. Securities of the value of Rs.1,49,6833/- were found
n the hands of Nagappa Setty and of the val ue about Rs.1,45,6616/- in the hands of his other
brothers. The stock-in-trade was valued at Rs. 1, 32,495/-. There was no partition as su
ch of the securities and stock-in-trade, but, on an ad hoc basis, the arbitrators directed t
hat Nagappa Setty should retain with himsecurities of the value of Rs.55,337/- and hand ove
r the rest to other brothers. The other brothers, on the other hand, were directed to make
over to Nagappa Setty stock-in-trade, worth Rs.24,840/-. The parties, however, failed to ca
rry out those directions although, in the first instance, they had agreed to the arrangenent

During arbitration proceedi ngs, one of the arbitrator died. The other co-arbitrators were r
equested to continue with the arbitration, but they could not nake nuch progress. Allegatio
ns were made about the partiality against one or the other of the arbitrator and since the a
rbitration was not conpleted by certain date, all attenpts at arbitration aborted.

In the year 1948, Nagappa Setty filed against his brothers and nother a suit for par
tition of his share and the incone of the joint fanmly properties. He clainmed in that s
uit 1/4th share on the basis of will of Lachiah Setty. The will was chall enged by other bro
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thers being inoperative either as a valid will or a valid famly arrangenent. According to

them the properties were ancestral joint famly properties which Lachiah Setty was incapab
e of disposing of by will. There was no occasion also for execution of a famly arrangenent
and, hence, it was pleaded that will could not be regarded as a family arrangenent.

In the aforesaid suit, it was held that the suit properties were the ancestral joint
fam ly properties which could not be di sposed of by Lachiah Setty by will and that there wa
s no fam |y arrangenent and even if it were to be deened to be a fam |y arrangenent, it was
void. The Hi gh Court disagreeing with the District Court on the question of Nagappa Setty s
hare being 1/19th held that he was entitled to 2/19th share in the properties and not 1/19th

share as held by the Trial court. Nagappa Setty died on 20th February, 1949. His heir
s and | egal representatives have been prosecuting the suits and the appeals. The nenbers of
the branch of Nagappa Setty are respondents in these appeals. Def endants to the suit file

din 1948 are also represented by their heirs and | egal representatives on account of deaths
fromtime to time. They are appellants in these appeals.

The suit was decided in the year 1956. The appeals therefrom were deci ded by the H gh Court
on 9th July, 1962 and finally by this Court on 20th Septenber, 1971 hol ding the findings of
the High Court to be quite unexceptional and dism ssing the appeals preferred by Nagappa Se

tty branch. The judgment is reported in MN. Aryanmurthy & Anr. V. M D. Subbaraya Setty(

dead) through LR & O's. [(1972) 4 SCC 1].

It was represented to this Court that the wording of the decree as passed by the H gh Court

is likely to be msinterpreted and m sconstrued at the tine of execution, and, hence the sam

e should be properly clarified. Therefore, this Court substituted for the decree passed by

the H gh Court, a decree as under

"(1) It is declared that the original plaintiff Nagappa (now his heirs brought on record) wa
s entitled to a 2/19th share in the joint famly properties and liable for a simlar share
n the joint famly liabilities.

(2) The joint famly properties, as nentioned in the suit, shall conprise all the novable an
d i movabl e properties including stocks, shares and val uabl e securities in the possession an
d control of the plaintiff and defendants 1 to 9 as, on July 11, 1940. The famly liabiliti
es as on that date shall be ascertained with a view to determine the net assets. The plaint
iff shall have 2/19th share in the same.

(3) The parties are liable to account for the rents, incone, profits and divi dends received
by themafter July 11, 1940 till the date of final ‘partition.in respect of the joint famly
properties in their respective possession on and-after July 11, 1940. |f, on taking account
s, the plaintiffs are found to have received less for their 2/19th share in such rents, inco
me, profits and dividends, the deficiency shall be made good by the defendants.

It is, however, clarified that the parties are not accountable for the profits or acquis
itions made in the course of the separate business or business carried on by the parties aft
er July 11, 1940. The business carried on by the defendants in the name of ’'Lachiah Setty a
nd Sons’ and 'Gri Coffee Wirks’ is to be regarded, after July 11, 1940, as the separate bus
i ness of the defendants.

(4) The plaintiffs shall be put in separate possession of the properties conmng to their sha
re on partition by netes and bounds. The partition shall be effected by a conm ssi oner appo
inted by the Court in respect of all properties not required under the l'aw to be partitioned
by the Deputy Comm ssioner. 1In respect of properties, partition of which is required under
the law to be effected by the Deputy Conmmi ssioner, the partition shall be effected by the D
eputy Commi ssioner or his Subordinate Gazetted Oficer. The present possession of the parti
es shall be respected as far as possible.

(5) The order of costs nade by the High Court is confirnmed and the appellants shall pay the
costs of the respondents in these appeals.”

(Enphasi s supplied by us)

The aforesaid judgnment brought to an end the controversy regarding the share of the
original plaintiff inthe joint famly properties. There is no dispute now that the sha
re of original plaintiff inthe joint famly properties is 2/19th. There is also no dis
pute as to which are the joint famly properties. Despite this as also the aforesaid direct
ions which were issued with a viewto obviate msinterpretation and m sconstruction of the d
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ecree as passed by the High Court, the litigation has continued for nore than three decades
after the aforenoticed reported deci sion between the parties. Litigation in courts is alrea
dy nore than half a century old. Commenced in the year 1948, the end does not appear to be n
ear as yet.

One of the controversy nowis the construction and interpretation of the aforesaid underline
d words ' The present possession of the parties shall be respected as far as possible in the
decree substituted by this Court.

In the proceedings that were taken up before the Trial court for passing of the fina
| decree, after conclusion of prelimnary decree proceedi ngs on passing of decree as aforeno
ticed, the Trial court franed 10 issues. One of the issue relevant for our purpose is Issue

No. 6 whi ch reads as under

“"I'f the Plaintiffs were found to have been in possession of the assets of the value of nore
than 2/19th share as on11.7.1940, are they not entitled to the other reliefs of partition a
nd accounting as all eged by the Defendants."

The findings on issue No.6 are as under

"The plaintiffs were in possession of assets of a value of nore than 2/19th share as
on 11.7.1940 and they areentitled to other reliefs of partition and accounting."

The aforesaid findings are recorded in the order dated 3rd COctober, 1979 passed by the Tria
court. The Trial court directed in view of the findings on issues 1 to 6 and also in view
of the directions given by this Court in Special Leave Petition (C) No.3554/78 (Civil Appea
No. 1198/79), it wi/ll determ ne the renmaining issues and further proceed with the final de
cree proceedings. | The order passed in CA No.1198/79 reads as under

"S.L.P. granted.

The judgrment of the High Courtis suspended so far as the direction relating to the Deputy C
om ssi oners of Hassan and Chickmagal ur i s concerned. The Deputy Comm ssioners will proceed
to divide the revenue paying lands in the suit and separate the 2/19th share of the Petitio
ner. There will be stay of delivery of possession. The parties agree that the trial co
urt will proceed with the final decree proceedings to enable themto effect a final decree

n terns of the direction of this Court. The parties agree and as direct that the Cvil Cour
t will proceed as far as possible fromday to day to work out the particulars as to the asse
ts of the famly properties as directed by the Court to enable the Civil Court to pass a fin
al decree. The Deputy Commi ssioners will forward a report to this Court through the Hig
h Court latest by the end of July according to the terns of the decree of this Court. The C
ivil Court shall also send a report through the High Court with regard to the progress of th
e proceedi ngs before it by the end of July, 1979."

Before the matter was finally decided by the Trial court on 15th July, 1999, on various occa
sions, one or the other party approached the Hi gh Court or this Court challenging one or the
ot her order.
The trial court by order dated 15th July 1999 deci ded the remaining issue Nos. 7 to 10 direc
ting that the properties in possession of plaintiff can be conveniently allotted to the pla
ntiff and the properties held by the plaintiff in excess of their share can be ordered to be
delivered to the defendants by the plaintiffs. It held that since plaintiffs were in posse
ssion of the property of Rs.1,92,496/- as on 11th July, 1940 as agai nst 't he properties of th
eir share valued at Rs.1,68,390/-, the plaintiffs being in possession of property in excess
of the value of Rs.24,085/-, he should hand over bond and securities worth that amount to th
e defendants. The Trial court held that this Court had observed that the present possession
of the parties shall be respected as far as possible and under these circunstances the prop
erties that are in possession of the plaintiff shall remain with themand those in possessio
n of defendants shall be retained by them The value taken was as on 11th July, 1940. Sin
ce plaintiff was held to be in possession of the property of nore value than his share, as
af oresaid, he was directed to hand over to the defendants the property of the excess share.
The effect of the aforesaid direction of the trial court was that the Coffee estates in poss
ession of the defendants were allowed to be retained by themon partition representing their
share of 17/19th. Regardi ng the accounting, it was directed that the parties shoul d appea
r before a Chartered Accountant who was appoi nted as a Conmi ssioner and they shall subnmit th
e details of incone derived fromthe properties of the joint famly in their possession from
11th July, 1940 till the date of the judgnent i.e., 15th July, 1999. The Comm ssi oner was
directed to subnit the report, deternmining the 2/19th share out of the said i ncone which sho
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uld be allotted to the share of the plaintiff. The Comm ssioner was further directed to sta
te as to what exact anpunt the plaintiff will be entitled to receive on account of the said
profits incone after deducting the profits and income that is received fromthe property in
hi s possession. The order of the Trial court also records that "The orders passed by ny |ea
rned predecessor on I.A 2 on 3.10.1979 which has not been chall enged by any of the parties
so far, be read as part and parcel of this order”

Both the parties challenged the order of the Trial court dated 15th July, 1999 by pr
eferring first appeals before the High Court. The plaintiffs challenged the order since it
denied to them any share in the coffee estate on the ground that value of property with them

as on 11th July, 1940 was nmore than 2/19th of their share. The defendants chal | enged t
he order to the extent it directed that out of the incone derived fromthe properties of joi
nt famly from11lth July, 1940, the plaintiff should be paid 2/19th share fromthe said inco
ne. By the inpugned judgnent both the appeal s have been deci ded, the appeal of the pla
ntiff has been all owed whereas that of the defendants has been disnmissed. The defendants ar
e in appeal before us.

Few adm tted/ established facts be first noticed as under

1. The share of the plaintiff in joint fam |y properties is 2/19th.

2. The joint family properties shall conprise all the novable and i movabl e properti es,
as nentioned in the suit, including stocks, shares and val uable securities in possession of
the parties on 11th July, 1940.

3. The liability of the parties to account for the rents, inconme, profits and divi dends
received by themwould be from 11th July, 1940 till the date of final partition in respect
of joint famly properties in their respective possession on and after 11th July, 1940.

4. On 11th July, 1940, the val ue of shares and bonds and other securities in possession
of the plaintiff was nore than 2/ 19th share in the joint novabl e and i nmovabl e properti es.
5. Most of the share, bonds and securities which were in possession of the famly are n

ot now available. The original plaintiff Nagappa Setty had made a statenment on 31st Decenbe
r, 1940 before the arbitrators that shares, bonds and other securities which were in his pos
session may be allotted to his share according to the valuation arrived at by both the parti
es on 10th July, 1940.

Havi ng noticed the facts as aforesaid, the questions to be determined in these appea
s are :

1. Is the plaintiff entitled to 2/19th share in the joint famly properties?

2. If the answer to the aforesaid question be in‘affirmative, what is the relevant date
for determ ning the valuation of the assets so as to ascertain and separate 2/19th share of
the plaintiff?

3. VWat is the effect of the non- avallab|||ty of nost of ‘the shares, bonds and securiti
es which were in posseSS|on of the plaintiff in the year 19407
4, Are the parties in possession of joint famly properties liable to give account for

the rents, income, profits, and dividends in respect of the joint fanmly properties to the o
thers and, if so, the period thereof?

The aforesaid questions are to be decided while bearing in mnd that the parties are

bound and governed by the earlier decision of this Court inter se parties as referred to ab

ove while finally deciding the partition suit up to the stage of the prelimnary decree as s

ubstituted by this Court. The present litigation arises out of the final decree proceedings

The parties in these proceedi ngs are governed and bound by the ternms of the preliminary
decree. The matters decided up to that stage cannot be reopened and readjudi cated.

In view of the earlier decision, it stands settled that there was severance of joint
status from 11th July, 1940 and the nenbers of the joint fam |y becane tenants in comobn of
the fam |y property from1lth July, 1940. The parties were not liable to give account to e

ach other for the profits earned by themrespectively in their own business or for the acqu

sitions made by themin that business. Property acquired by a nmenber of the joint fanily af
ter severance of the joint status had to be treated as his individual property and the said

property could not be regarded as one acquired for the famly.

Regarding joint famly properties, it has been directed that where rents and profits are rec
ei ved by nenbers fromjoint famly property in his possession, he would be Iiable to account
for such rents and profits received by him Regarding acquisition of property after severa
nce of joint status, it was directed that if a nenber acquired sone property with the funds

in his possession, the other nmenbers could claimno share in that property. It is clear tha
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t the liability to account to each other for the income derived fromthe joint famly would
continue. The parties are liable to account for the famly assets in their possession is ap
parent from para 20 of the earlier decision reported in MN. Aryanurthy's case which reads a
s under

"That being the position, the question arises whether the defendants would, in law, be liab
e to account to the plaintiff for the profits earned by the defendants in their own business
or for the acquisitions nmade by themin that business. W agree with the High Court that t
hey were not so liable. On a partition by severance of the joint status, the nenbers of the
fam |y becone tenants-in-comon of the family property. |[If one of the nenbers remains in p
ossession of the entire properties of the famly, there is no presunption that the property,
whi ch as acquired by himafter severance of the status, must be regarded as acquired for th
e famly. See GQulabrao Fakirrao v. Baburao Fakirrao & Anr. [AIR 1960 Bom 159]. Were rents
and profits are received by the nmenber in possession, he would be liable to account for the
rents and profits received by him But the funds in the hands of that nmenmber do not be
come inpressed with any trust in favour of the other nmenbers. See John Kennedy v. Mary Anne
tte De Trafford & Ors. [1897 AC 180]. Therefore, if such a nenber acquired sonme property w
th the funds in his possession, the other nenbers could claimno share in that property. He
nce we agree with the Hi gh Court that the business carried on by the defendants on and after
July 11, 1940 should be considered as the exclusive business of the defendants, and the pla
intiffs woul d have no right to claimany share in the profits or the acquisitions nmade out o
f that business. What is true about this business carried on by the defendants is also true
of the business carried on'by the plaintiff. The defendants have not claimed and cannot c
aimany share in the business run by plaintiff after July 11, 1940 or in the profits and acq
uisitions nmade by himin that business. This finding, however, is not to be understood to m
ean that the securities and stock-in-trade already referred to are not to be taken into acco
unt as famly assets for the purpose of partition, nor can the parties decline the liability
to account to each other for the incone derived by themfromthe fanmily assets in their pos
session.”

In view of the above, the Trial court-has rightly decided that the parties are |iab

e to give account to others in respect of profits earned fromthe joint properties in their

possession. Accordingly, the Hi gh Court correctly dismssed the appeal of the appellants/de
fendants. There is, thus, no merit in the subm ssion of M. Shanti Bhushan, |earned counse

for the appellants, that the defendants are not liable to account for the rents, incone, pr
ofits and dividends received by themafter 11th July, 1940 till the date of the final partit
ion in respect of the joint fam |y properties in their respective possession. This is also

clear fromdirection No.3 in para 21 of the earlier judgnment reproduced above.

Learned counsel for the appellants also submitted that the status of the plaintiff w
as that of a trustee and, thus, the principle of trust woul d be applicable. The cont ent
ionis that the plaintiff as a trustee had been gi ven custody and possession of the val uable

securities, on behalf of the nmenbers of the fam |y and as a trustee, he had no right to dea
I with those assets treating themas his own and m sappropriating the share of the other nmem
bers of the family in those assets and such a situation is governed by Section 90 of the Ind
ian Trust Act. Relying upon the factum of non-availability of nobst of the shares, bonds and
securities which were with the plaintiff, it is contended that the plaintiff commtted a br
each of trust by disposing of those valuabl e assets and appropriating the entire sale procee
ds to hinself. |n support reliance has been placed on Section 90 of the Trust Act and a pas
sage from Hanbury and Maudsl ey on Mddern Equity, 13th Edition (1989) in Chapter Xl | dealing
with "Constructive Trusts" which read as under :

"90. Wiere a tenant for life, co-owner, nortgagee or other qualified owner of any property,
by availing hinself of his position as such gains an advantage in derogation of the rights o
f the other persons interested in the property, or where any such owner, as representing al
persons interested in such property, gains any advantage, he nmust hold, for the benefit of
all persons so interested, the advantage so gained...
(H Constructive Trusts of a New Mdel: Justice and Good Consci ence. Some nodern devel opnent
s indicate a wi de extension of the operation of constructive trusts by the introduction of w
hat Lord Denning MR has called "a constructive trust of a new nodel’. The broad principle
is that a constructive trust may be inposed, regardl ess of established | egal rules in order
to reach the result required by equity, justice and good conscience. The principle was thu
s articulated in Hussery v. Pal mer. It is a trust inposed by | aw whenever justice and ¢
ood conscience require it. It is a liberal process, founded on |large principles of equ
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ty...... It is an equitable renedy by which the Court can enable an aggrieved party to obta
inrestitution".

The subm ssion of M. Shanti Bhushan is that the disposal of the joint properties in
possession of the plaintiff as a trustee and appropriation of the sale proceeds shall be re
garded as final acceptance by himof the allotnent of those properties for which he hinself
had made a prayer in the arbitration proceedings and, therefore, he had no right to claiman
y share in the remaining properties. On this basis, the allotment of the shares and securit
ies to the plaintiff by judgnent of the Trial court dated 15th July, 1999 was sought to be s
upport ed.

More than a century ago, House of Lords in John Kennedy v. Mary Annette De Trafford

& Ors. [1897 AC 180] held that there is no fiduciary relation between tenants-in-common. A
tenant-in-common by | eaving the nanagenent of the property in the hands of his co-tenant ca
nnot i npose upon him an-obligation of a fiduciary character. This judgment has been cited w
ith approval in the earlier decision inter se parties. The contention of being a trustee wa
S rejected. It is adifferent matter that at that stage, the contention of a co-tenant
bei ng trustee was urged on behalf of the plaintiff to claima share in the properties acquir
ed by the menbers of joint famly with the funds in their possession after severance of the
joint famly status. W are, therefore, unable to accept the contention that the status of
the plaintiff was that of a trustee and on that ground, the allotnent of shares to himin te
roms of the judgnent of the trial court dated 15th July, 1999 was justifi ed.

The Trial court for allotting the Coffee estate and other inmovable properties only
to the defendants relied upon the underlined sentence in direction No.4 of the earlier decis
ion. The direction has been m sconstrued and msinterpreted by the trial court. It is true
, as contended by M. Shanti Bhushan, that the direction that the plaintiff is entitled to 2
/19th share in the joint fam |y property and that he shall be put in separate possession of
the properties giving himshare by netes and bounds does not nean that every itemof the pro

perty is to be divided between co-sharers. 1t is correct that the only requirenent is that
property allotted to each co-sharer should bear approximtely the same val ue as corresponds
to his share. It may also not be necessary that if the properties consist of novable and im

novabl e properties then each party nust necessarily be given a share in all novable and i nmp
vabl e properties. Wile effecting partition of joint famly properties, it nay not be poss
ble to divide every property by nmetes and bounds. The allocation of properties of unequal v
alue may conme to the share of a menber of a joint famly at the time of effecting partition

but for that necessary adjustnents have to be nade. It can al so happen that sonme of the
co-sharer on partition may not get any share in i nmovable property. No hard and fast rule
can be laid. It depends upon the facts of each case. /It depends upon the nature of the inmm

ovabl e property and nunber of such properties as al so'the nunber of menbers to whomit is re
quired to be divided. Properties of alarger value my go to one nmenber. Property of |esse
r value may go to another. VWhat is necessary, however, is the adjustnment of the value b
y providing for paynent by one who gets property of higher value.  In short, there has to be
equal i zation of shares. But that is not what has been done by the Trial court in the prese
nt case. The Trial court going by the valuation of July, 1940 has allotted shares and bonds
to the plaintiff and i movable property to the defendants and for this partition support wa
s al so sought to be drawn fromthe aforequoted sentence from direction No.4. That was cert
ainly not the intention. It was a case of a total msinterpretation and m sconstruction of
the decree passed by this Court which has been set right by the Hi gh Court in judgment under
appeal. It was not the direction of this Court that in each and every survey nunber of the
Coffee estate, the plaintiff should be given 2/19th share by nmetes and bounds. W do not t
hi nk that the inmpugned judgnment of the High Court also directs that.

Anot her question to be determined is as to the date of valuation of the properties
nasuit for partition. Odinarily, it has to be the date of the passing of the final decre

e and not the date of filing of the suit for partition. In a given case, however, there may
be exception of this general rule. It is a matter of commobn know edge that such suits
for partition take considerable tine for disposal. There is a big tinme | ag between date

of filing of the suit and date of the decision thereof. There is also considerable |apse o
f time between passing of prelimnary decree and passing of final decree. Take the present
case, suit was filed in the year 1948, prelimnary decree proceedings were finalized in 1971

by decision of this Court. Thereafter nore than 30 years have | apsed, the parties are sti
Il no way near the final partition. It would be absurd if it was to be held that the va
luation of 1940 or 1948 should be taken. It is also possible that in a given case, the valu
e of one property may appreciate drastically while not so in the case of other properties or

it may even decline and sone of the parties may be in possession of those properties. It h




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 9

as been the endeavour of the Courts in such suits to protect, preserve and respect the posse
ssion of the parties as far as possible. Wile so protecting, there has to be equalization
of shares which has been recognized in [aw "by nmaking a provision for payment of Owelty".
Reverting to the present case, regarding the shares etc. in possession of the plaintiff, it

al ready stands settled between the parties that it was an ad hoc arrangenent. |If the plaint
i ff has dissipated those shares, then he is required to account for it. The value of those
shares said to have been dissipated may have to be worked out. It is not possible, at this

stage, to hold that such valuation is not practicable. Assuming the plaintiff has dissipate
d those shares that cannot result in denial of 2/19th shares to himin the joint fanly prop
erties in terms of the decree finally passed by this Court as referred to hereinbefore. |If
that had been so, it would have resulted in dismssal of plaintiff’s suit for partition inst
ead of passing of partition decree as substituted by this Court. The question of sending th
e case for effecting partition of Coffee estate being revenue paying |and to the Deputy Comm
i ssioner would arise after the Court has conme to the conclusion on the basis of principles
aid in this judgment that the plaintiff is entitled to a share in the said estate which may
in turn depend upon the valuation of the shares, bonds and securities which are said to have

been di ssipated by the plaintiff. We are expressing no opinion upon the alleged dissip
ation.

The 1 egal position is well settled that on nere severance of status of joint famly,
the character of any joint famly property does not change with such severance. It retains
the character of joint famly property till partition. In Bhagwant P. Sul akhe v. Di ganbar

Copal Sul akhe & Ors. [AIR 1976 SC 79 (para 14)] this Court held that the character of any |
oint famly property does not change with the severance of status of the joint famly and a
joint famly property continues to retain its joint famly character so long as the joint fa
mly property is in existence and is not partitioned anongst the co-sharers.

The effect of the plaintiff holding excess of 2/19th share woul d be that the plainti
ff woul d be accountable for the value of those shares as on the date of the final decree.

A contention was al so urged that there is generally a tinme gap between the report of the Com
m ssioner subnitted pursuant to the directions in the prelimnary decree and passing of the
final decree and it would not be practicable to value the assets as on the date of the fina
decree. There is no inpractibility. O-dinarily, though it is the date of the final decree
but in reality the date of valuation which the Conmm ssioner takes into viewin the report,
that is taken into consideration by the Court. But that would again depend on the facts of

each case; In a given case, there may be gap of years between the date of the report of the
Conmi ssi oner and the date of the final partition. In the nmeanwhil e, there nay have bee
n a sharp increase or decrease in the value of the property or properties. In such even

t, the Court may have to bal ance the equities and pass other directions in order to partitio
n the properties between the parties as per their respective shares. The prelimnary decree
decl ares the shares of the parties and the properties which are joint and are required to b
e divided between the co-sharers. Regarding valuation, reference may al so be made to O der
20 Rule 18 and Order 26 Rule 13 and 14 of the Code of Civil Procedure, which read as under

"Order 20. Rule 18. Decree in suit for partition of property or separate possession of a sha
re therein.-Wiere the Court passes a decree for the partition of property or for the separa
te possession of a share therein, then,-

(1) if and in so far as the decree relates to an estate assessed to the paynent of reven
ue to the Government, the decree shall declare the'rights of the several parties interested

in the property, but shall direct such partition or separation to be made by the Coll ector,

or any gazetted subordinate of the Collector deputed by himin this behal f, in accordance wi
th such declaration and with the provisions of Section 54;

(2) if and in so far as such decree relates to any other i movable property or to novab
e property, the Court may, if the partition or separation cannot be conveniently nmade w thou
t further inquiry, pass a prelimnary decree declaring the rights of the several parties int
erested in the property and giving such further directions as nay be required.

Order 26 Rule 13. Conmission to make partition of immvable property.-Were a prelininary de
cree for partition has been passed, the Court nmay, in any case not provided for by Section 5
4, issue a comm ssion to such person as it thinks fit to make the partition or separation ac
cording to the rights as declared in such decree.

Rul e 14. Procedure of Comm ssioner.-(1) The Comm ssioner shall, after such inquiry as nmay be
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necessary, divide the property into as nany shares as may be directed by the order under wh

ich the conm ssion was issued, and shall allot such shares to the parties, and may, if autho
rized thereto by the said order, award suns to be paid for the purpose of equalizing the va
ue of the shares.

(2) The Conmmi ssioner shall then prepare and sign a report or the Conm ssioners (where the co
nmi ssion was issued to nore than one person and they cannot agree) shall prepare and sign se
parate reports appointing the share of each party and distinguishing each share (if so direc
ted by the said order) by netes and bounds. Such report or reports shall be annexed to
the commission and transmitted to the Court; and the Court, after hearing any objections whi
ch the parties may make to the report or reports, shall confirm vary or set aside the same.

(3) Wiere the Court confirns or varies the report or reports it shall pass a decree in accor
dance with the sane as confirned or varied; but where the Court sets aside the report or rep
orts it shall either issue a new comi ssion or nmake such other order as it shall think fit."

The actual partition is effected by passing of the final decree. The valuation has, thus, t
0o be as on the date of final decree.

Lear ned counsel for the appellants, however, strenuously relies upon Khatoon Bibi v. Abdul W
ahab Sahib & O's. [AIR 1939 Mad.306]. That was a case where the entire novable property had
been di ssi pated by the defendants whose val ue far exceeded the value to which the defendant
s were entitled. As such no properties were available for the purpose of partition. Under
these circunstances, it was held that the plaintiff was entitled to all the i movabl e proper
ty though the val ue of i nmovabl e property was far |ess than the value of plaintiff’s share
n the joint famly properties. The said decision has no applicability in the present case.
The value of the property is to be ascertained as on the date of the partition and then alo
ne the question as to whether the value of the shares said to have been dissipated by the p
aintiff was nore than the value of the share in the hands of the defendants to which he nmay
be entitled or not, would arise. ~ Wthout ascertaining the value of the two, the principles

laid in the Madras decision will have no applicability to the present fact position.
The acceptance of the contention now sought to be rai sed would anount to goi ng behind the pr
elimnary decree. That is not permi ssible. Before concluding, we wish to clarify that

the observation of the High Court that the plaintiff is entitled to share in each of the jo

nt famly property does not nean the actual partition of all such properties by metes and bo
unds. W may also clarify that the direction that the present possession of the parties sha
Il be respected as far as possible also does not nean that if the plaintiff is not in posses
sion of any i movabl e property and the sanme are in possession of the defendants, he could no
t be allotted the i nmovabl e property even though he is so entitled as per his share. |If tha
t was so, the words "as far as possible” in the said direction would becone redundant. When
the Court directs that the present possession of the parties shall be respected, it neans t
hat if partition of the property is to be effected, then as far as possible the person in po
ssession of a property should be allowed to retain it by equalization of share but it does n
ot nmean that a person out of possession of all immbvabl e properties should not be allotted a
ny part of the inmovable property whatsoever. In view of the earlier decision and aforesaid
di scussion, it is not possible to accept the contention that the plaintiff is not entitled
to a share in the joint fam |y inmovabl e properti es.

In view of aforesaid discussion, our answers to the four questions noticed in earlie

r part of the judgnent are as under :

1. The plaintiff is entitled to 2/19th share in joint fam |y properties.

2. The date of valuation of shares is date of the final decree in terns of law laid her
ei nbef ore.

3. The effect of non-availability of shares, bonds and securities by itself is not to d
eprive the pIaintiff of his 2/19th share if on valuation he is otherw se entitled thereto.
4, Parties in possession are liable to give accounts for the rents, inconme, profits and
di vidends in respect of the joint fam |y property to others from 11th July, 1940 up to pass
ing of the final decree.

Since nore than 30 years have passed since passing of the prelimnary decree and nore than h
alf a century since filing of the suit, the Trial court will do well to take up the matter,
as far as possible, on day to day basis and conclude the final decree proceedings inthe lig
ht of this judgnent preferably within a period of six nonths.

In view of the aforesaid, we find no infirmity in the inpugned judgment of the Hi gh
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Court and, thus, appeals are dismssed. Parties are left to bear their own costs.

[ Y. K Sabharwal ]

April 23, 2002.
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