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KAPADI A, J.

In this batch of matters, the central question which we
are called upon to decide is regarding the validity of Policy
Crcular dated 30.8.05 and Notification No.24 dated 31:.8.05
whi ch has the effect of anmending para 6.8(a) and para 6.8(h) of
the Foreign Trade Policy 2004-2009.

This judgnent is confined to Donestic Tariff Area sales
(DTA sal es) by 100% Export Oriented Unit (EQU)

Leave granted in special |eave petitions filed by Union of
I ndi a agai nst vari ous EQUs.

The basic issue which we need to decide in this batch of
cases is: whether DTA sales by 100% EQUs form an integra
part of EQU Schene?

For the sake of conveni ence we reproduce herei nbel ow
the facts as reproduced in the case of Union of India & others
v. Ms. Abhishek Exports [Civil Appeal No\ 005\ 005\ 005\ 005\ 005\ 0050f
2007 arising out of S.L.P. (C) No\005\005\005\005(CC9879 of 2006)].

The concept of EQU was introduced in 1980 in the EXIM
Policy. The EQU Schene was franed in order to boost the
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I ndi an exports. Under the said Scheme, EQU could be |ocated
at any place. 1In 1992, statutory recognition was given to
EXIM Policy vide Section 5 of the Foreign Trade (Devel opnent
and Regul ation) Act, 1992. 1In 1991, EQU was pernitted to
sell rejects upto 5% and goods in the DTA after obtaining
perm ssion fromthe Export Comm ssioner. In 1997, under
EXI M Pol i cy 1997-2002, EQU was pernitted to sell rejects as
wel | as goods upto 50% of the FOB Val ue of exports subject to
paynment of duty and fulfillment of mininum Net Foreign
Exchange Earnings (NFE). Over and above this limt, EQU
could sell finished products which were freely inportable
agai nst paynment of full duty.

On 24.3.2000 Ms. Abhishek Exports was granted the
Letter of Pernmission (LOP) by the Devel opnment Conmi ssi oner
NO DA, to nmanufacture and export marble tiles and finished

mar bl e bl ocks. Inthe LOP it was stipulated that Ms.
Abhi shek Exports had to maintai n NFE percentage and they
were required-to achieve mninum Export Obligations. |In the

said LOP it-was further stipulated that Ms. Abhishek Exports
col d make donestic sal es as per the provisions of EXIMPolicy
1997-2002.

M s. Abhi shek Exports started exporting finished marble
made out of rough inported nmarble and rough indi genous
marble. The rough marble so inported was duty-free. Under
the LOP, Ms. Abhishek Exports had the right to nake sal es
in DTA, subject to paynment of concessional and full duty as
the case may be.

On 1.4.04 FTP 2004-2009 cane into force. W quote
herein bel ow paras 6.1, 6.5, 6.8(a), 6.8(b), 6.8(d), 6.8(e), 6.8(Q)
and 6.8(h) of the FTP 2004-2009 whi ch ' read as under:
" CHAPTER- 6
EXPORT ORI ENTED UNI TS ( EQUs), ELECTRONI CS HARDWARE
TECHNOLOGY PARKS (EHTPs), SOFTWARE TECHNOLOGY PARKS ( STPs)
AND Bl O TECHNOLOGY PARKS ( BTPs)
Eligibility
6.1
Units undertaking to export their entire production of goods and services
(except permissible sales in the DTA), may be set up under the Export
Oiented Unit (EQU) Scheme, Electronic Hardware Technol ogy Park (EHTP)
Schene, Software Technol ogy Park (STP) Schene or Bi o-Technol ogy Park
(BTP) scheme for manufacture of goods, including repair, re-naking,
recondi tioni ng, re-engineering, and rendering of ‘services. Trading units,
however, are not covered under these schenes.

Net Foreign

Exchange Ear ni ngs

(NFE)

6.5

EQU EHTP/ STP/ BTP unit shall be a positive net foreign exchange earner
Net Foreign Exchange Earnings (NFE) shall be cal cul ated cunul atively in
bl ocks of five years, starting fromthe comrencenent of production.

DTA Sal e of

Fi ni shed Products/

Rej ect s Wast e/

Scrap/ Remants

and By-products

6.8

The entire production of EOU EHTP/ STP/ BTP units shall be exported subject
to the foll ow ng:
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(a)

Units, other than gens and jewellery units, may sell goods upto
50% of FOB val ue of exports subject to fulfillnent of positive
NFE on paynment of concessional duties . Wthin the entitlenent
of DTA sale, the unit may sell in DTAits products simlar to the
goods which are exported or expected to be exported fromthe
units. No DTA sale at concessional duty shall be permssible in
respect of motor cars, alcoholic liquors, books and tea (except
instant tea) or by a packagi ng/ |abeling /segregation/
refrigeration unit/

conpacti ng/ m croni sati on/ pul veri zati on/ granul ati on /conver si on
of nmono-hydrate form of chem cal to anhydrous form or vice-
versa and such other itens as may be notified fromtinme to tine.
Sales made to a unit in SEZ shall also be taken into account for
the purpose of arriving at FOB val ue of export by EQU

provi ded paynment for such sales are nade from EEFC Account.

Sale to DTA woul d al so be subject to mandatory requirenent of
regi stration of pharmaceutical products (including bulk drugs).

(b)

For services, including software units, sale in the DTA in any
node, including on |ine data conmuni cation shall al so be

perm ssible up to 50% of FOB val ue of exports and /or 50% of
forei gn exchange earned, where paynent of such services is
received in foreign exchange.

(d)

Unl ess specifically prohibited in the LOP, rejects may be sold in
the Domestic Tariff Area (DTA) on paynent of duties as

applicable to sale under paragraph 6.8(a) on prior intimtion to
the Custons authorities. Such sales shall be counted agai nst

DTA sale entitlement. Sale of rejects upto 5% of FOB val ue of
exports shall not be subject to achievenment of NFE

(e)

Scrap/ waste/ remmants arising out of production process or in
connection therewith may be sold in the DTA as per the

Standard I nput-Qutput norns notified under the Duty

Exempti on Scheme on paynent of concessional duties as
applicable within the overall ceiling of 50% of FOB val ue of
exports. Such sales shall not, however, be subject to

achi evenent of positive NFE. In respect of itens not covered by
the nornms, the Devel opment Conmi ssioner may fix ad-hoc

norms on the basis of data for a period of six nmonths and wthin
this period, he shall get the norns fixed by the BOA. Sal e of
wast e/ scrap/ remmants by units not entitled to DTA sale or sales
beyond the DTA sale entitlenent, shall be on paynent of ful
duties. The scrap/waste/remants nay al so be exported.
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(9)
By- products included in the LOP may al so be sold in the DTA

subj ect to achi evenent of positive NFE on paynent of

applicable duties within the overall entitlement of paragraph
6.8(a). Sale of by-products by units not entitled to DTA sales or
beyond the entitlenents of paragraph 6.8 (a) shall also be
perm ssi bl e on paynent of full duties.

(h)

EOQU EHTP/ STP/ BTP units may sell finished products, which
are freely inportabl e under the Policy in the DTA under
intimation to the Devel opment Conmi ssi oner agai nst paynent

of full duties provided they have achi eved the positive NFE. "

To sumup, para 6.8(a) of the FTP provided that goods,

upto 50% of FOB Val ue of exports, could be sold on paynent

of concessional rate of duty in the DTA subject to fulfillnent of
positive NFE. The ceiling, therefore, included sale of rejects
under para 6.8(d) as well as sale of waste under para 6.8(e)
and by-products under para 6.8(g). Under para 6.8(h), sale of
finished products could be nmade in DTA agai nst paynent of

full duty, provided the said good was freely inportabl e under
the Policy. Further, under para 6.8(h) sale of by-products and
sal e of waste beyond the entitlenent of para 6.8 was
perm ssi bl e on paynent of full duty. The above quoted
par agr aphs are rel evant extracts of FTP 2004-2009 in respect
of EOQU.

On 16.12. 04, the Devel opment Commi ssi oner, NO DA,

approved the Renewal Application nmade by Ms. Abhishek
Exports for next five year that is from 2005-2006 to 2009-
2010, under LOP dated 24.3.2000.

The approval dated 16.12.04 stipulated that Ms.

Abhi shek Exports should have NFE of Rs.9.90 crores in the
next five years. Under the LOP, the exporter was required to
mai ntain positive NFE

On 31.8.05 the inmpugned Notification was issued

amendi ng para 6.8(a) and para 6.8(h) of FTP 2004-2009. By

the i npugned Notification the EQUs were prevented from

maki ng DTA sales of the finished marble frominported rough
marble, with immediate effect. It is this Notification which|is
the subject-matter of chall enge.

According to Ms. Abhishek Exports, an investnent of

Rs. 300 | akhs had been nmade; that, it had taken a | oan from
State Bank of Bikaner & Jaipur to the tune of Rs.2.30 l[akhs
on the basis of the Policy of Governnment of India and that by
nmaki ng the above investnents it had changed its position
substantially. According to Ms. Abhishek Exports, on
account of the inpugned Notification, the quantity of narble
sold by it in the DTA stood reduced. According to Ms.

Abhi shek Exports such an anendnment to the FTP 2004- 2009

by the inpugned Notification was devoid of any el enent of
public interest. According to Ms. Abhishek Exports, the

i mpugned Notification was agai nst the basic feature of the
EQU Schene.

The Notification was chall enged before the Rajasthan
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Hi gh Court. Vide Order dated 29.09.06 the wit petition filed
by M's. Abhi shek Exports in the Rajasthan Hi gh Court stands
transferred to this Court vide Transfer Case (C) No. 165 of
2006.

According to Ms. Abhishek Exports, by the inmpugned

Circul ar dated 30.8.2005 the quantity which could be

i mported by Special Inport License Units (SIL Units) was
arbitrarily increased from80,000 MI to 1.30 Lakh MI. The
Crcul ar dated 30.8.05 has been chall enged on the ground

that it discrimnates unreasonably between 100% EQUs and

SIL Units; that, the inmpugned G rcul ar gives benefit to sel ected
importers; that, the effect of the inpugned Circular was to

i ncrease the availability of inmported rough narble bl ocks for
use in the donestic market and that for no reason the right to
i mport has been unreasonably linmted only to SIL Units by the
i mpugned Notification dated 31.8.05. According to Ms.

Abhi shek Exports, by reason of the inpugned
Circul ar/ Notification the quantity of marble sold by the EQUs
in the donmestic area has been reduced and the quantity of
marbl e sold by SIL Units fromthe sane inported rough

mar bl e stood significantly increased which has resulted in the
loss to the EQUs. According to Ms. Abhishek Exports, the

i mpugned Circul ar/ Notification was agai nst public interest
since the SIL Units had no Export Cbligations, they were not
Forei gn Exchange Earners; they were required to pay | esser
rate of duty and consequently according to Ms. Abhishek
Exports the inpugned Circular/Notification was not in public
interest. Further, according toMs. Abhishek Exports, DTA
sal es constituted essential feature of the EQU Schene since
vide para 6.1, 100% EQUs undertook to export their entire
producti on of goods, except permi ssible sale in the DTA under
the EQU Schene and, therefore, the DTA sal es constituted an
integral part of EQU Scherme. It was submitted that the DTA
sales were permtted only if the EQU fulfilled its Export

ol igations and achi eved positive NFE and, therefore, the
intention was to grant benefit tothe EQU on achi eving positive
NFE and it had no co-relation with the inported raw nateria
out of which the exports are made.  ‘According to Ms.

Abhi shek Exports, in the absence of DTA sal es, an EQOU woul d

be conpelled to sell its entire production in the export narket.
According to Ms. Abhishek Exports, on account of tota
restriction on DTA sales their inventory of narble tiles islikely
to get accunulated in the factory bl ocking the working capita
and funds, which otherw se woul d have been di sposed of in

the I ocal market. According to Ms. Abhishek Exports, the
unamended Policy had provided an insul ati on/ hedge agai nst

the fall in the export business in the international market.
According to Ms. Abhishek Exports, an EQU coul d sell the
marble tiles in the donestic nmarket in the slunmp season so
that production and business activity of an EOU was-not
adversely affected. According to Ms. Abhi shek Exports on
account of inpugned Circular/Notification an idle capacity
during the slunp season woul d accrue. Further, under the
unamended Policy, in case of loss, an EQU coul d nmake good

the | oss by DTA sal es and, therefore, such sales constituted an
essential feature of the EQU Schenme. According to Ms.

Abhi shek Exports, DTA sales were essential to run the plant at
maxi mum capacity, to mnimze the cost of production in the
conpetitive export market, to deal with export surplus and to
provi de for disposal of export products on cancell ation of
export orders. According to Ms. Abhishek Exports, the

i mpugned Circul ar/ Notification has been published with the
view to protect the SIL Units at the cost of 100% ECOUs.
According to Ms. Abhishek Exports, the inmpugned
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amendments woul d di srupt the business of EQUs and it would
flood the donmestic market with 1.30 | akhs MI of finished

mar bl e product nade frominported rough marbl e which

woul d not serve the public interest. According to Ms.

Abhi shek Exports, the inmpugned GCircular/Notification has

been issued to protect the marble industry of Gujarat which is
the primary beneficiary of the SIL based inport policy of
marble. Ms. Abhishek Exports further submtted that Article
14 of the Constitution of India is violated in the present case
since the inmpugned Circular/Notification has been issued to
gi ve concession to SIL inporters at the cost of EOQOUs.

On 10.1.07 when the above matters cane for hearing
before this Court, the followi ng order was passed:
"Ban on DTA sal es by 100% EQU under OGL

licence and linmiting the issuance of |licences to
those applicants who have inported crude marbl e
bet ween 1999- 2001 under SIL schene vide

i mpugned policy circulars Nos. 24 dated

30. 8. 2005, No. 34 dated 30.11.2005 and
notification Nos. 23 and 24 dated 31.8.2005
(hereinafter referred to as the inpugned new
policy) was the subject matter of challenge vide
wit petitions filed in various H gh Courts.

By order dated 29.9.2006, the said wit
petitions stood transferred to this Court.

Havi ng regard to the argunments advanced

before us and in view of the fact that the
entitl enent of Donestic Users for financial year
2005-06 is going to | apse on 31.3.2007 the
following interimorder is passed.

DGFT woul d be entitled to grant licences to
the applicants who are so entitled under policy
circular No. 24 dated 30.8.2005. To that extent
our order dated 29.9.2006 stands vacat ed.

In T.P. (© No. 579/06 filed by the Director

CGeneral of Foreign Trade it has been inter alia
stated that on account of representations received
fromthe traders and the material (including
conpl ai nts) gathered by DG-T, the inpugned new
policy came to be enacted. This was after detailed
di scussions with the Trade. The broad features of
the new policy and the reasons for enacting the
policy are given in paragraphs 15, 16 and 17 of

T.P. (C No. 579/06. However, it appears that the
requisite material was not supplied to the affected
100% EQUs. who have conpl ai ned before us that

t he changes have been made in FTP vide the

i mpugned policy w thout giving any opportunity to
the affected Units. At this stage we may point out
that | earned Solicitor General of India stated
before us that the inpugned policy decision is
taken on certain material (including conplaints/
representations received) which he is prepared to
di scl ose to the concerned EQUs. Accordingly, we
direct DGFT to supply the material inits
possession to the affected EOUs., who have filed
the wit petitions, on or before 15.1.2007. The said
petitioners (EQUs.) who have filed wit petitions in
the H gh Court shall thereafter nake
representations to the DGFT within 10 days on
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and fromthe receipt of the material (including
conplaints) from DG-T. Thereafter, DGT will
decide the matter in accordance with law. W

make it clear that it will be open to DG-T to
equitably work out the matter, if possible. One
poi nt, however, needs to be nentioned. It is stated
on behalf of Ms Hindustan Granites that they
have accumul at ed wastes which they are entitled
to sell in DTA under the unanended policy. It is
contended on behalf of Ms H ndustan Granites
that they have fulfilled the benchmark of Net
For ei gn Exchange earnings and, therefore, they
were entitled to sell the accumul ated wastes in the
donestic market (DTA) under para 6.8 (h) on
paynment of full duty. On this point, Ms

H ndustan Granites can al so nake the
representation giving facts and figures regarding
the quantity of waste which has accumnul ated and
it will be open to DGFT if possible to decide the
guestion regardi ng sale of the said waste in the
DTA.

The question as to whether the inpugned
circulars/notifications constitutes a change in the
policy or whether it is a matter of detail within the
existing policy is the question which will be

deci ded on the next date of hearing when we wil|l

exam ne the merits of the case.

On receiving the report from DG-T, we shall
hear the matter on nerits on the next occasion. In
the neantinme, the ban on EQU Units undertaki ng
DTA sal es shall continue to remain in operation.
Consequently, interimorder of the Rajasthan High
Court dated 26.10.2005 in DB Civil Wit Petition
No. 5811/05 shall remain stayed.

Stand over to 31.1.2007."
On 7.2.07, the Director CGeneral of Foreign Trade after
hearing the parties and after considering their representations
passed an order rejecting the various representations nmade by
Ms. Hi ndustan Granites Ltd., Ms. Abhishek Exports,
Ms. Pacific Industries Limted, Ms. Jain Gani Marno
Pvt. Limted, Ms. Marble Art (all 100% EQUs). The said
order is also under challenge before us.

The said order has re-affirned the decision taken on

31.8.05 qua 100% EQUs and qua SIL Units w thout any

change. In this connection, it is submtted on behal f of Ms.
Abhi shek Exports that the Director General had erred in

hol ding that the EQUs were misusing the DTA facility by

maki ng fini shed products fromindi genous marbl e and
exporting the said finished products rather than nmaking
finished products fromthe inported marble and exporting the
sanme. According to Ms. Abhishek Exports, FTP 2004-2009
specifically allow EQUs to sell finished products nade from

i mported marble in the DTA, upto 50% of FOB val ue on

paynment of concessional rate of duty vide para 6.8(a). That,
the said Policy pernmitted EQUs to sell anything above 50% of
the FOB val ue of exports in the DTA on paynent of full duty
[para 6.8(h)] subject to the EQUs maintaining a positive NFE.
According to Ms. Abhishek Exports, the above system
operated for seven years. According to Ms. Abhishek
Exports, the above systemis allowed in the Hand Book of
Procedure under which there was no requirement to co-rel ate
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every inport consignnent with exports. According to Ms.
Abhi shek Exports, for |ast seven years the |npl enenting

Aut hority has not objected to the nmanufacture of finished
goods from indi genous marbl e and that the said Authority has
never objected to such finished goods bei ng exported as
breach or m suse of the Policy. According to Ms. Abhishek
Exports, the Director General had erred in holding that the

i mpugned anendnent was to protect the donestic marble

i ndustry. According to Ms. Abhishek Exports, on account of
change in Policy the EQUs which were previously buying

rough marble fromthe domestic narket to make fini shed
products and exporting the same would not be now able to do
so. That, under the anended Policy the EQUs are now
required to export finished products nmade from i nported
marble. According to M's. Abhi shek Exports, on account of
change in Policy qua SIL Units pernmitting theminports of
marble to the order of 1:30 Lakhs MI as compared 68,000 M
woul d effect the donestic mning industry. According to Ms.
Abhi shek Exports, the Director General had erred in holding
that there was diversion of the inmported rough narble in DTA
whi ch defeated the very purpose of putting marble as under
the restricted category.. In this connection, Ms. Abhishek
Exports contend that there was no diversion because DTA

sal es was specifically permtted under paras 6.8(a) and 6.8(h)
of FTP 2004-2009 prior-to its amendnent on 31.8.05 and,
therefore, there was no nmisuse as found by the Director
General of Foreign Trade.

We find no nerit in the challenge to the inpugned
Circular/Notification for the follow ng reasons. " Firstly, it is
important to note that under para 6.1 of the unamended FTP

2004- 2009, 100% EQUs undertook to export their entire
producti on except pernissible sales in DIA- Therefore, DTA

sal es constituted an exception or an incidental facility. DTA
sal es were not an integral part of the EQU Scherme. Under

para 6.1, EQUs were allowed to be set up on the condition that
they woul d export their entire production. It is on this

condi tion that 100% EQUs coul d avail of various benefits

under Custons and Excise Act. The said DTA sales or sales of
rejects were exceptions. DTA sales were not an integral part of
the EQU Scheme in the sense that if for reasonabl e reasons if
these exceptions are elimnated, as in this case, the Scheme

woul d become unworkable. In fact, Ms. Hi ndustan Ganites
even today after the inpugned amendnent works without use
of donmestic raw material. Hence, DTA sales.is not an . integra

part of the EQU Schere. Secondly, it is inportant to note

that 100% EQUs have been inporting rough marble blocks
fromwhich they are producing marble tiles/slabs and what

they are exporting is the said marble til es/slabs. However, the
Director CGeneral found, in the course of |ast seven years, that
the entire export of nmarble tiles/slabs is nmade out -of the poor
qual ity indi genous rough nmarble blocks. On the other hand, it
is found that the entire sale of marble tiles/slabs in DTA is
fromrich good quality inported rough marbl e bl ocks.

Therefore, the DTA sales by 100% EQUs are now di sal | owed

under the inpugned Circular/Notification. Thirdly, on

account of the above practice, the Director General has found
that four to five 100% EQUs have been inporting rough

mar bl e ostensibly for export but in effect after slight polishing
the sane are sold in DTA. Marble is a restricted item On
account of the above practice, the Director General has found
circunmvention of the Restricted Inport Policy of nmarble during
100% EQU Schene (unanended). As stated above, the

concept of Net Foreign Exchange earning is very inportant.

On account of the price differential, under the inpugned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

10

practice, there is substitution of inported inputs by donestic
i nputs. The rational behind allowi ng inports of rough marble
bl ocks by 100% EOUs was that the raw material woul d be

used for export production and that it will not be diverted in
DTA defeating the very purpose of putting marble in the
restricted category. The object behind the EQU Schene is
consunption of inported raw naterial for nanufacture of
finished products which are to be exported. |If that facility
| eads to substitution of inported inputs by donestically
procured inputs then the facility has to be discontinued. This
di sconti nuati on has been done by the inpugned
Circular/Notification. Fourthly, as stated above, nmarble is an
itemunder restricted category. It is put in the restricted
category since it is not treated as only revenue-generating
resource. It is put inthe restricted category because the

m ni ng i ndustry depends on-that resource. It generates

enpl oyment. M ning generates enployment. Marble is an

input required in the mning industry. As a result of

i mpugned substitution, the Indian market gets flooded by the

i mported ‘goods resulting in unenploynent in the mning

i ndustry. - Fifthly, by theinpugned G rcular/Notification, the
CGovernment has stopped procurenent of donestic rough

mar bl e bl ocks for achieving NFE earnings. This is the mgjor
obj ect behind the inmpugned Circular/Notification. It is true
that the unanended Policy had no co-rel ati on between the

i nput inported and the finished product ‘exported. That was
the | oophole. To stop the procurenent of donestic rough

mar bl e bl ocks for achieving NFE, the DTA sales had to be

prohi bited. By the anended Policy 100% EQUs are now

required to produce marble tiles/slabs (finished products) out
of inported rough marbl e bl ocks and thereby the anended

Policy stops the procurenment of donestic rough narble bl ocks
for achieving NFE by these 100% EOQUs. Lastly, there are 20

to 25 SIL Units (found to be eligible) vis-‘-vis 4 to 5 100%
EQUs and, therefore, the volune has been increased from
68,000 MI to 1,30 Lakhs Mr

Bef ore concluding, we would like to refer to the authority
cited on behal f of 100% EQOUs.

In the case of Bannari Anmman Sugars Ltd. v.

Commercial Tax Oficer and O hers \026 (2005) 1 SCC 625,

the Division Bench of this Court speaking through one of us,
Pasayat, J., has held that exenption from purchase tax on
sugar cane granted in favour of sugar mlls establishedin
public sector whose production exceeded Rs. 300 | akhs was
entitled to tax benefit and that the Governnent was not right
in withdrawi ng that benefit, particularly, when the industry
stood established on basis of representati on nade by the
CGovernment. Wil e explaining the doctrine of pronissory
estoppel it has been observed vide paras '16' and "17' that if
the State acts within the bounds of reasonabl eness to be
decided in an objective manner and fromthe stand point of
public interest then the restriction cannot be said to be
unreasonabl e, nerely because it operates harshly. In our
view, on the facts of the present case, we are satisfied that the
i mpugned anmendnent fulfills the test of public interest and it
also fulfills the test of reasonabl eness qua the restrictions
i mposed on 100% EQUs.

Simlarly, in the case of Union of India and Another v.
International Trading Co. and Another - (2003) 5 SCC 437,

the Division Bench of this Court speaking through one of us,
Pasayat, J., has held that if State acts reasonably keeping in
m nd national priority and good trade policies then it cannot
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be said that the restrictions inposed in economc interest are
unr easonabl e even t hough they operate harshly [ See: paras
'22° and ' 23'].

In the case of Union of India & ors. V. Ms. Asian Food

I ndustries - (2006) 12 Scal e 105, on which reliance is

pl aced by counsel for Ms. Abhishek Exports, the Division
Bench of this Court has held that Foreign Trade Policy under
Forei gn Trade (Devel opment and Regul ation) Act, 1992 al ong
with the Hand Book of Procedure constituted a conposite
Schene. We do not dispute with this proposition. Hand Book
of Procedure merely inplenents the policy. It does not

prevent the Central Governnent from changing the policy.

Vide paras '29' and '30° of the said judgrment it has been held
specifically that the Central Government can, in exercise of its
powers under Section 5 of the 1992 Act, prohibit exports. In
that case, this Court was concerned with the question of
banni ng  of exports. It is not so in this case. In the matter
before us there was an incidental. Facility given to 100%
EQUs to hedge the | osses which nay arise on account of

changes in foreign exchange rates which facility is renpved.
In our view, nothing prevents-the Central Government, in
public interest, to plug the | oophole by tinkering with the
exi sting policy as i's done in the present case. Disallow ng DTA
sal es by 100% EQUs for above reasons cannot be conpared

with total ban on export of pul ses which was the case in the
matter of Ms. Asian Food |ndustries (supra).. As held

her ei nabove, DTA sales did not constitute an integral part of
the EQU Scheme, hence the above judgment has no

applicati on.

For the above reasons, we do not see any nerit in the

chal l enge to the inpugned Circul ar dated 30.8.05 and the
Notification dated 31.8.05 by the above 100% EQUs.

Accordingly, we uphold the validity of the Crcul ar dated

30.8.05 and the Notification dated 31.8.05. Interlocutory
Applications, civil appeals, transfer petition and transfer cases
are di sposed of accordingly with no order as to costs.

As stated above, this judgnent is confined to the

chal l enge to the inpugned Circul ar/Notification by 100%

EQUs and has nothing to do with the challenge by SIL Units
who have instituted separate petitions which will be heard in
nor mal course.




