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ACT:

Constitution of° India, 1950: Articles 83, 118, 352,
353, 364 and 366-Proclamations of Energency dated Decenber
3, 1971 and June 25, 1975-Whether ultra vires-Publishing of
Procl amations in official Gazette-Wether a node of
publication

HEADNOTE:
%

Rul es of Procedure and Conduct of Business in Lok
Sabha: Rul es 260, 379 and 382- Non- publ i cation of
resol uti ons-Whether resolutions ineffective-Publication in
Parlianmentary Debates even after del ay- Adequate publication.

House of the People (Extension of Duration) Act, 1976:
Whet her ultra vires.

Fi nance Act, 1976: Validity of.

I ndi an Evi dence Act, 1872: S. 57-Proceedi ngs of
Parliament-Court to take judicial notice.

The petitioner, an assessee under the I|ncone Tax Act
and Wealth Tax Act during the assessnent year 1976-77 and
liable to pay income tax and wealth tax in accordance with
the rates prescribed by the Finance Act, 1976, which was
passed by the Lok Sabha during its extended period under the
provisions of the House of the People (Extension of
duration) Act, 1976, filed a wit petition before 'this
Court, challenging the vires of the two Proclamations of
Enmer gency i ssued by the President on 3.12.1971 and 26.6.1975
and al so of the House of the People (Extension of Duration)
Act, 1976 and the Finance Act, 1976 contending that the
duration of the House of People would have been validly
extended only when a Proclanmation of Emergency was in force
under the proviso to cl. (2) of Art. 83 of the Constitution
and since the two Proclamations of Enmergency in question
were either ultra vires the Constitution or had ceased to be
in operation by the tine the House of the People (Extension
of Duration) Act, 1976 was passed by Parlianent, that Act
had no effect and, consequently all Acts passed by the House

of the People during the extended period, including the
Fi nance Act, 1976
432

were ultra vires the Constitution, and that even though the
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sai d proclamati ons had been validly issued, the proclamation
dated 3rd Decenber, 1971 and 25th June, 1975 had ceased to
be in operation on 3rd February, 1972 and 26th August, 1975
respectively because the Resolutions passed by the two
Houses of Parliament approving the said Proclanmations of
Emergency as required by cl. (2) of Art. 352 of the
Constitutions it stood during the relevant tinme had not been
published in the official Gazette of the Governnent of
I ndi a.

The petition was opposed by the respondent-Union of
India contending that the two Proclamations had been duly
i ssued by the President and approved by the Resol utions of
the two Houses of Parlianent as required by I|aw and that
actually the Procl amati ons of 3rd Decenber 1971 and June 25,
1975 had been revoked by the Vice-President acting as the
President by the Proclamations dated 27th March, 1977 and
21st  March, 1977 respectively, that in the nonth of
February, 11976 when the House of the People (Extension of
Duration) 'Act,” 1976 was passed by Parlianent both the
Procl amat'ions of ~energency were in force and, therefore,
Parliament was entitled to extend the period of the House of
the People for a period not  exceeding one year at a tine,
that the Finance Act, 1976 passed duly in the period so
extended had been, therefore, validly passed and that
publication of the Resolutions was not necessary and, in any
event, since they had been published in the Lok Sabha and
Raj ya Sabha Debat es which were published under the authority
of the Speaker of '« the House of the People and the Chairman
of the Rajya Sabha respectively, the Proclamations of
Emer gency remai ned in force until they were duly revoked.

Dismssing the wit petition
N

HELD: 1. The two Proclamations of Energency were kept
in force by virtue of the resolutions passed by the Houses
of Parliament wuntil they were duly revoked by the two
Procl amat i ons which were issued by the Vice-President acting
as President of India in the year 1977. Since /'the two
Procl amations of Energency were in force when the House of
the People (Extension of Duration) Act, 1976 was passed, its
validity cannot be questioned. [455D F

The Lok Sabha passed the Finance Act, 1976 during the
extended period of its duration and, therefore, the validity
of Finance Act, 1976 al so cannot be questioned. [455E]

2. Article 352 of the Constitution does not prescribe
that a
433
Procl amation of Emer gency should be published in the
official Gazette. A \Werever the Constitution expressly
requires a certain notification to be published in the

official Gazette, it has stated that the said notification
shall be published in the form of a public notification
[ 444H;, 445(C

A Proclamation of Emergency, being a very inportant
event affecting public Iife, has also to be published in-any
manner known to nmodern world and the publication in the
official Gazette is one such node. |If the Constitution
requires that a particular node of publication is necessary
then such node nmust be followed, but if there is no node of
publication prescribed by the Constitution, then it nust be
considered that the Constitution has left the nmethod of
publication to the authority issuing the proclamation in
order t., make it known to the nmenbers of the public. [445G
H, 446A-B]

3.1 In the instant case, the Proclamations of Emergency
have been published in the official Gazette.[446B]
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In the Constitution and in the Rules of Procedure of
the Houses of Parlianment and of the State Legislatures there
are several provisions which provide for resolutions being
passed by the Houses of Parliament or the Houses of State
| egi slatures. They are not required to be published in the
official Gazette, even though in sonme cases they are
publ i shed, say, where a certain law is adopted under Art.
252 or a menber is renpved on the ground of privilege etc.
They woul d not be treated as ineffective nerely because they
are not published in the official Gazette. They are all
however, published in the Reports of the Houses of
Parliament and of the Houses of the State Legislature within
a reasonable tine. [446C;, 447B-C

3.2 The Lok Sabha Debates and the Rajya Sabha Debates
are the journals or the reports of the two Houses of
Parliament which are printed  and published by them The
Court has to take judicial notice of the proceedings of both
the Houses of Parlianent under s. 57 of the Indian evidence
Act, 1872 and it is expected to treat the proceedi ngs of the
two Houses ~of Parlianent as proved on the production of the
copies of the journals “or the vreports containing the
proceedi ngs of the tw Houses of Parlianent which are
publ i shed by them [ 450E-F ]

3.3 What is essential is that the resolutions approving
the Proclamation of Emergency should be passed within the
period of two nonths. Alittle delay  in  publishing the
proceedi ngs woul d not affect the wvalidity of there
solutions. [454B-(

434

3.4 The reports of the proceedings of Parliament and
the State Legi sl atures are wi dely ci rcul ated. The
newspapers, radio and the television are also the other
nodern neans which give publicity to all Acts and

Resolutions of Parlianment and the Legislatures 'of the
States. The publication in the Parliamentary Debates, though
after some short delay is adequate publication of the
resol utions of Parlianent as there is no rule which requires
that the resolutions should be published in the officia
Gazette. Hence, nere non-publication of the resolutions
approving the Proclamations of Emergency in- the offlcia
Gazette did not make themineffective. [454G H, 455A- B]

In the instant case, the resolutions of the Lok Sabha,
and the Rajya Sabha approving the two resol utions have been
duly published in the official reports of the two Houses.
[ 455B- C]

Waman Rao & Ors. FEtc. Etc. v. Union of India & Os.,
[1981] 2 S.CR 1; Harla v. The State of Rajasthan, [1952]
S.C R 110; State of Punjab v. Sat Pal Dang & Ors., [1969] 1
S.CR 478 and Marendu Dutt Mjundar v. The King Emperor
[1942] F.C.R 38, referred to.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 63 of 1977.

(Under Article 32 of the Constitution of India).

Petitioner-in-person.

Kul deep Si ngh, Additional Solicitor GCeneral, B.B
Ahuja, Ms. A Subhashini, Ms. J. Wad and C. V. Subba Rao for
the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. Shri Baburao alias P.B. Samant, the
petitioner herein, who has argued this case in person with
great clarity and precision has raised the follow ng
contentions in this petition.
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(1) The Proclamation of Energency issued on 3.12.1971
by the President of India was either wultra vires the
Constitution or had ceased to be in operation on 4.2.1972.

(2) The Proclamation of Emergency dated 25.6.1975
issued by the President of India on 26.6.1975 was either
ultra vires the Constitution or had ceased to be in
operation on 26.8.1975;

(3) The House of the People (Extension of Duration)
Act, 1976 (No. 30 of 1976) is ultra vires the Constitution
and
435

(4) The Finance Act, 1976 (66 of 1976) is ultra vires

the Constitution.

Al t hough the petitioner had al so chall enged section 13
of the Constitution (42nd Amendnent) Act, 1976 and cl ause
(c) of section 3 of the Constitution (24th Anendrment) Act,
1971 in the petition he did not press these two contentions
at the hearing of the petition

The petitioner was an assessee under the |Incone-tax Act
and Wealth ~Tax Act during the assessnent year 1976-77 and
was liable to pay incone-tax and Walth tax in accordance
with the rates prescribed by the Finance Act, 1976 which was
passed by the Lok Sabha during its extended period which was
ext ended under the provisions of the House of the People
(Extension of Duration) Act, 1976 (Act 30 of 1976), after
the expiry of five years from the date appointed for its
first meeting. The contention of the petitioner is that the
duration of the House of the People could have been validly
ext ended only when a Proclamation of Energency was in force
under the proviso to clause (2) of Article 83 of the
Constitution and since the two Proclamations of Energency
dated 3rd Decenber, 1971 and 25th June, 1975 were either
ultra vires the Constitution or had ceased to be in
operation by the time the House of the People (Extension of
Duration) Act, 1976 (Act 30 of 1976) was passed by
Parliament, the House of the People (Extension of Duration)
Act, 1976 (Act 30 of 1976) had no effect and consequently
all Acts passed by the House of the People during the
extended period including the Finance Act, 1976 were ultra
vires the Constitution. He further subnmitted that even
though the said Proclamations had been validly issued, the
Procl amation of Energency dated 3rd Decenber, 1971  had
ceased to be in operation on 3rd February, 1972 and the
Procl amation of energency dated 25th June, 1975 which was
i ssued on 26th June, 1975 had ceased to be in operation by
26t h August, 1975 because the resol utions passed by the two
Houses of Parliament approving the said Proclamations of
Emergency as required by clause (2) of Article 352 of the
Constitution as it stood during the relevant tinme had not
been published in the official Gazette of the Governnent of
I ndi a.

The petition is opposed by the Union of India. The
Union of India has contended that the two Procl amations of
Emer gency had been duly issued by the President and approved
by the resolutions of two Houses of Parlianent as required
by law and that actually the proclamation of Energency of
3rd Decenber, 1971 had been revoked by the Vice-President
acting as the President by the Procl amation
436
dated 27th March, 1977 and the Proclamation of Emergency
dated June 25th, 1975 had been revoked by him by the
Procl amati on dated 21st March, 1977. In the nonth of
February, 1976 when the House of the People (Extension of
Duration) Act, 1976 (Act 30 of 1976) was passed by
Parliament both the Procl amati ons of Emergency were in force
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and therefore Parlianment was entitled to extend the period
of the House of the People for a period not exceeding one
year at a tine. The Finance Act, 1976 passed during the
period so extended had been, therefore, validly passed. It
was further pl eaded by the Union of |India that the
publication of the resolutions was not necessary and that in
any event since they had been published in the Lok Sabha
Debates and the Rajya Sabha Debates which were published
under the authority of the Speaker of the House of the
Peopl e and the Chairman of the Rajya Sabha respectively the
Procl amati ons of Energency remmined in force until they were
duly revoked.

Article 352 of the Constitution as it stood at the
rel evant tine read as foll ows:

"352 (1) If the President is satisfied that a
grave energency -exists whereby the security of
India or of any part of the territory thereof is
t hr eatened, whether by war or external aggression
or internal disturbance, he may, by Proclamation,
make a declarationto that effect.

(2) A Proclanmation issued under clause (1)-
(a) may be revoked by a subsequent Proclamation
(b) shall be |aid before each House of Parlianent;
(c) shall ~ cease to operate at. the expiration of
two nmonths unless before the expiration of that
period it ‘has been approved by resol ution of both
Houses of Parlianent:

Provided that if any ~such Proclamation is
issued at « a tine when the House of the People has
been di ssolved or the-dissolution of the House of
the People takes place during the period of two
nonths referred to in sub-clause (c), and if a
resol ution approving the Proclamation has been
passed by the council of States, but no resol ution
with respect to such Procl amati on has been passed
by the House of the People before the expiration
of that period, the

437

Procl amation shall cease to operate at the
expiration of Athirty days fromthe date on which
the House of the People first sits after its
reconstitution unless before the expiration of the
said period of thirty days a resolution approving
the Procl amati on has been al so passed by the House
of Peopl e.

(3) A Proclamation of Enmergency declaring
that the security of India or of any part of the
territory thereof is threatened by (war or by
ext ernal aggression or by internal disturbance may
be made before the actual occurrence of war or of
any such aggression or di sturbance i f t he
President is satisfied that there is inmnent
danger thereof."

Clause (1) of Article 352 of the Constitution provided
that if the President was satisfied that a grave energency
exi sted whereby the security of India or of any part of the
territory thereof was threatened whether by war or externa
aggression or internal disturbance, he might by Proclanmation
make a declaration to that effect. The Procl amation issued
under clause (1) of Article 352 of the Constitution could be
revoked by a subsequent Proclamation. It was required to be
laid before each House of Parlianent and that the
Procl amation woul d cease to operate at the expiration of two
nont hs unl ess before the expiration of that period it was
approved by resolutions of both Houses of Parliament.
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On Decenber 3, 1971 when India was attacked by
Paki stan the President issued a Proclamation under clause
(1) of Article 352 as he was satisfied that the security of
India had been threatened by external aggression. The said
Procl amation was published in the Oficial Gazette on the
same date. It reads thus:

M NI STRY OF HOVE AFFAI RS
NOTI FI CATI ON
New Del hi, 3rd Decenber, 1971 G
C.S. R 1789; The follow ng Procl amat i on of
Emergency by the President of India, dated 3rd
Decenber, 1971 i s publ i shed for genera
i nformation.
Procl amati on of Emergency
438
I n exercise of powers conferred by clause (1)
of Article 352 of the Constitution, I, V.V. Gri,
President of  India, by this Proclanmation declare
that” a grave enmergency exi sts whereby the security
of India is threatened by external aggression
New Del hi ,
3rd Decenber, 1971
sd/ -
V.V. Gri
Pr esi dent
The said Proclamation was |aid before both the Houses
of Parliament on the 4th Decenber, 1971. In-the Lok Sabha a
resol ution was noved by the Prime: Mnister which read as
foll ows:
"I beg to move
"That the House approves the Proclanation of
Enmer gency issued under Article 352 of t he
Constitution by the President on the 3rd Decenber
1971. "
MR SPEAKER: Resol ution noved:
"That the House approves the Procl anation of
Ener gency issued under Article 352 of the
Constitution by the President on the 3rd Decenber,
1971." (See Lok Sabha Debates dated Decenber 4,
1971 Col umm 4).

After some discussion in the House the resol ution was
carried unanimously and it was adopted. (See Lok Sabha
Debat es dated Decenber 4, 1971 colum 37). Simlarly a
resol uti on was adopted by the Rajya Sabha approving the said
Procl amation of Energency. (See Rajya Sabha Debates dated
December 4, 1971 colum 46). The said resolutions of the
Houses of Parliament were no doubt not published in the
official Gazette. The above Proclamation of Emergency was
revoked by the Vice-President acting as President on the
27th March, 1977 by a Procl anmati on which read thus:

439
"M NSTRY OF HOVE AFFAI RS

NOTI FI CATI ON
New Del hi, the 27th March, 1977
G S. R 132 (E)-The followi ng Procl anati on made by
the Vice-President acting as President of Indiais
publ i shed for general information

PROCLAMATI ON

In exercise of the powers conferred by sub-

clause (a) of clause (2) of Article 352 of the
Constitution, |, Basappa Danappa Jatti, Vice-
President acting as President of India, hereby
revoke the Proclanmation of Energency issued under
clause (1) of that article on the 3rd of Decenber.
1971 and published with the notification of the
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Government of India in the Mnistry of Hone
Affairs No. G S. R 1789, dated the 3rd Decenber,

1971.
New Del hi ,
the 27th March, 1977
sd/ -
B.D. Jatti

Vi ce- Presi dent acting as President”

The above Proclamation was published in the officia
Gazette Extraordinary dated the 27th March, 1977. On the
25th day of June, 1975 the President of India issued a
Procl amation of Energency as he was satisfied that the
security of India was threatened by internal disturbance.
That Proclamati on was published under a notification dated
26th June, 1975 in the official Gazette. It read thus:

“M NI STRY. OF HOVE AFFAI RS

NOTI FI. CATI ON
New Del hi, the 26th June, 1975
G S/R 353 (B)
440
The following Proclamation of Energency by

the President of India, dated the 25th June, 1975,
i s published for general information:

PROCLAMATI ON OF EMERGENCY

In exercise of the powers conferred by cl ause
(1) of Article 352 of the Constitution, |1,
Fakkhruddin Al'i Ahned, President of India, by this
Procl amati on decl are that a grave energency exists
whereby the  security of ~Indiais threatened by
i nternal disturbance:
New Del hi ,
the 26th June, 1975 F. A, ~Ahned,
Pr esi dent
No .11/16013/1/75- S&P(D- 11)
S.L. Khurana, Secy."

A resolution was nmoved in the Lok Sabha on July 21
1975 seeking the approval of the Lok Sabha to the
Procl amati on of Emergency dated the 25th June, 1975 and al so
the order of the President dated 29th June, 1975 nade in
exerci se of the powers conferred by sub-clause (b) of clause
(4) of Article 352 of the Constitution (as it stood then) as
applying to the State of Janmu and Kashmr. The Procl amation
of Energency was also laid on the table of the Lok Sabha.
That resolution was adopted by the Lok Sabha on July 23,
1975. (See Lok Sabha Debates dated July 23, 1975, columm
427). A resolution was noved seeking the approval® of the
said Proclamation of Emergency on 21st July, 1975 in the
Raj ya Sabha and it was adopted by the Rajya Sabha on 22nd
July, 1975. (See Rajya Sabha Debates dated July 22, 1975
colum 124). The resolution of the Lok Sabha and the
resol ution of the Rajya Sabha approving the Proclamation
dated 25th June, 1975 were not published in the officia
Gazette. The Vice-President acting as President revoked the
Procl amati on of Energency dated 25th June,. 1975 by another
Procl amati on dated 21st March, 1977 which reads thus:

"M NI STRY OF HOVE AFFAI RS
NOTI FI CATI ON
D 900.0.9.0.0.9.9.4
G S. R 117/E-The follow ng Proclamati on nade
by the
441
Vi ce-President acting as President of India is
publ i shed for A general information:
PROCLANATI ON
In exercise of the powers conferred by sub-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 18

clause (a) of clause (2) of article 352 of the
Constitution, |, Basappa Danappa Jatti, Vice-
President acting as President of India, hereby
revoke the Proclanmation of Energency issued under
clause (1) of that article on the 25th June, 1975
and published wth the notification of the CGovt.
O India inthe Mnistry of Home Affairs No. GSR
353(b) dated the 26th June, 1975.
B.D. Jatti
Vi ce- Presi dent acting as President
New Del hi ,
the 21st March, 1977."
Article 83(2) of the Constitution during the rel evant
time, that is, before the 42nd Anendnent Act of 1976 read as
fol | ows:

"83. (1)
(2) The House of the People, unless sooner
di ssolved, shall continue for five years fromthe

dat e appointed for its first neeting and no | onger
and the expiration of the said period of five
years shall operate as a dissolution of the House

Provided that the said period my, wile a
Procl amation, of ~Emergency is in operation, be
extended by Parlianment by lawfor a period not
exceeding one year at a time and not extending in
any case beyond a period of six nonths after the
procl amati on has ceased to operate.”

As the period of five years fromthe date appointed for
its first meeting of = the then existing House of the People
was about to conme to a close Parlianment enacted the House of
the People (Extension of Duration) Act, 1976 (Act 30 of
1976) which received the assent of the President on the 16th
February, 1976. Section 2 of that Act read thus:

442

"2. Extension of duration of the present
House of the People. The period of five years
(being the period for ‘which the House of the
Peopl e may, under clause (2) of article 83 of the
Constitution, continue fromthe date appointed for
its first neeting) in relation to the present
House of the People shall, while the Proclamation
of Energency issued on the 3rd day of Decenber,
1971 and on the 25th day of June, 1975 are both in
operation, be extended for a period of one year:

Provided that if both or either of the said
Procl amations cease or ceases to operate before
the expiration of the said period of one year

The Finance Act, 1976 was passed by the Lok Sabha after
its period was extended as stated above and by the Rajya
Sabha in the early part of the year 1976 and it received the
assent of the President on the 27th May, 1976. Aggri eved by
the levy of the rates of incone tax and of wealth tax as
provided by the Finance Act, 1976 the petitioner has filed
this wit petition.

Two i nmportant questions which arise for consideration
inthis case are (i) whether the two Proclanmations of
Emergency were validly issued or not? and (ii) whether each
of the said Proclamations had ceased to be in force at the
expiration of two months fromthe date on which each of them
was issued as the resolutions of the Houses of Parlianment
approving each of them had not been published in the
official Gazette. In Waman Rao & ors. Etc. Etc. v. Union of
India & Os.,[1981]2 SC R 1 the validity of the 40th and
the 42nd Constitutional Anmendnments had been questioned on
simlar grounds. This Court while it left open the question
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whet her the issuance of the Proclamations of energency
raised a justiciable issue, on the basis of the nateria
pl aced before it cane to the conclusion that they had been
duly issued. Chandrachud, CJ observed in the course of his
judgrment in Waman Rao’s case (supra) at page 45 thus:

"Thus, in the first place, we are not
di sposed to decide the question as to whether the
i ssuance of a proclamation of energency raises a
justiciable issue. Secondly, assuming it does, it
is not possible in the present state of record to
answer that issue one way or the other. And,
lastly, whether there was justification for
continuing the state of emergency after the
cessation of hostilities with

443
Pakistan is* a matter on which we find ourselves
iIl-equipped.

Comng to the two Acts of 1976 by which the
life of the Lok Sabha was extended, section 2 of
the first of these Acts, 30 of 1976, which was
passed on February 16, 1976, provided that the
period of five years in relation to the then House
of the People shall be extended for a period of
one year “while the Proclamation of Emergency
i ssued on the 3rd day of Decenber, 1971 and on the
25th day of June, 1975, are both in operation."
The second Act of Extension continues to contain
the sane provision. It “is contended by the
petitioners that the proclamtion of Decenber 3,
1971 shoul d have been revoked | ong before February
16, 1976 and that the proclamtion of June 25,
1975 was wholly uncalled for and “was nala fide.
Since the pre-condition on which the life of the
Parliament was extended i's not satisfied, the Act,
it is contended, is ineffective to extend the life
of the Parliament. W find it difficult to accept
this contention. Both the procl amat i'ons of
emergency were in fact in operation on February
16, 1976 when the first Act was passed as al so on
Novenber 24, 1976 when the second Act, 109 of
1976, was passed. It is not possiblefor wus to
accept the subm ssion of the petitioners that for
the various reasons assigned by them the first
procl amati on nust be deemed not to be in existence
and that the second proclanation nust be held to
have been issued nmala fide and therefore non-est.
The evidence produced before wus is insufficient
for recording a decision on either of these
matters. It nmust follow that the two Acts by which
the duration of the Lok Sabha was extended are
valid and awful. The 40th and the 42nd
Constitutional Amendments cannot, therefore, be
struck down on the ground that they were passed by
a Lok Sabha which was not lawfully in existence.”

The petitioner, however, contended before us that the
above decision had been rendered on insufficient materia
and that if it was open to any person to place before this
Court sufficient material the Court should reconsider the
guestion of the validity of the Procl amations of Energency.
Assuming that it is possible for this Court to reopen the
case, the petitioner has not been able to place before this
Court any new naterial on the basis of which it is possible
for us to
444
conclude that the Proclamations had been issued by the
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President without applying his mnd or mala fide. W are,
therefore, bound by the decision of this Court in Waman
Rao’s case (supra) wupholding the wvalidity of the two
Procl amati ons of Enmergency. The only other question which
requires to be considered is whether on account of the
non-publication in the official Gazette of the resolutions
of the two Houses of Parliament approving the two
Procl amat i ons of Energency, the Procl amations cane to an end
on the expiry of the period of two nonths fromthe date of
i ssue thereof.

The fact that the two Proclamati ons had been approved
by the resolutions passed by both the Houses of Parlianment
as set out earlier in the course of this judgnent is not
di sputed by the petitioner. Wat the petitioner, however,
contended before the Court was that the resolutions which
were alnost legislative in character and which had the
effect of converting the federal State into almst an
unitary State by conferring |arge powers on the Centra
Executive and - Parlianment as provided in Article 353 and in
sonme other ~provisions of the Constitution should have been
given wide publicity so that people who were affected
thereby could if they did not feel satisfied about the need
for continuing the state of energency either protest or make
appropriate representation. The petitioner wurged that the
denocratic nature of the Constitution which had been
highlighted in its Preanble required that w de publicity
should be given to the resolutions of the  two Houses of
Parl i ament approving' any Proclamation of Emergency and that
the only means available for giving such publicity was the
publication of resolutions inthe official Gazette in which
the Proclamations of Energency had been published. In
support of his argunment the petitioner relied upon severa
Proclamations Issued in India right-fromthe days of Queen
Victoria on nmany inportant occasions which had been w dely
published in the official Gazette and by other nmeans. He
also drew our attention to the Proclamations issued
el sewhere which had been given simlar publicity through the
official Gazettes of those countries. The petitioner’s
argunent in a nut shell was that the resolutions passed by
Parliament which had the effect of continuing the duration
of emergency being of the sane character as Procl amations
thensel ves, should have been published in the officia
Gazette and in the absence of such publication the
Procl amations of Energency should be deenmed to have becone
ineffective on the expiry of the period of two nonths from
the issue thereof.

Article 352 of the Constitution does not prescribe that
a Proclamation of Emergency should be published in_ the
official Gazette. The
445
"Procl anation of Enmergency” is defined in Article 366(18)
t hus:

"366. (18) "Proclamation of energency" neans
a Proclamation issued under clause (1) of Article
352."
Article 366(19) of the Constitution defines a "public
notification" thus: B
"366.(19) "public notification" neans a
notification in the Gazette of India, or, as the
case may be, the Oficial Gazette of a State.”

Wherever the Constitution expressly requires a certain
notification should be published in the official Gazette it
has stated that the said notification shall be published in
the form of a public notification. By way of an
illustration, reference may be nade to Article 364(1) of the
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Constitution which reads thus:

"364.(1) Notwithstanding anything in this
Constitution, the Pr esi dent may by public
notification direct that as fromsuch date as nay
be specified in the notification-

(a) any law made by Parlianent or by the
Legi slature of a State shall not apply to any
nmaj or port or aerodrone or shall apply
thereto subject to such exceptions or
nodifications as nmay be specified in the
notification, or
(b) any existing law shall cease to have
effect in any major port or aerodrome except
as respects things done or onitted to be done
before the said date, or shall in its
applicationto  such port or aerodrome have
effect subject to such exceptions or
nodi fications as, may be specified in the
notification .. -

Thus it is seen that any public notification issued
under Article 364(1) of the Constitution has to be published
inthe official Gazette as provided by Article 366(19) of
the Constitution. A Proclamation of Emergency being a very
i mportant event affecting public life has also to be
published in any nanner known to the nodern world and the
publication in the Oficial Gazette is one such node. W are
of the view that if the Constitution requires that a
particul ar node of publica-
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tion is necessary then such nmode nust be followed but if
there is no node of publication prescribed by the
Constitution then it nust be consi dered t hat t he
Constitution has left the nethod of publication to the
authority issuing the proclamationin order to make it known
to the nenbers of the public. ~In the instant case the
Procl amati ons of Energency have -been published in the
official Gazette. The petitioner contended that even though
it was not expressly provided that the resol utions passed by
both the Houses of Parlianent should be published /in the
of ficial Gazette they should have been published for the
very same reason which conpelled the Governnent to publish
the Proclamations in the official Gazette. In the
Constitution and in the Rules of Procedure of the Houses of
Parliament and of the Stale Legislatures there are severa
provi si ons which provide for resolutions being passed by the
Houses of Parliament or the Houses of State Legislatures.
They are anong others (i) Article 123(2)(a)-D sapproval of
an ordinance; (ii) Article 169-Abolition or creation of a
Legislative Council; (iii) Article 213(2)(a)-Disapproval of
an ordi nance; (iv) Article 249-Resolution of the Council of
States enpowering Parlianent to legislate with respect to
any matter in a State List in national interest; (v) Article
252- Resol utions of the House or Houses of State Legislatures
of two or nore States to enable Parlianent to |egislate on a
State subject or adoption of a | aw nade under Article 252 by
a State Legislature which had not requested Parlianent to
nake it before it was passed by the Parliament; (vi) Article
312- Resol ution passed by the Council of States creating a
new All-India Service; (vii) Article 315(2)-Resolutions of
House or Houses of State Legislature of two or nore States
to enable Parlianment to provide a comon Public Service
Conmission to such States; (viii) Article 320(5)-Amendnent
or repeal of Regulations made by the President or the
CGovernor under the proviso to Article 320(3); (ix) origina
Article 352(2)(c) and the present Article 352(4)-Approval of
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Procl amations of Energency by the Houses of Parlianment; (x)
Article 356(3)-Approval of Proclamation nade under Article
356(1). (xi) Article 360(2)-Approval of the Proclanation of
financial energency by the Houses of Parlianent; (xii)
Proviso to Article 368-Resolutions to be passed by the State
Legi sl atures approvi ng the constitutional amendnent s
approved by Parliament; (xiii) Article 371A(1)(a)-Power of
Nagal and Legi slative Assenbly to adopt an Act of Parlianent
in respect of certain matters; (xiv) Articles 61, 67(b), 90,
94, 101(4), 124(4), 148(1), 190(4) and 217(1)(b)-relate to
renoval of high constitutional dignitaries fromoffice; (xv)
Article 3-State Legislature expressing its views on the
alteration of its boundaries of the State
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concerned; (xvi) Rule No. 234 to 239 of the Lok Sabha Rul es
of A Procedure and Conduct  of Busi ness-relating to
nodi fication of subordinate Legislation and (xvii) Privilege
Motions before the Houses of Parlianent and the State
Legi sl atures relating to punishnment for contenpt or renoval
from nenbership on account ~of highly unbeconi ng conduct of
nmenbers. In all these cases any resolution passed by the
concerned | egislative body has far-reaching consequences.
They are not required to be published on the Oficia
Gazette, even though in sone cases they are published, say,
where a Central |aw is adopted under Article 252 or a nmenber
is renoved on the ground of privilege etc.. They woul d not
be treated as ineffective nerely because they are not
published in the official Gazette: They are all however
published in the Reports of the Houses of Parliament and of
the Houses of the State Legislature within a reasonable
time.

The petitioner relied on the decision of this Court in
Harla v. the State of Rajasthan, [1952] S.CR ' 110 in
support of his contention. |In that case the facts were
these. The Council of Mnisters appointed by the 'Crown
Representative for the government and adm nistration of the
Jai pur State passed a Resolution in 1923 purporting 'to enact
a law called the Jaipur opium Act, but that |aw was neither
promul gated or published in the Gazette nor nade known to
the public. The Jai pur Laws Act, 1923, which was al so passed

by the Council and which cane into force on the Ist
Novenber, 1924, provided by section 3(b) that the |aw to be
adm ni stered by the court of the Jaipur State shall be
......... "(b)all the regulations nowin force withinthe

said territories and the enactnents and regul ati ons that may
hereafter be passed from tinme to time by the State and
published in official Gazette." In 1938 the Jai pur Opi um Act
was anmended by adding a clause to the effect that "it shal
cone into force fromthe Ist of Septenber, 1924." This Court
held that the nere passing of the resolution of the Counci
wi thout further publication or promulgation of the | aw was
not sufficient to make the law operative and the  Jaipur
opi um Act was not therefore a valid law. It further held
that the said Act was not saved by section 3(b) of the
Jai pur Laws Act, 1923, as it was not a valid lawin force on
the Ist Novenber, 1924, and the nmere addition of a clause in
1938 that it cane into force from 1924 was of no use. In
State of Punjab v. Sat Pal Dang & Os. [1969] 1 S.C.R 478
one of the questions which arose for consideration was
whet her the deci sion of the Governor proroguing the
Legi sl ative Assenbly was required to be comrmuni cated to each
and every nenber of the Legislature before it could becone
effective. This Court held that Article 174(2) of the
Constitution which enabled the Governor to prorogue the
Legi slature did not indicate the manner
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in which the Governor was to make such orders known and t hat
he could followthe well-established practice that such
orders were ordinarily made known by a public notification
whi ch neant no nore than that they were notified in the
Oficial Gazette of the State. There was such a notification
on the 11th March, 1968 and the prorogation nust be held to
have taken effect from the date of publication. It was not
necessary that the order should reach each and every nenber
individually before it could becone effective. In so far as
the Governor was concerned it was open to himto publish a
notification issued by him under Article 174(2) of the
Constitution in the Oficial Gazette of the State and such
publication was considered to be sufficient. But the rea
guestion in this case is whether the resolutions passed by
both the Houses of Parli ament approvi ng t he t wo
Procl amati ons of Energency had. also to be published in the
official Gazette: W shall assune that the resolutions of
both the 'Houses of ~ Parlianent approving a Proclamation of
Enmer gency shoul d ~be given due publicity. W have already
shown above that in the Lok Sabha Debates and in the Rajya
Sabha Debates the proceedings relating to the resolutions in
guestion had been publishedin the usual course. Rule 379 of
the Rules of Procedure and Conduct of Business in Lok Sabha

provides for the publication of the full report of the
proceedi ngs of the Lok Sabha. It reads thus:

"379. The Secretary shall cause to be

prepared a' full report —of the proceedings of the

House at ‘each of its- sittings and shall, as soon

as practicable, publish it in suchformand manner
as the Speaker nmay, fromtinme to tinme, direct.
Rul e 382(1) of the said Rules provides for the printing
and publication of Parlianentary papers. |t reads thus:

"382. (1) The speaker nmy authorise printing,
publication, distribution or sale of any paper
document or report in connection with the business
of the House or any paper, docunent or report laid
on the Table or presented to the House 'or a
Commi ttee thereof.

(2) A paper, docunent or report _printed,
published, distributed or sold in pursuance of
sub-rule (1) shall be deened to have been printed,
publ i shed, distributed or sold under the authority
of the House within the neaning of clause (2) of
Article 105 of the Constitution.”

Similarly in the Rules of Procedure ‘and Conduct of
Busi ness of
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the Council of States (Rajya Sabha) Rule 260 provides thus:
"260. Preparation and publ i cation of
proceedi ngs of Counci | . - The Secr et ary- Gener a

shall cause to be prepared a full report of the
proceedi ngs of the Council at each of its neetings
and shall, as soon as practicable, publish.it in
such form and manner as the Chairman may, from
time to time, direct."

The Rules of Procedure of the both the Houses of
Parliament are nmade under Article 118(1) of the Constitution
whi ch reads thus:

"118. (1) Each House of Parliament may nake
rules for regulating, subject to the provisions of

this Constitution, its procedure and the conduct
of its business.
(2) Until rules are made under clause (1),

the rules of procedure and standing orders in
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force imediately before the commencenent of this
Constitution with respect to the Legislature of
the Doni ni on of India shall have effect in
rel ation to Par | i ament subj ect to such
nodi fications and adaptations as may be nmade
therein by the Chairman of the Council of States
or the Speaker of the House of the People, as the
case may be ........... "

Section 57 of the Indian Evidence Act, 1872 requires
the Court to take judicial notice of the facts stated
therein. Clause (4) of section 57 of the 1ndian Evidence
Act, 1872 reads thus:

"57. The 'Court shall take judicial notice of
the fol |ow ng facts:
(4) The course of proceeding of Parliament of the
United Kingdom of the Constituent Assenbly of
I ndi a  of Parliament = and of the Legislatures
est abl i shed under any laws for the time being in
force in a Province or inthe State."
Section 56 of the Indian Evidence Act, 1872 provides
that:
"56. No fact of which the court will take
judicial notice need be proved."
Section 74 of the |Indian Evidence Act, 1872 refers to
t he docu-
450
ments which are . consi dered to be publiic documnents.
Sub-clause (iii) of clause (1) of section 74 reads thus:
"74 The fol lowing docunents are public

docunent s:
(1) docunents formng the acts or records of the
acts-(i) ........... (ii) ... Aiii) of " public
of ficers, legislative, judicial and executive of

any part of Indiaor of the Commonwealth, or of a
foreign country.”

Section 78 of the |Indian Evidence Act, 1872 lays down
the node of proof of certain public docunents. The rel evant
part of it reads thus:

"78. The follow ng public docurments may be
proved as foll ows:
(d) e e
(2) The proceedi ngs of the Legislatures, -

by the journals of these bodies respectively,
or by published Acts or abstracts, or by copies
purporting to be printed by  order of the
Cover nment concerned. "

The Lok Sabha Debates and the Rajya Sabha Debates are
the journals or the reports of the two Houses of Parlianment
which are printed and published by them The Court has to
take judicial notice of the proceedings of both the Houses
of Parliament and is expected to treat the Proceedings of
the two Houses of Parliament as proved on the production of
the copies of the journals or the reports containing
proceedings of the two Houses of Parlianent which are
publ i shed by them

In Niharendu Dutt Mjundar v. The King Enperor, [1942]
F.C.R 38 the Federal Court of India was called upon to
decide a question alnmpbst simlar to the question which has
arisen before wus in this case. The facts of that case were
these. Section 102 of the Government of India Act, 1935
aut horised the Governor-General to issue a Proclanmation of
Enmer gency, the relevant part of which read as foll ows:

"102. (1) Notwi thstanding anything in the
precedi ng
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sections of this chapter, the Federal Legislature
shall, if the Governor-General has in hi s
di scretion declared by Proclamation (in this Act
referred to as a "Proclamati on of Emergency”) that
a grave energency exists whereby the security of
India is threatened, whether by war or interna
di sturbance, have power to nmmke laws for a
Province or any part thereof with respect to any
of the matters enunerated in the Provincia
Legi slative List or to make | aws, whether or not,
for a Province or any part thereof, with respect
to any nmatter not enunerated in any of the lists
in the Seventh Schedule to this Act.

&

(3) A Procl amation of- Energency:

(a) may be revoked by a subsequent Proclamation;
(b) ~ shal l be conmmuni cat ed forthwith to the
Secretary of State and shall be laid by himbefore
each House of Parliament;

(c) shall cease to operate at the expiration of
six nmonths, ~ unl ess before the expiration of that
period it ‘has been approved by Resol utions of both
Houses of Parlianent."

The Covernor-General had issued  a Proclamation in
exerci se of his powers under section -102(2) of the
Government of India Act, 1935 declaring ‘that a grave
emer gency exi sted, whereby the security of India was
threatened, by war on Septenber 3, 1939 -on receipt of
information from H's Majesty’s Governnent in- the United
Kingdomthat a state of war existed between H s Mjesty and
Germany and on Septenber 29, 1939 the Defence of India Act
1939 was enacted. The appellant in that case was convi cted
by the Additional Chief Presidency Magistrate at Cal cutta on
the 21st July, 1941, of offences ~under sub-paragraphs (e)
and (k) of paragraph (6) of Rule 34 of the Defence of India
Rul es and was sentenced to be ‘detained till the rising of
the Court and to pay a fine of " Rs.500, and in default to
undergo six nonths' rigorous inprisonnent. The conviction
and sentence were upheld on appeal by the H gh Court, and
the appel |l ant had preferred the above sai d appeal before the
Federal Court against the judgnment of the High Court of
Cal cutta. On appeal although the appellant was
452
acquitted on the ground that the facts established in the
case did not make out the offences for which he had been
puni shed the Federal Court negatived the contention of the
appel l ant that the Proclamati on of Energency issued under
section 102 of the Governnent of India Act, 1935 had ceased
to be in force at the expiration of six nonths as there was
no proof of the fact that the said Proclamtion of Energency
had been approved by the resolutions of both the Houses of
the British Parlianment as required by clause (c) of section
102 of the Governnent of India Act, 1935. Before the High
Court the relevant volunes of the "Parlianentary Debates"
which contained the official reports of the debates in the
Houses of the British Parlianment had been produced and
accepted by the Hgh Court as proof that the British
Parliament had passed the necessary resolutions. But the
appel | ant contended that that proof was not adequate and
that only copies of the official Journals of the two Houses
had to be produced. The Advocate-General of Bengal contended
that the court was not entitled and indeed ought to take
judicial notice of the fact that the resol utions were passed
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and t hat

in any event the volunes of the Parlianentary

Debates were all that was necessary in the way of |I|ega

pr oof .

Gwer, C.J., while rejecting the above contention of

the appell ant observed at pages 45-47 thus: E
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“I'n our opinion the volumes of the officia
Parliamentary Debates af forded adequate |ega
proof of the passing of the two Resol utions by the
Houses of Parliament. Section 78 of the Indian
Evi dence Act sets our certain categories of public
docunents and the manner in which they nmay be
proved. The first four categories (as amended by
the Adaptation_ of Indian Laws order, 1937) are
these: "(1) Act, orders or notifications of the
Central CGovernnent in any of its departnents, or
of any Provincial Government or any departnent of
any Provincial Government"; "(2) Proceedings of
the Legislatures, which may be proved ’'by the
journals of  those bodies respectively, or by
published Acts or ~abstracts, or by copies,
purporting to be printed by orders or regul ations
issued by Her Mjesty or by the Privy Council, or
by any department of Her Majesty’'s CGovernnent";
(3) Proclanations, orders or regul ations issued by
Her Majesty of by the Privy Council or by any
departrment of Her Majesty’'s Governnent "(4) The
Acts of  the Executive or the proceedings of the
Legi slature of a foreign country", which nmay be
proved "by' journals published by their authority,
or commonly received in that country as such", and
in certain other ways not here nate-

rial. In our opinion the proceedi ngs of Parlianent
fall under either the second or fourth of the
categories set out above. It may be said that the
reference in the second category to proceedings of
"the Legislatures", follow ng i mediately upon the
first category which.is confined to acts, orders
or notifications of CGovernnents in British India,
is to be taken as a reference to the Legislatures
of British India only. W find it difficult
however to beliece that ~s. 78 excludes any
ref erence whatsoever to the proceedi ngs of
Parlianment, especially when the executive acts of
the Governnment of the United Kingdom are given a
category to t hensel ves, and we should” find
oursel ves conpel | ed, i f we adopt ed t hat
construction, to hol d t hat proceedi ngs in
Parliament fell into the fourth category, that is
to say, "the proceedings of the Legislatures of a
foreign country"; but it would perhaps be even
nore difficult to suppose that Parliament can have
been so described by the Indian Legislature in
1872. The expl anati on may be t hat "t he
| egi slatures” to which the second category refers
are intended to include all the |egislatures which
have the power to nmake laws for British India or
for any part thereof; but we have no doubt that
the present case nust fall within either the one
category or the other .. ............ We have
ascertained by inquiry from the Legislative
Departnment of the Government of India that the
official Reports of the Council of State and of
the Legislative Assenbly which foll ow very cl osely
the form and manner of presentation of the
of ficial Parlianentary Debates in England, are the
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only record of the proceedi ngs of the two Houses,
no other record sinmlar to that of the Journals of
the two Houses of Parliament in England being
made. The proceedings of the Indian Legislature
could clearly be proved by tendering in evidence
copies of these official Reports; and we can see
no reason why the proceedi ngs of Parlianent cannot
be proved by an exactly simlar Engl i sh
publication, issued with a simlar authority.
Having regard to the view which we take on
this point, we need not consider the other
contention urged by the Advocate-CGeneral of Benga
that the passing of the two Resolutions by
Parliament was ' a matter of which the Courts were
entitled to take judicial notice."
454
We have quoted in extenso the relevant part of the
judgment in N harendu Dutt Mjundar’s, case (supra) wth
which we 'respectfully agree since we are concerned in this
case with a simlar question
We do not also find much substance in the submi ssion
of the petitioner that “the publication in the Lok Sabha
Debates and in the Rajya Sabha Debates had been made after
about two nonths and therefore until the resolutions were
published they were ineffective. Wat is essential is that
the resolutions approving the Proclamation of Enmergency
shoul d be passed within the period of two nonths. Alittle
delay in publishing the proceedings wuld not affect the
validity of the resolutions. Let us take the case of an Act
of Parlianent. Under section 5 of the CGeneral C auses Act,
1897 where any Central Act is not expressed to cone into
operation on a particular day then it shall conme into
operation on the day on which it receives the assent of the
Presi dent and unless the contrary i's expressed a Central Act
shall be construed as coming into operation inmrediately on
the expiration of the day preceding its comencenent. Even
if there is sone delay in the publication of the Central Act
in the official Gazette, its operation does  not get
suspended until such publication —unless the contrary is
expressed in the statute itself. Wile on the face of it, as
observed, by Sir CK Alen in his Law and orders (2nd Edn:.)
at page 132, it would seem reasonable that legislation of
any kind should not be binding until it has some how been
"made known’ to the public, "that is not the rule of |awand
if it were, the automatic cogency of a statute which has
received the royal assent would be seriously and nost
i nconveniently inpaired". The reasoning was that statutes at
| east received publicity of Parlianentary debate and that
therefore they were, or should be 'known'. But this was not
true of delegated legislation, which did not necessarily
receive any publicity in Parlianment or in any other way.
That is the reason for the insistence of the publication of
subordinate legislation in the official Gazette before it
can be brought into force. In so far as the Acts -and
resol uti ons passed by the Houses of Parliament and the State
Legi sl atures are concerned the very process of passing the
law or the resolutions in the Houses of Parliament or the
State Legislatures gives them anple publicity. The reports
of the proceedings of Parliament and the State Legi sl atures
are widely circulated. The newspapers, radio and tel evision
are also the other nbdern neans which give publicity to al
Acts and resolutions of Parlianent and the Legisl atures of
the States. In ancient days the King's soldiers and
announcers had to go round the realmto give publicity to
the royal proclamations. The present day world is different
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fromthe ancient world. The publication in the Parlianentary
Debat es though after
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some short delay is adequate publication of the resolutions
of Parliament as there is no rule which requires that the
resol uti ons should be published in the official Gazette.
Hence nere non-publication of the resolutions approving the
Procl amations of Energency in the official Gazette did not
make themineffective.

W are satisfied that the resolutions of the Lok Sabha
and Raj ya Sabha approving the two resol utions have been duly
published in the official reports of the tw Houses of
Parlianment. This ought to nmeet the contention of the
petitioner that any public. Act or resolution which affects
public life should be given due publicity. W also hold that
the production of the Lok Sabha Debates and of the Rajya
Sabha Debates containing the proceedings of the two Houses
of Parlianent relating to the period between the tinme when
the resolutions were moved in each of the two Houses of
Parlianment and the time when the resolutions were duly
adopt ed anobunts to proof of the said resolutions. The Court
is required to take judicial notice of the said proceedi ngs
under section 57 of -the Indian Evidence Act, 1872. W are,
therefore, of the view that the two Proclamations of
Emergency were Kkept in force by virtue of the resolutions
passed by the Houses of Parlianment wuntil they were duly
revoked by the two Proclanmations which were issued by the
Vi ce-President acting as President of India in the year
1977. Since the two Proclanmati ons of Emergency were in force
when the House of the People  (Extension of Duration) Act,
1976 (Act 30 of 1976) was passed its validity cannot be
guesti oned. The Lok Sabha passed the Finance Act, 1976
during the extended period of its duration-and therefore the
validity of Finance Act, 1976 al so cannot be questioned. In
view of the foregoing this petition should fail andit is
accordingly dismssed. There will be no order as to costs.

N. P. V. Petition di sm ssed.
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