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S.B. SINHA, J :

The substantial question of |aw involved in this appeal under Section

55 of the Monopolies and Restrictive Trade Practices Act, 1969 ('the Act’) is
whet her under Section 36A of the Act, (as it stood then), causation of |oss or
injury to the consuner of goods or service i's a sine qua non for initiation of a
proceedi ng t hereunder

One H.D. Murzell o nade a conplaint before the Director General of

I nvestigation and Registration alleging unfair trade practice against the
appel l ant herein as regards an advertisenent issued by them which appeared
in "The Tines of India" dated 16th Septenber, 1986 to the follow ng effect:

"Aerocol’s fam |y background:
Aerocol’s credibility as a wonder wood adhesi ve
stems from2 facts

* An addition to the Araldite and Aerolite famly, it
is a product from H ndustran C ba Geigy;.

* Al ready a market leader in UK it is known for
living up to its promse."

On the said conplaint, the Director General was directed to nmake a
prelimnary enquiry. Upon such inquiry, a report-was subnmitted on 15th
April, 1987. On the basis of the recommendati ons nade in the said
i nvestigation report, a Notice of Enquiry was issued by the Conmm ssion on
30th July, 1987 agai nst the appellant herein; the relevant portion thereof is as
under : -

"The respondent abovementioned is engaged in

sel l i ng adhesive under the trade nane Aerocol. It had
i ssued an advertisenent that appeared in Tinmes of

I ndi a dated 16.9.1986, making claimthat the product
is manufactured by it. It has conme to the notice of the
Conmi ssion that the said product is nmanufactured by
Ms Kiran Industries. The respondent by

m srepresenting to the public that the product s
manufactured by it while it is manufactured by sone

ot her conpany has caused | oss and injury to the
consuners and thereby indulged in the unfair trade
practice falling within the purvi ew of Section
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36A(1)(v) of the Act.

The respondent had also claimed that its product is the
market |eader in United Kingdom It has conme to the
noti ce of the Comm ssion that the claimmade by the
respondent has not been duly substantiated by it. The
respondent, by nmaking such tall claim has caused

loss and injury to the consuner and indulged in the
unfair trade practice falling within the nmeani ng of
Section 36A(1)(i) of the Act."

Pursuant to or in furtherance of the aforenenti oned Notice of

Enquiry, the appellant filed their reply not only controverting the allegations
rai sed therein but also raised prelimnary objection as regards maintainability
t her eof ; whereupon the Conmission, framed the follow ng issues:-

"1) Is the enquiry not |egally naintainabl e?

2) Didthe respondent indulge in any unfair trade
practice as alleged in the N 1.E and PIR?

3) In case Issue 'No.2 is decided in the affirmative
is the unfair trade practice prejudicial to the

public interest or /to the interest of any consuner

or consuners general ly?

4) Relief."

The Conmi ssion accepted the argunents rai sed on behalf of the

counsel for the Director General and held that the words "thereby causes | oss
or injury to the consuner" would not nmean actual loss or injury. The

Commi ssion in aid of its aforenentioned finding, relied upon the decision of

| arger Bench in Colgate Palnolive (India) Ltd. v. MR T.P. Comm ssion &

Os. in UT.P.E No.41 of 1984 decided on 19th June, 1991

Section 36A of the Act, as it stood then, reads as under :-

"36A. Definition of unfair trade practice.- In this
Part, unless the contest otherw se requires, "unfair
trade practice" neans a trade practice which, for the
pur pose of pronoting the sale, use or supply of any
goods or for the provision of any services, adopts
one or nore of the follow ng practices and thereby
causes loss or injury to the consunmers of such goods
or services, whether by elimnating or restricting
conpetition or otherw se, nanely :-

A bare perusal of the aforenmentioned provision would clearly go to

show that an unfair trade practice would nmean a trade practice which for the
pur pose of pronoting the sale, use or supply of any goods or for the provision
of any services, adopts one or more of the practices specified therein adopted
and as a result thereof loss or injury has been caused to the consuners of such
goods or services, either by elimnating or restricting conmpetition or
otherwise. It would furthernore clearly go to show that the two conditions
precedent nentioned therein are required to be read conjunctively and not

di sjunctively.

Thus, the aforenentioned provision, in our considered opinion

| eaves no manner of doubt that an inquiry can be initiated against the noticee
not only when it adopts or one or nore practices specified therein but al so
thereby it nust cause loss or injury to the consumers.
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Furthernore froma perusal of the notice dated 30.7.1987 itself it

woul d appear that definite allegations were made therein that by reason of the
i mpugned action on the part of the Appellant, the consuners suffered |oss or

i njury.

The Conmi ssion, therefore, in our opinion, commtted a manifest

error in holding that the actual |oss or injury need not be caused to the
consuners. This aspect of the matter has been considered by this Court in
HMM Ltd. v. Director General, Monopolies and Restrictive Trade Practices
Conmi ssion [(1998) 6 SCC 485], wherein it was held

"For holding a trade practice to be an unfair

trade practice, therefore, it nmust be found that it
causes loss or injury to the consunmer. |Insofar as
prizes are concerned, there has to be the intention of
not providing themas offered or creating the

i mpression that they are being given or are being

of fered free of charge when in fact they are fully or
partly covered by the anpbunt charged in the
transaction as a whole. The conduct of a lottery for
the purpose of promoting the sale, use or supply of a
product is an unfair trade practice. It is difficult to
see cl ear sustainable findings on the these aspects in
the judgnent under ‘appeal ."

Be it noted that the decision of the l'arger Bench of the Comm ssion in
Col gate Pal nmolive (I'ndia) Ltd., whereupon the Conmmi ssion relied upon has
been reversed by this Court in Civil Appeal Nos.891 of 1993 etc. by a

j udgrment delivered this date.

For the aforenentioned reasons, the inpugned judgnent. cannot be
sustai ned, which is set aside accordingly. The appeal is allowed but in the
facts and circunstances of the case, there will be no order as to costs.




