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The Judgrment of the Court was delivered by

R C. LAHOTI, J. The accused-appellant has been held guily of of-fences

puni shabl e under Section 302 and Section 376(2)(f) of Indian Penal Code.
The trial Court sentenced the appellant to death under Section 302 |IPC and
to undergo rigorous inprisonment for life and pay a fine of Rs. 10,000, in
default of paynment to undergo further R/. for 3 years, under Section
376(2)(f) IPC. Wiile the | earned Additional Sessions Judge nmade a reference
to the High Court for confirmation of death sentence under Section 366
Cr.P.C., the appellant preferred an appeal putting in issue his conviction
and sentence. The crimnal reference and the crimnal appeal were heard by
a division bench of Rajasthan H gh Court. The two I|earned Judges,
constituting the division bench, differed in their opinion. In the opinion
of one | earned Judge, the circunstantial evidence, on which rests the
prosecution case, was not sufficient to record a finding of guilty agai nst
the appellant on any of the charges franed against him In the opinion of
the other |earned Judge, the prosecution evidence was sufficient to sustain
the conviction, as recorded by the trial Court, though, the case was not
one of those 'rarest of rare cases' as would warrant death sentence being
awarded to the appellant. In view of the difference of opinion, the |earned
acting Chief Justice assigned the case for hearing by a third Judge under
Section 392 of Cr.P.C. The third | earned Judge has, on an i ndependent
appreci ation of evidence, recorded his own findings uphol dingthe
conviction of the accused on both the charges franmed agai nst himand thus
agreeing with one of the two | earned Judges constituting the division bench
in conclusion. In the result, the H gh Court has declined the confirnation
of death sentence but upheld the conviction on both the charges found
proved and di sm ssed the appeal |aying challenge to the conviction subject
to nodification in the sentence by substituting sentence of life inpris-
onnent for death sentence under Section 302 |IPC  The accused-appell ant has
filed this appeal by special |eave.

Kumari S, a young child aged about 5 years, was |ast seen at about 4 p.m
on 18th March, 1991 and thereafter she did not return home. At about 7 a.m
on 19th March 1991, Kishori Lal, PW informed BD (PW2), the unfortunate
father of S, that dead body of a girl was |ying near Mdhalla Basera on the
outskirts of village Kotputli. BD rushed to the place only to find that the
dead body was of none el se than his own daughter S. Bl ood was 00zi ng out
fromher mouth and private parts. A noose was al so found around her neck

At 7.25 a.m on 19.3.1991 first information report was | odged by BD at
police station Kotputli. O fence was regi stered under Sections 302 and 376
| PC. The inves-tigation comenced. The dead body was sent for post-nortem
exam nati on which was perforned at 9.30 a.m, on the sane day, by a nedica
board of three doctors. It was found that the victimwas brutally ravi shed
and thereafter killed. According to the nedical opinion the probable cause
of death of S was shock produced due to vaginal trauma and rupture of post-
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fornix along with asphyxia due to ligature around the neck. Al injuries
found on the person of the victimcould be around 6 of 24 hours old prior
to the time of post-nortem examnina-tion. The vaginal injuries, clotted

bl ood and injuries to post-fornix were indica-tive of rape having been
conmitted on the victim The clothes were renoved fromthe dead body and
sei zed. Slides of vaginal swab were prepared for cyto-chem cal analysis for
bl ood and semi nal stains. The forensic science |aboratory confirnmed
presence of G oup-B blood on the clothes of deceased.

The accused was arrested on 3.4.1991 on suspicion. On 4.4.1991, he was

medi cal | y exam ned. There was no injury on his private parts or on any

ot her part of body. The clothes on his person did not have any bl ood or

sem nal stains. He was a grown up nmal e of 21 years and capabl e of
perform ng sexual intercourse. On 5.4.1991, at about 12.30 p.m, he gave an
information Exbt. P/23 and in confirmation of the information |led the
police to a dry well wherefrom an underwear and bani yan wapped in a
newspaper dated 18.3.1991 were recovered. The clothes so recovered were
sent to forensic science |aboratory. According to report Exbt. P/ 27 human
senen was det ected on underwear. According to report Exbt. P/ 30 of forensic
sci ence |'aboratory human bl ood of group 'B was detected on the underwear.

The accused was chal | aned and char ge-sheeted for the offences as already
st at ed herei nabove.

The prosecution exam ned 21 witnesses in all. It is not necessary here to
extensively deal with the evidence adduced by the prosecution. Suffice it
to observe that there is no direct evidence connecting the accused with the
of fences charged. The prosecution case depends on circunstantial evidence.
The pieces of circunstantial evidence which have been found proved and held
as forging an incrimnating chain against the accused are as under :-

(i) | ast seen together;
(ii) abnormal conduct of the - accused;

(iii) recovery of underwear and baniyan (which was found to be stained with
senen and bl ood group 'B which.is also the bl ood-group of the deceased);

(iv) Fal se plea of alibi; and
(v) Accused abscondi ng since the date of offence.

We woul d proceed to exam ne each of the pieces of incrimnating
circunstantial evidence so as to find out if each one of the circunstantia
evidence is proved individually and whether-collectively it forges such a
chain of incrimnating circunstances as would fasten the guilt on the
accused beyond by shadow of reasonabl e doubt.

In Dhananjoy Chatterjee v. State of Wst Bengal, [1994] 2 SCC 220, (wherein
one of us, Dr. A S. Anand, J., as H's Lordship then was, spoke for the
Bench) this Court held as under

"In a case based on circunstantial evidence, the circunstances from which
the conclusion of guilt is to be drawn have not only to be fully
established but also that all the circunstances so established should be of
a concl usive nature and consistent only with the hypoth-esis of the guilt
of the accused. Those circunstances shoul d not be capabl e of being
expl ai ned by any other hypothesis except the guilt of the accused and the
chain of the evidence nmust be so conplete as not to | eave any reasonabl e
ground for the belief consistent with the i nnocence of the accused. It
needs no rem nder that |egally estab-lished circunstances and not nerely
i ndi gnation of the court can formthe basis of conviction and the nore
serious the crinme, the greater should be the care taken to scrutinize the
evi dence | est suspicion takes the place of proof.
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I n Dhananjoy Chatterjee’s case (supra), the decision of this Court in
Sharad Birdhichand Sarda v. State of Mharashtra, [1984] 4 SCC 116, was
relied on. In the later case, it was also held that a fal se explanation or
fal se plea taken by the accused can be used as an additional link in the
chain of circumstantial evidence subject to satisfication of three
essential conditions, nanely (i) various links in the chain of evidence |ed
by the prosecution have been satisfactorily proved, (ii) the said
circunstance points to the guilt of the accused with reasonable
definiteness, and (iii) the circunstance is in proximity to the tinme and
situation.

(i) Last seen together

On the point of |last seen together there is solitary testinmony of a child
wi t ness Shal u, PW/, aged about 4 years on 23.3.1992, the date of her

exam nation in the court. On asking a few questions by way of prelininary
exam nation the |learned Trial Judge found that the wi tness could ’'answer
some of the questions’. She stated that, acconpani ed by Phukl a-anot her
young girl, acousin of hers, and S the deceased, she had gone to purchase
bal | oon fromthe shop of Goma. While returning the accused told S that her
feet were nmudstai ned and he would wash her feet and saying so he took S

i nside his house, |eaving behind the two girls, including Shalu PW, who
returned to their houses | eaving S behind.

It is this testinobny which has been relied upon by the Trial Court as also
by the High Court as the evidence of 'l ast seen together’. The witness is a
child witness of very tender age and examned in the Court al nost a year
after the date of the incident. W have very carefully read the statenent

of this witness. There is nothing in her statenent to suggest that what she
is narrating in the court is the story of a day soon before the date and
time of the incident or the date on which dead body of S was found. To
constitute evidence of |ast seen together, the evidence nust definitely
permt an inference being drawn that the victimand the accused were seen
together at a point of time in close proximty with the tine and date of
the conmi ssion of crine. Fromthe evi-dence of Shalu, PW such an inference
cannot be drawn.

CGonma, to whose shop the three girls had gone to buy balloon, - has not been
exam ned.

There is something nysterious about the discovery of Shaluas a witness to
the incident. S has died. The third girl who was with S-and Shal u has not
been exam ned either in the Court or during investigation. The statenent of
Shahu was recorded during investigation on 25.3.1991, i.e. about six days
after the date of incident. Harish Chand Sharnma, the Investigating Oficer
was specifically asked how the nanme of this witness came to his know edge
during investigation? He gave an evasive answer saying that the fact that
Shal u was acconpanying S 'nmust have cone in the staement of the w tnesses’.
He was further asked to name the w tness in whose statenent Shalu's

ref erence was avail abl e but the investigation officer drew a bl ank and
could not tell the nanme of the witness from whom any clue as to Shalu was
received by him Thus how and in what manner the investigating officer cane
to | earn about Shalu, PW so as to record her statenent during

i nvestigation remains shrounded in mystery.

The fact remains that the testinony of Shalu, PW?7 aged 4 years, even if
taken at its face value, does not constitute such a circunstance as to draw
an incrimnating inference agai nst the accused and connect himw th the
crine.

(ii) Abnormal conduct of accused
Kalu Ram PWs stated that two or three days after the date of dead body of

S havi ng been found, he and Santosh, PW) had gone to see a novie in a
ci nema hall where the accused was enpl oyed as a gate-keeper. There the
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accused had enquired fromthemas to what was the puni shnment awardable to
an of fender who was found to have been conmitted rape on a girl and killed
her. The accused was told by the witness that the puni shment could be 20 or
even 40 years of inprisonment or inprisonment for life. Thereafter the wt-
nesses went to see movie in the cinema hall. During cross-exam nation, Kalu
Ram stated that the accused was his nei ghbour, previously known to him On
a pertinent question the witness stated that while nmaking such a query
there was no change in the facial expression of the accused, that is, he
had renai ned nor nal

Sant osh, PW9, did not support the version of Kalu Ram and was decl ared
hostile. Wthout going into the question as to whether the statenment of
Kalu Ram PWs is to be believed or not in view of the same having not been
supported by Santosh PWD, let us assess the intrinsic value of such
testinony as a piece of “incrimnating evidence.

It appears that to beginwith the death of S was a blind nurder and the
police was clue-less about the likely offender. The police appears to have
enbar ked upon-a search akin to a conbing operation and in that process
several " suspected characters were called and interrogated. Hari sh Chand
Sharma, PW21l stated that between 19th and 25th March, 1991 the accused
Subhash was called at the police station several tinmes for making
enquiries. He did not renmenber and was therefore not in a position to tel
how many nunber of times the accused Subhash was called for interrogation
or making enquiries. On seeing the case diary he stated that on 21.3.1991
the accused was definitely called twice on the same day though there is no
mention of what enquiries were nade from hi m- However, the accused was not
det ai ned and was sent back. Any person even if innocent and not connected
in any way with a gruesome crime which had recently occurred and was talk
of the town, if called by policeand interrogated as a suspect, would be
scared and be apprehensive of the likelihood of his being inplicated in the
crime. Placed in such situation if a villager, unaware of the |aw, happens
to ask a person, who he feels knows the things better than what he hinself
does, as to what would be the period of incarceration to be suffered by any
person for such an offence the inpulse for inquiry may be outcone of a
feeling of nervousness or nere inquisitiveness; such an enquiry is not
necessarily suggestive of the working of a crimnal mnd

(iii) Recovery of underwear stained with blood and semen Strangely enough
the underwear and bani yan t hough di scovered and sei zed, on an information
gi ven by the accused and on his pointing out apparently on a statenent
recorded under Section 27 of the Evidence Act, have not been produced and
exhibited in the court. What happened to these clothes is not known? There
is not investigation directed towards finding out and no evidence worth its
name col | ected and adduced in the court to show that the underwear and
bani yan were of the accused. Insofar as baniyan is concerned, it has no
stains of any type on it and therefore its discovery and seizure is
nmeani ngl ess and irrelevant. So far as the underwear is concerned, the

i nvestigation suffers fromanother infirmty also. Blood sample of the
accused was not collected and therefore not grouped. No evidence is

avail abl e to show as to what was the blood group of the accused and
therefore the possibility of blood on the underwear being of the accused
hi msel f cannot be and is not ruled out. The nunber and extent of spread of
stains is al so not known.

Shri Sushil Kumar Jain, the |earned counsel for the accused-appell ant has

pl aced reliance on Shankarlal Gyarasilal Dixit v. State of Mharashtra, AR
(1981) SC 765. Therein a charge under Sections 376 and 302 | PC was sought
to be substantiated on circunmstanctial evidence. One of the circunstan-tia
evidence relied on was that a human bl ood stain of "B group was found on
the accused’s pant which bl ood group was al so of the deceased. Anot her
circunstantial evidence relied on was that a stain of semen was found on
the under-pant of the accused. Vide para 28, this Court held that the
presence of blood-stain of "B group nmeasuring 0.5 cm in dianmeter on the
appel l ant’ s pant and of a dried stain of senen on his under-pant, were
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circunstances for too feeble to establish that the appellant raped or
nmurdered the victim 'B group is not unconmon group of blood and no effort
was nmade to exclude the possibility that the bl ood of the accused bel onged
to the same group. As regards the dried stain of semen on the appellant’s
under-pant, the court observed that the accused was a grown-up man of 30
years and no conpelling inference could arise that the stain was caused
during the course of the sexual assault committed by himon the victim

girl.

In the present case the age of the accused was about 21 years at the tine
of the incident. On his arrest he was subjected to nedical exani nation and
found to be a potent and capabl e person. Presence of senen stain on
underwear, assum ng that the underwear belonged to the accused though there
is no evidence adduced in this regard, is not by itself an incrimnating
pi ece of evidence connecting the accused with the crinme in question. So

al so the discov-ery of 'B _-group bl ood-stain on the underwear cannot be
treated as an incrim-nating pi-ece of evidence against the accused
connecting himwth the crinme because there is no evidence that the

under wear 'bel onged to the accused and further the possiblity of the

under wear' bei ng stai ned with the bl ood of the person to whomit bel onged,
or the accused if he was wearing it has not been rul ed out.

(iv) False plea of alib

The Hi gh Court has gone conpletely amss in holding that a plea of alib

was taken by the accused and that was found to be fal se. The accused has
not stated during his statenment under Section 313 Cr.P.C. and nowhere
suggest ed during cross-exam nation of prosecution witnesses that at the
time of the incident he was at a place wherefrom he could not have reached
the place of the offence on the date and at the time of its comm ssion

Al t hough the dead body of the victimwas found on the outskirts of the

vill age, however, there is no material available on record to fix the place
and the likely tinme at which rape was committed on S and then she was
nmurdered. What is being treated as the plea of alibi by the trial court and
the High Court is this. The accused appears to have been engaged as a
causal (not regular) gate-keeper at "Hira Mti’'-a |local talkies. The
proprietor of the cinema hall was exam ned to state /that on 18th and 19th
March the accused had taken | eave fromhis job and 'during those days he was
not present on duty. This piece of evidence was put to the accused during
his statement under Section 313 Cr.P.C..and inreply he stated ' Gal at Hai
(not correct). The purpose of asking questions during exanm nation under
Section 313 Cr.P.C. is to afford the accused personally an opportunity of
expl aining any incrimnating circunstance so appearing in evidence agai nst
him The accused may or may not avail the opportunity for offering his

expl anati on. The accused did not avail the opportunity and stood short by
sinply stating that the statenment of cinema owner was not correct.

Literal nmeaning of alibi is 'elsewhere’. In lawthis termis used to
express that defence in a crimnal prosecution, where the party accused, in
order to prove that he could not have committed the crinme charged agai nst
him offers evidence that he was in a different place at that tinme. The
pl ea taken shoul d be capabl e of meaning that having regard to the tine and
pl ace when and where he is alleged to have committed the offence, he could
not have been present. The plea of alibi postulates the physica

i mpossibility of the presence of the accused at the scene of offence by
reason of his presence at another place. (See Law Lexicon, P. Ramath Iyer,
Second Edition, P.87). Denial by an accused of an assertion nmade by his
enpl oyer that the accused was on | eave of absence fromduty on the date of
of fence does not, by any stretch of reasoning or logic, amunt to pleading
alibi.

We are clearly of the opinion that the accused-appellant has not taken a
pl ea of alibi and therefore the question of finding it false, and then
drawi ng an i nference adverse to him does not arise at all
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(v) Absconding of the accused

Was the accused absconding at all? Grave injustice has been done to the
accused by holding it as a fact that the accused was absconding after the
date of the incident and then treating the so-called absconding as a piece
of incrim-nating circunstantial evidence against the accused. According to
Hari sh Chand Sharma, the accused was arrested on 3.4.1991 (vide Exbt. P/21)
at Behror, which is a place situated at a distance of about 30-35 kns. from
village Kotputli where the incident had taken place. Though the accused is
al l eged to have been arrested at Behror but the meno of arrest was not
prepared at Behror; it was prepared at village Kotputli. The meno of arrest
does not state the arrest of accused having been nade at Behror. If the
accused was arrested at Behror there is no reason why the nmeno of arrest
shoul d not have been prepared at village Behror. At least this fact should
have been nentioned in the nmeno of arrest even if the sane was prepared at
village Kotputli. Secondly, Harish Chand Sharma hinself states that between
19. 3. 1991 and 25.3.1991 the ac-cused was called several times at the police
station and on 21.3.1991 itself he was called twice in a day. Thus, he was
al ways avail able tothe police. Kalu Ram PWs, acconpanied by a friend

Sant osh; 'PW9, had gone to see a novie in cinema tal kies Heera-Mdti two days
after the date of the incident and there the accused was present on his
duty. There is no evidence adduced by the prosecution to hold that soon
after the date of the offence the accused was found mssing fromhis

resi dence or the place of his enploynent and was not avail abl e, though
searched, at the place or places where nornmally he ought to have been
Hence, it could not have been hel d that the accused was abscondi ng.

Concl usi on

Thus, none of the pieces of evidence relied on as incrimnating, by the
trial court and the Hi gh Court, can be treated as incrimnating pieces of
circunstantial evidence agai nst the accused. Though the offence is gruesone
and revolts the human consci ence but an accused can be convicted only on

| egal evidence and if only a chain-of circunstantial evidence has been so
forged as to rule out the possibility of any other reasonabl e hypothesis
excepting the guilt of the accused. 1n Shankarlal Gyarasilal Dixit’s case
(supra), this Court cautioned - "human nature is too willing, when faced
with brutal crimes, to spin stories out of strong suspicions". This Court
has held time and again that between may be true and nmust be true there is
a long distance to travel which rmust be covered by clear, cogent and

uni npeachabl e evi dence by the prosecu-tion before an accused is condemmed a
convi ct .

The Trial Court and the Hi gh Court have proceeded on an assunption of
availability of five pieces forging links in the chainof circunstantia
evi -dence out of which we have found, as stated hereinabove, four of the
al | eged circunstances not to be pieces of incrimnating circunstantia
evidence at all. W are left with circunmstance no. 3 only, i.e., recovery
of underwear and baniyan stained with semen and hunman bl ocod group 'B

whi ch alone, in the fact and circunstances of the case di scussed

her ei nabove cannot form basis of conviction of thetaccused-appellant for
the of fence charged.

Before parting with the case we would like to place on record, an
observation of ours, touching an aspect of the case. There are cluel ess
crimes commtted. The factum of a cogni zabl e crinme having been committed is
known but neither the identity of the accused is disclosed nor is there any
i ndi cation avail able of the wi tnesses who woul d be able to furnish usefu
and rel evant evidence. Such offences put to test the wits of an

i nvestigating officer. A vigilant investigating officer, well-versed with
the techniques of the job, is in a position to collect the threads of

evi dence finding out the path which leads to the culprit. The ends, which
the adnmnistration of cirminal justice serves, are not achieved nerely by
catching hold of the culprit. The accusation has to be proved to hilt in a
court of law. The evidence of investigating officer given in the court
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shoul d have a rhythm explaining step by step how the investigation
proceeded | eading to detection of the offender and coll ection of evidence
against him This is necessary to exclude the |ikelihood of any innocent
havi ng been pi cked up and branded as cul prit and then the gravity of the
of fence arousi ng human synpat hy persuading the mind to be carried away by
doubt ful or dubious circunstances treating themas of ’beyond doubt’
evidentiary val ue.

The appeal s are allowed. Conviction of the accused-appellant under Sections
302 and 376(2)(f) of Indian Penal Code is set aside. He is acquitted of the
charges framed against him He shall be set at liberty forthwith if not
required to be detained in connection with any other offence.




