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CASE NO. :
Appeal (civil) 2765 of 2005

PETI TI ONER
Tam | Nadu State Transport Corporation Ltd

RESPONDENT:
S. Rajapriya and two others

DATE OF JUDGVENT: 20/ 04/ 2005

BENCH
ARI JI T PASAYAT & S.H KAPAD A

JUDGVENT:
JUDGMENT

(Arising out of SLP(C) No.6144 of 2004)

AR JI' T PASAYAT, J.

Leave granted.

Tami | Nadu State Transport Corporation Ltd. (hereinafter referred
to as the "Corporation’) calls in question legality of the judgnent
rendered by a Division Bench of the Madras High Court dism ssing the
appeal filed by the Corporation. By the inpugned order the D vision
Bench confirmed the conmpensati on awarded to the respondents by the
Mot or Vehi cl e Acci dent Conpensation Claim Tribunal, Principal District
Judge, Thanjur (in short the 'Tribunal’).

Background facts in a nutshell are as foll ows:

On 30.8.2001 one Sathyamurthy (hereinafter referred to as the
"deceased’) lost his life in an autonobile accident. 'H s w dow
(respondent no. 1) and minor son (respondent no.2) filed petition
cl ai m ng conpensati on under the Mtor Vehicles Act, 1988 (in short the
"Act’ ). Deceased’s mother was inpleaded as respondent no.2 in‘the claim
petition, while the Corporation was inpleaded as respondent - no.1. It
was stated in the claimpetition that the accident occurred due to rash
and negligent driving of the Corporation’s driver. Caimof Rs.20 |akhs
was made. Tribunal noted that the deceased was about 38 years of age
and was getting nonthly salary of Rs.4688/- (annually Rs.56,208/-) from
the Corporation. After deductions one-third for personal expenses
contribution of the deceased was fixed at Rs.37,472/- per annum | As
the deceased was about 38 years of age, nultiplier of 16 was applied.
Accordi ngly, the conpensation was worked out at Rs:.6,09,552/-. The
award was questioned in appeal before the Madras Hi gh Court and the
Di vi si on Bench as noted above, disnissed the sane.

In support of the appeal, |earned counsel for the appellant
submitted that quantumas arrived at by applying nultiplier of 16 is
hi gh. There is no appearance on behalf of the respondents in spite of
the notice. While issuing notice on 22.3.2004 the dispute was
restricted to the appropriate multiplier to be adopted. The question
regardi ng appropriate multiplier has been considered by this Court in
General Manager, Kerala State Road Transport Corporation, Trivandrumyv.
Susamma Thomas (Ms.) and Os. (1994 (2) SCC 176) and U.P. State Road
Transport Corporation and Ors. v. Trilok Chandra and Ors. 1996 (4) SCC
362).
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Certain principles were highlighted by this Court in the case of
Muni ci pal Corporation of Delhi v. Subhagwanti (1966 (3) SCR 649) in
the matter of fixing the appropriate nultiplier and conputation of
conpensation. In a fatal accident action, the accepted nmeasure of
damages awarded to the dependants is the pecuniary |oss suffered by
themas a result of the death. "How nuch has the w dow and famly | ost
by the father’'s death?" The answer to this lies in the oft quoted
passage fromthe opinion of Lord Wight in Davies v. Powel|l Duffregn
Associated Collieries Ltd. (1942 AC 601) which says:

"The starting point is the anbunt of wages

whi ch the deceased was earning, the ascertai nnent of
which to sone extent nmay depend on the regularity of
his enploynent. Then there is an estimte of how
much was required or expended for his own persona
and living expenses. -~ The balance will give a datum
or basic figure which will generally be turned into a
lunmp sum by taking a certain nunber of years’

pur chase. 'That sum however, has to be taxed down by
havi ng due regard to uncertainties, for instance,
that the wi dow ni ght have again nmarried and thus
ceased to be dependent, and other |ike matters of
specul ati on and doubt .™

The rule in comon |aw in Baker v.  Bolton (1979 (1) Al ER 774)
enunci ated by Lord El'l enborough was that "in a Cvil Court, the death
of a hunman bei ng could not be conplained of as a injury,". Indeed, the
maxi m action personalis noritur cum persona, had the effect that al
actions in tort, with very few exceptions, al so became extingui shed
with that person. G eat changes were brought about by the Fata
Accidents Act, 1846 (now Fatal Accidents Act, 1976) and the Law Reforns
(M scel | aneous Provisions) Act, 1934. Under the statute, as indeed
under the Indian Statute as well, there are two separate and di stinct
cause of action, which are naintainable in consequence of a person’s
death. There were the dependant’s claimfor the financial |oss
suffered and acclaimfor injury, |oss or damage, which the deceased
woul d have had, had he lived, and which survives for the benefit of his
estate.

The neasure of danmage is the pecuniary |oss sufferedand is
likely to be suffered by each dependant. Thus "except where there is
express statutory direction to the contrary, the damages to be awar ded
to a dependant of a deceased person under the Fatal Accidents Acts nust
take into account any pecuniary benefit accruing to that dependant in
consequence of the death of the deceased. It isthe net |oss on
bal ance whi ch constitutes the neasure of damages." Lord Wight in the
Davi es’ s case (supra) said, "The actual pecuniary1oss of each
individual entitled to sue can only be ascertained by bal ancing on the
one hand the |l oss to himof the future pecuniary benefit, and on the
ot her any pecuni ary advant age whi ch from what ever sources conmes to him
by reason of the death." These words of Lord Wi ght were adopted as
the principle applicable also under the Indian Act in Gobald Mt or
Service Ltd. v. RMK Veluswam (1962 (1) SCR 929) where this Court
stated that the general principle is that the actual pecuniary |oss can
be ascertained only by bal ancing on the one hand the | oss to the
claimant of the future pecuniary benefit and on the other any pecuniary
advant age which from what ever sources cones to them by reason of the
death, that is, the balance of loss and gain to a dependant by the
deat h, nust be ascert ai ned.

The assessnent of damages to conpensate the dependants is beset
with difficulties because fromthe nature of things, it has to take
i nto account nany inponderables, e.g., the life expectancy of the
deceased and the dependants, the amount that the deceased woul d have
earned during the remainder of his life, the anpunt that he would have
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contributed to the dependants during that period, the chances that the
deceased may not have |lived or the dependants nay not live up to the
estimated remaining period of their |ife expectancy, the chances that
the deceased m ght have got better enploynent or incone or might have
| ost his enploynent or income together

The manner of arriving at the danages is to ascertain the net
i ncomre of the deceased avail able for the support of hinself and his
dependants, and to deduct therefrom such part of his incone as the
deceased was accustoned to spend upon hinmself, as regards both self-
mai nt enance and pl easure, and to ascertain what part of his net incone
the deceased was accustoned to spend for the benefit of the dependants.
Then that should be capitalized by multiplying it by a figure
representing the proper nunber of year’s purchase.

Much of the cal cul ation necessarily remains in the real mof
hypot hesis "and in-that region arithnetic is a good servant but a bad
master"” since there are so often many inponderables. In every case "it
is the overall picture that matters", and the court nust try to assess
as best . as it can the |oss suffered.

There were two met hods adopted to determine and for cal cul ation
of compensation in fatal accident actions, the first the nultiplier
mentioned in Davies case (supra) and the second in Nance v. British
Col umbi a Electric Railway Co. Ltd. (1951 (2) Al ER 448)

The nultiplier method involves the ascertainment of the |oss of
dependency or the multiplicand having regard to the circunstances of
the case and capitalizing the multiplicand by an appropriate
multiplier. The choice of the multiplier is determ ned by the age of
the deceased (or that of the claimants whichever is higher) and by the
calculation as to what capital sum if invested at a rate of interest
appropriate to a stable econonmy, would yield the nultiplicand by way of
annual interest. In ascertaining this, regard should also be had to the
fact that ultimately the capital sum should al so be consumed-up over
the period for which the dependency is expected to |ast.

The considerations generally relevant in the selection of
mul tiplicand and multiplier were adverted to by Lord Diplock in his
speech in Mallett v. M Mngle (1969 (2) Al ER 178) where the deceased
was aged 25 and | eft behind his w dow of about the sane age and three
m nor children. On the question of selection of nultiplicand Lord
Di pl ock observed

"The starting point in any estinmate of the amunt of
the ' dependency’ is the annual value of the materia
benefits provided for the dependants out of the

earni ngs of the deceased at the date of his death.
But....there are many factors which m ght have led to
variations up or down in the future. H s earnings

m ght have increased and with them the anount
provided by himfor his dependants. They night have
di m ni shed with a recession in trade or he m ght have
had spells of unenploynment. As his children grew up
and becane i ndependent the proportion of his earnings
spent on his dependants woul d have been likely to
fall. But in considering the effect to be given in
the award of damages to possible variations in the
dependency there are two factors to be borne in m nd
The first is that the nore renmote in the future is
the anticipated change the | ess confidence there can
be in the chances of its occurring and the snaller
the all owance to be nade for it in the assessnent.
The second is that as a matter of the arithmetic of
the cal cul ati on of present value, the later the
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change takes place the less will be its effect upon
the total award of danages. Thus at interest rates
of 4- 1/2% the present value of an annuity for 20
years of which the first ten years are at $ 100 per
annum and the second ten years at $ 200 per annum
is about 12 years’ purchase of the arithmetica
average annuity of $ 150 per annum whereas if the
first ten years are at $200 per annum and the second
ten years at $ 100 per annumthe present value is
about 14 years’ purchase of the arithmetical mean of
$ 150 per annum |If therefore the chances of
variations in the ’dependency’ are to be reflected in
the multiplicand of which the years’ purchase is the
multiplier, variations in the dependency which are
not expected to take place until after ten years
shoul d have only a relatively small effect in

i ncreasing or dimnishing the "dependency’ used for
the purpose of assessing the damages.™

In regard to the choice of the nmultiplicand the Hal sbury’s Laws
of England in vol. 34, para 98 states the principle thus:

"98. Assessnent of dammges under the Fatal Accident
Act, 1976 \026 The courts have evol ved a nethod for
cal cul ati ng the anpbunt of pecuniary benefit that
dependants coul d reasonably expect to have received
fromthe deceased in'the future. First the annua
val ue to the dependants of those benefits (the

mul tiplicand) is assessed. In the ordinary case of
the death of a wage-earner that figure is arrived at
by deducting fromthe wages the estimted anount of
his own personal and |iving expenses.

The assessment is split into two parts. The
first part conprises damages for the period between
death and trial. The multiplicand is nultiplied by
the nunber of years which have el apsed between those
two dates. Interest at one-half the short-term
i nvestment rate is al so awarded on that multiplicand.
The second part is damages for the period fromthe
trial onwards. For that period, the nunmber of years
whi ch have based on the nunber of years that the
expectancy woul d probably have | asted; central to
that calculation is the probable Iength of the
deceased’s working life at the date of death."

As to the multiplier, Halsbury states:

"However, the multiplier is a figure considerably
| ess than the number of years taken as the duration
of the expectancy. Since the dependants can invest
their danmages, the lunp sumaward in respect of
future | oss nmust be discounted to reflect their
recei pt of interest on invested funds, the intention
bei ng that the dependants will each year draw
i nterest and sone capital (the interest el ement
decreasing and the capital draw ngs increasing with
the passage of years), so that they are conpensated
each year for their annual loss, and the fund will be
exhausted at the age which the court assesses to be
the correct age, having regard to all contingenci es.
The contingencies of life such as illness, disability
and unenpl oynent have to be taken into account.
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Actuarial evidence is adm ssible, but the courts do
not encourage such evidence. The calcul ati on depends

on selecting an assuned rate of interest. In
practice about 4 or 5 per cent is selected, and
inflation is disregarded. It is assumed that the

return on fixed interest bearing securities is so
much hi gher than 4 to 5 per cent that rough and ready
al l owance for inflation is thereby made. The

mul tiplier may be increased where the plaintiff is a
hi gh tax payer. The multiplicand is based on the
rate of wages at the date of trial. No interest is
all owed on the total figure."

In both Susamma Thonmas and Tril ok Chand’ s cases (supra) the
mul tiplier appears-to have been adopted taking note of the preval ent
banki ng ' rate of interest.

In Susamma Thomas’'s case (supra) it was noted that the norna

rate of interest was about 10% and accordingly the multiplier was
worked out. As the interest rate is on the decline, the nultiplier has
to consequentially be raised. Therefore, instead of 16 the multiplier
of 18 as was adopted in Trilok Chandra’s case (supra) appears to be
appropriate. In fact in Trilok Chand' s case (supra), after reference to
Second Schedule to the Act, it was noticed that the same suffers from
many defects. It was pointed out that the sanme is to serve as a guide,
but cannot be said to be invariabl e ready reckoner. However, the
appropriate highest nmultiplier was held to be 18.  The hi ghest
nmultiplier has to be for the age group of 21 years to 25 years when an
ordinary Indian Ctizen starts independently earning and the | owest
woul d be in respect of a person in the age group of 60 to 70, which is
the normal retirenent age.

Consi dering the age of the deceased and the principles indicated
above, the appropriate nultiplier would be 12 and not 16 as adopted by
the Tribunal and affirnmed by the High Court. By applying multiplier 12,
anmount of conmpensation is fixed at Rs.4,50,000/- (in round figures).
The Tribunal has fixed interest @9% per annumfromthe date of the
claimpetition. Taking note of the prevailing rate of interest in bank
deposits, the same is fixed at 7.5% per annum It is stated that a sum
of Rs. 4,00, 000/- has been deposited pursuant to the order dated
22.3.2004. The bal ance anpbunt shall be deposited with the Tribuna
within four weeks fromtoday. Qut of the total deposit 90% of the
anmount shall be kept in fixed deposit in the nanme of w dow (respondent
no. 1), mnor child (respondent no.2) and the nother (respondent no.3)
in the proportion of 35% 40% and 15% respectively. Rest 10%shall be
paid in cash equally to the wi dow and the nother. Fixed deposits shal
be made initially for a period of five years and no w t hdrawal
permtted and only nmonthly interest will be paid, so far as the fixed
deposits in the names of the wi dow and the nother are concerned. So far
as the mnor child is concerned, fixed deposit shall be made initially
for a period of five years and shall be renewed till the child attains
majority. The nonthly interest on the deposit shall al so be released
to the nother as the guardi an of the m nor

No | oan advance of any kind and/or pre-nmature encashnent shal
be permitted in respect of the fixed deposits. However, on an
application being made to the Tribunal and it being satisfied about the
urgency of any need and absence of financial resources to neet any
urgent financial need may permt |oan or advance or pre-mature
encashment by a reasoned order

Appeal is allowed to the extent indicated. No costs.




