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The Judgrment of the Court was delivered by BANERJEE, J. Leave granted.

The appeal pertains to the issue of interference of Court under Section 30
and 33 of the repealed Arbitration Act, 1940. Undisputably, in the
contextual facts, the award in question is a non-speaking award of a fornmer
Judge of the High Court at Patna who acted as an Urpire on appoi ntnent by
the Court. The award was namde a rule of court by a judgnent dated.29.4.1995
rejecting the petition under Sections 30 and 33 of the Act of 1940. The

H gh Court in appeal however set aside the award recording therein that the
award is Gherwise invalid in terns of clause (a) of Section 30 of the Act
of 1940 and hence the petition for special |eave to appeal to this Court.

Section 30 of the Act of 1940 was rather restrictive in its operation and
the use of the expression "shall" in the main body of the Section made it
mandatory to the Court that the award of “an Arbitrator shall not be set
asi de excepting for the reasons as nentioned therein nanely :

(a) Arbitrator or Umrpire has m'sconducted hinself;

(b) The award has been nade or passed after the supersession of the
Arbitration or the proceedi ngs becom ng i nvalid;

(c) Awar d has been inproperly procured or otherw se invalid.

These three specific provisions thus can only be taken recourse to in the
matter of setting aside of award and the law is so well settled on this
score, that we also do not feel it expedient to dilate on the i'ssue
excepting recording that since the parties chose their own arbitrators to
adj udi cate the disputes between them the parties cannot object to such an
adj udi cation or decision either upon the law or on the facts except howeyver
as envisaged in terms of Section 30 of the Act of 1940, since repeal ed and
as noticed above.

Needl ess to record that there exists a |ong catena of cases through which
the law seens to be rather well settled that the re-appraisal of evidence
by the Court is not permssible. This Court in one of its |atest decisions
(Arosan Enterprises Ltd. v. Union of India and Anr, [1999] 9 SCC 449 upon
consi deration of decisioni in Chanpsey Bhara & Co. v. Jivraj Balloo Spg, &
W/g Co Ltd., AIR (1923) PC 66, 1923 AC 480); Union of India V.Bungo Stee
furniture (P)Ltd, AIR (1967) SC 1032, [1967] 1 SCR324; .N. Chell appan v.
Secy, Kerala SEB and Anr, [1975] 1 SCC 289; Ms. Sudarsan Tradi ng Co: v.
Government of Kerala and Anr., [1989] 2 SCC 38 and State of Rajasthan v.
Puri Cdnstruction Co. Ltd. and Anr.. [1994] 6 SCC 485 as also in dynpus
Superstructures (P) Ltd v. Meena Vijay Kkeian & Ors., [1999] 5 SCC 651 has
stated that re-appraisal of evidence by the Court is not permssible and as
a. matter of fact, exercise of power to re-apprai se the evidence is unknown
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to a proceedi ng under Section 30 of the Arbitration Act. This Court in
Arosan Enterprises (supra) categorically stated that in the event of there
bei ng no reason in the award, question of interference of the Court would
not arise at all. In the event however, there are reasons, interference
woul d still be not available unless of vourse, there exist a tota
perversity in the award or the judgnment is based on a wong proposition of
law, This Court went on to record that in the event however, two views are
possi bl e on question of |law, the court would not be justified in
interfering with the award of the Arbitrator if the view taken recourse to
is a possible view The observations of Lord Dunedin in Chanpsey Bhard
(supra) stands accepted and adopted by this Court in Bungo Steel Furniture
(supra) to the effect that the Court had no jurisdiction to investigate
into the nmerits of the case or to exam ne the docunmentary and oral evidence
in the record for the purposes of finding out whether or nor the Arbitrator
has conmmitted an error of law. The Court as a matter of fact, cannot
substitute its own eval uation and conme to the conclusion that the
Arbitrator had acted contrary to the bargain between the parti es.

Be it noted that the award of a Arbitrator is ordinarily final and

concl usive unless a contra intention is disclosed in the agreenent itself.
This Court _in-Ralliaram Union of India v. AL. Railiaram [1964] 3 SCR 164
stated that right or wong the decision of the Arbitrator is binding
excepting in the case of error of law on the face of it or in the event the
award itself or in a docunent actually incorporated in it, there is found
sonme | egal proposition which stands out to be the basis of the award and
which is erroneous. Ralliaram’'s decision expressly records that the civi
courts cannot exerci se apparent power over the decision of an arbitrator,
wong or right irrespective (excepting however the situation noticed
above).

In Jivraj Bhai U S. and others v.Chintaman Rao Balaji & O's., [1964] 5 SCR
480 it has also been laid down that it i's not-open to court to specul ates
where no reasons are given by the Arbitrator as to what inpelled the
Arbitrator to arrive at his conclusion and it is not open to the court to
attenpt to assess the nmental process by which the Arbitrator has reached
his conclusion where it is not disclosed by the terns of the award. Law
thus seens to be well-settled on the score of exerci'se of jurisdiction of

| aw courts as regards interference with an award of Arbitrator or Urpire as
the case may be.

Turning attention on to the factual matrix of the matter in issue, the
records depict that by reason of certain disputes, the appellant herein

i nvoked the arbitration clause and appointed an Arbitrator together with a
request calling upon the respondent herein to appoint its Arbitrator. The
two Arbitrators entered into the reference arid disagreed as a result of
whi ch the same was referred to the unpire but the unpire gave an ex-parte
award to the tune of Rs. 2,76,000. The defendant, respondent herein
chal |l enged the award before the Cvil Court which was set aside being ex
parte and the matter was renmtted back to the Unpire who, however, resigned
because of his ill health and subsequently, on the request of the parties,
the Gvil Court by an order dated 7.8.1992 in Msc Case No 5 of 1991
appointed an Urpire in place and stead of the earlier Urpire. The record
further depicts that the Unpire on 25.4.1994 did pass the award which inter
alia records the foll ow ng:

"I, therefore, do hereby award and determ ne that the respondents shall pay
to the claimants a sumof Rs. 2,44,000 (Rs, two |akh forty four thousand

only)".

Subsequently, the factual score depicts that steps were taken before the
Cvil Court for the award to be made to be a rule of court and the | earned
Subordi nate Judge, 1st at chas, Bokaro by an order dated 29.4.95 nade the
award a rule of court in the follow ng terns.

"that the objection petition dated 3.6.94 is hereby rejected and the Award
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is hereby nmade a rule of the court on contest with cost. Further it is also
ordered that nme plaintiff/claimant is also entitled for three categories of
interest i.e. for pre-reference period starting from®6.9.85 to 23.9. 87,
pendente lite interest starting from24.9.87 to 29.4.95 and future til
actual paynent is made against the principal sumof Rs 2,44,000 at the rate
of prevailing in the Nationalised Bank fromtine to tine."

On appeal however, the High Court set aside the award being an ' ot herwi se
invalid award in terns of Section 30(e) of the Act of 1940. |n paragraph
11 of the judgnment inpugned before this Court, the High Court stated as
bel ow.

"On a thoughtful consideration of the matter, | reach the conclusion that
it was not possible for the unpire in the given situation to award any
amount at all to the plaintiff. On the other hand, the defendant was
undoubtedly entitled to a sumof Rs. 71,400 by way of risk purchase
differential, because the plaintiff nspite of repeated extensions had filed
to deliver the goods conpelling the defendant to purchase the materials at
a higher price fromel sewhere. Learned counsel for the appellant is,
therefore, right in his subnission that the inpugned award anounts to
putting a prenmiumon dishonesty, and rewards the plaintiff who is
responsi bl e for repeated breaches of the contract for nual afi de reasons. |
am therefore; unableto uphold the award, and is fit to be Set aside,
being an '’ ,.,.otherwi se-invalid" award in ternms of Section 30(a) of the
Act . "

By reason of the above this Special Leave Petition has been filed wherein
noti ces have been issued and the appeal is disposed of upon |eave being
granted as above,

M. Upadhyay, |earned counsel appearing in support of the Appeal rather
strongly contended that the H gh Court in an appeal fromthe order of the
1st Subordinate Judge. Bokaro in making the award, the rule of court ought
not to have interfered with the sane, neither Hi gh Court had any authority
of jurisdiction to deal with the nmatter as it has been so done. It is on
this score that appellant herein placed strong reliance on the decision of
this Court Arosan 's case (supra). The respondent on the other hand with
however equal vehenence and zest contended upon reliance on the judgnent of
this Court in State of Andhra Pradesh and Ors v, ‘R V, Rayamn & Os,
[1990] 1 SCC 433 that in the matter of challenging the award 'there are
often two very distinct and separate grounds-one being an error apparent on
the face of the award and the other is that the Arbitrator has exceeded his
jurisdiction : whereas in the former the court can |l ook into the agreenent
and upon consi deration of the agreenent, the award can be set aside and in
the latter, the award can be set aside on the ground that the Arbitrator
has exceeded his jurisdiction and the evidence starting on the face of the
award will be admitted in order to establish whether the jurisdiction had
been exceeded or not since the nature of the dispute is something which has
to be deternm ned whatever mght be said about it in the award by the
Arbitrator, The entire subm ssion of the respondent is based upon the
judgrment in Rayanim (supra). Unfortunately, however, the judgnment of this
Court Rayani m (supra) has been misread and not appreciated. In no uncertain
terms Mukherjee. C. J. stated that only in a speaking award the court can

| ook into the reasoning of the award and it is not open to the court to
probe the nental process of the Arbitrator and specul ate, where no reasons
are given by the Arbitrator, as to what inpelled the arbitrator to arrive
at his conclusion (vide paragraph 6 of the judgnment at page 437 of the
Report).

Next in the line of decisions relied upon by the respondent is a recent one
of this Court in the case of V.G George v. Indian Rare Earths Ltd: & Anr,
[1999] 3 SCC 762. Rel evance of the decision on the nmerits of the natter in
the instant appeal would be dealt with i mediately hereinafter but before
so doingj it would be convenient to note the observations of this Court in
paragraph 6 (at page 764 of the Report) wherein it has been categorically
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stated that the Court was concerned with clause (a) of Section 30 of the
Arbitration Act which enmpowers the courts to set aside an award on the
ground that an arbitrator or unpire has m sconducted hinmself or the
proceedi ngs-this observation of the Court itself takes put the relevancy of
the decision in the matter since presently we are concerned with clause (c)
of Section 30 of the Arbitration Act to wit: "otherwise invalid , This is
however, apart fromwhat is noticed herei nbel ow as detail ed subm ssi ons
have been nade relying upon the judgnent of this court. The recordi ng of
facts by mis Court in paragraphs 11, 12 and 13 stand out singularly

si ngul ar distinguishing feature between V.G Ceorge and the appeal under
consi deration before this Court presently. For conveni ence sake, the above
not ed paragraphs are set out hereinbel ow

"11 .Conming to the present appeal we find that in the inpugned award t he
arbitrator has stated the case of the parties, the issues framed by him
his findings on each issue-and the anbunt awarded. W may al so state here
that in the counter-affidavit dated 23.5.1983 Filed by the present
appel | ant before the teamed Sub-Judge it had been clearly stated that the
contract i's evidenced by three integrated docunents nanely (i) tender dated
3.5.1979, (ii) work order dated 15:5.1979 and (iii) agreenment dated
24. 3. 1979.

12. Qut of the clains under 10 heads the arbitrator awarded anount under
Clains 3 and 9 of the appellant. Qut of 51 issues framed by the arbitrator.
| ssues 15 to 18 were in respect of Claim3 .and Issues 31 to 37 were in
respect of Claim9. W quote below Issues 15 to 18 in respect of Claim3.

"15. Whether six acres alone out of the mning area covered by the tender
formwere avail abl e for mning on account of obstruction of

Kudi ki dappukars, ex-workers of Associated Mnerals Co. Ltd. and the | oca
public as alleged by the claimant in para 14 of the State of d ain®

16. Whether it was the respondent’s duty to see that the entire extent of
mning area detailed in the tender formwas available for nining and that
the mining could be carried out w thout hindrance and the respondent failed
to discharge its duty? OR Wiether it was the claimant’s responsibility to
settle all problens and objections which arose in the course of nining

wor k?

17. Whether the claimant’s suffered |l oss as nentioned in para 14 of the
State of dainf

18, Whether the respondent is |iable to nake good the | oss nentioned in
Issue 17 and if so, to what extent?"

13v In respect of the above issues the arbitrator has given his findings
whi ch are as foll ows:

"*15. The allegation that six acres of |and al one out of the mning area
covered by the tender formwas available for mning is not correct. In 243
acres of land covered by the tender form put of which 92 acres belonged to
the respondent, nore than necessary area sufficient to mne and supply the
contract quantity of 2,00,000 to 2,20,000 MI of raw sand was actual ly
avai l able for mning, but, on some days in April and except on one day,
during the whole nonth of May 1980, nining of raw sand even in the
avai | abl e area and supply of raw sand fromnere were not possible, on sone
days partially and on other days wholly, on account of obstruction by

kudi ki dappukars and the | ocal public.

16. Claimant’s right under the contract was purely personal, it did not
amount to an interest in the 243 acres of |land covered by the contract and
he coul d not sue strangers in his own nanme in respect of that land, it was
his responsibility to settle all problenms and objections which arose in the
course of the mining work between himand his mining workers, but not with
strangers |ike kudi ki dappukars and the | ocal public who claimed either
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rights in the land or rights and privil eges against the respondent, and it
was the respondent’s duty to see that the entire extent of mining area
detailed in the tender formwas avail able or mining and m ning operations
could be carried on there quietly and wi thout hindrance, and whenever
conpl ai nt regardi ng obstruction was received the respondent tried to

di scharge that duty by appealing to public authorities for help, but

wi t hout success.

17-18, Claimant suffered loss to the extent of Rs. 2,81,461,26 and the
respondent is liable to make good that |oss."

The factual narration of V.G George 's decision (supra) as above nakes it
evi dent and thus distinguishable fromthe factual elenent of the present
appeal .and we need not dilate thereon in any farther detail suffice it to
record that the decision in V.G George does not have any manner of
application both by reason of the observations of this Court in paragraph 6
of the Report as noticed above, as also by reason of distinguishable
factual feature, as such the decision does not |end any support to the
respondent herein.

Simlar is the situation pertaining to a decision of this Court in

Associ ated Engi neering Co. v. Governnment of Andhra Pradesh & Anr.. [1991] 4
SCC 93. The decision i's clearly distinguishable since the Unpire made a
speaking award with reference to clainms and gave reasoni ngs for awarding
those clainms. The fact situation in Associ ated Engi neering Co. depicts that
Arbitrator has not only acted arbitrarily and irrationally but he has, in
fact, (Unpire in the decision) abdicated the agreenent and went much beyond
the scope of the agreement. This travelling outside the bounds of the
contract has led this Court to cone to a conclusion that the arbitrator has
acted without jurisdiction. Incidentally, this Court in paragraph 24
recorded the state of |aw as bel ow

" ST But if he has remmined inside the paraneters of the contract
arld has construed the prOV|S|ons of the contract, bis award cannot be
interfered with unl ess he has given reasons for the award di scl osing an
error apparent on the face of it"

The exposition of law thus in Associated Engi neering (supra)-is in no way
different and as a matter of fact travels alongwith the decision noticed
herei nbefore in this judgment and not de hors the sane.

The Arbitrator or Unpire as the case may be, has no authority or
jurisdiction to abdicate the terns of the contract or what the parties
desired under the contract and not beyond the sane. As a matter of fact in
Associ at ed Engi neering (supra) the Urmpire has, as regards the claim
directed paynent of a sumof Rs, 4.25 (Rupees four and paise twenty-five)
per sq. netre of napa slab lining towards escal ation in the cost of napa
sl abs and there was, in fact, no provision in the contract allow ng

escal ation for napa slabs and it is on this score, this Court cane down
heavily upon the authority of the arbitrator to direct paynent of
escal ati on charges when the agreenent does not provide for the same. The
deci sion thus in Associ ated Engi neering (supra) also'i's of no assistance to
the respondents herein.

Presently in the contextual facts, there is no evidence on record that the
unpi re has overstepped his jurisdiction or has travell ed beyond the
agreenment and it is in this perspective that the court ought not to have
entertained the objection and set aside the award as passed by the chosen
forum of the parties. The High Court thus was in manifest error in
entertaining the appeal and setting aside the awards. The order as passed
by the Hi gh Court cannot be sustained and the | aw being well settled on the
score shoul d not have been m sread and ni sapplied by the H gh Court.

The appeal is allowed. The order of the 1st Sub-Divisional Judge. Bokaro
stands restored. There shall however be no order as to costs.
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