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ACT:

El ection Dispute-Petition grounded on corrupt Practices
Matter, if of wder inport than’ Particulars' -Trial’
neani ng of-Procedure if includes Power’s--Amendnment, if’

and when perm ssi bl .e- Power of El ection Tribunal-Person, when
can be said to be enployed for Purposes of el ection-Contract
of service and cont ract for services-Distinction-
Representation of the People Act (XLIII of 1951),  ss. 81
83, cls. (1), (2) & (3), 90(2), 92, 123 cls. (7) & (8) - Code
of Cvil -Procedure (Act V of 1908), 0. VI, r. 17.

HEADNOTE:

The respondent filed a petition under s. 81 of the
Representati on of the People Act chall enging the election of
the appellants to the Utar Pradesh Legislative Assenbly on
the ground that they had commtted corrupt practices, the
materi al all egations
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being, (1) that the appellants " could in the furtherance of
their election enlist the support of certain Governnent

servants ", and (2) that the appellant No. 1 had -enployed
two persons in excess of the prescribed nunmber for his
el ecti on purposes. No list of particulars @of corrupt

practices wunder S. 83(2) O the Act was attached to the
petition. Thereafter the respondent applied under s. /83(3)
O the Act for an amendment of his petition by adding the
nanmes of certain village Headmen (Mikhias) as having ' worked
for the appellants and |l ater on beconme their polling agents.
The Election Tribunal allowed the amendnent, when a fresh
petition on those allegations would have been tine-barred,
hol ding that what were sought to be introduced by it were
"mere particulars of the charge already nade, and held that
corrupt practices under ss. 123(8) and 123(7) had been
conmitted by the appellants. It accordingly declared the
election void under S. 100(2)(b) of the Act. It was
contended on behalf of the appellants that the Election
Tri bunal had no power either under s. 83(3) O the Act or
under 0. VI, r. 17 O the Code of Civil Procedure to allow
the anendnent in question and its finding that the appell ant
No. | had enployed the two persons in addition to the
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prescri bed nunber was m sconceived in | aw.

Held, that although the term’ ' matter’ in S. 83(3) was of
wi der inport than 'particulars | to be stated under s. 83(2)
and woul d conprehend the grounds on which the election was
sought to be set aside, s. 83(3) was not an exhaustive
provision on the power of anendment, its application being
limted to allegations of corrupt and illegal practices, and
that, therefore, in respect of other matters, the power of
amendnment under 0. VI, r. 17, read with s. 90(2) of the Act

was not excluded, and the rmaxim expression exclusio
alterius, would not apply.
The word "trial’ ins. 90(-2) of the Act is used in a wde

sense as including the entire proceedings before the
Tribunal fromthe time when the petition is transferred to
it under s. 86 of the Act till the pronouncenent of its
awar d.

There is no antithesis between ’procedure’ in s. 90(2) and
powers’in s. 92 of the Act and Were an. application would
lie to the Tribunal under s. 90(2) it would have’ the power
to pass;, the necessary order on it.

The object of the |egislature in enacting s. 92 of the Act
was to place the powers of the Tribunal in respect of the
matters rmentioned therein as distinguished from the other
provi sions of the Code, on a higher footing.

Sitaramv. Yograjsing, Al.R (1953) Bom 293, approved.
Jagan Nath v. Jaswant Singh, (1954) S. C. R 892, referred
to.

Sheo Mahadeo Prasad v. Deva Sharan, A |. R (1955 Patana
Si, di sapproved.
372

Wil e the Election Tribunal had undoubtedly the power under
s. 83(3) of the Act to allow an anendnent. in respect of any
particulars of illegal and corrupt practices, or to permt
new instances to be included, provided the grounds or
charges were specifically statedin the petition, its power
to amend a petition under 0. VI, r. 17 O the Code of G vi
Procedure could not be exercised so as to permt new grounds
or charges to be raised or the character of the petition to
be so altered as to nmake it in substance a new petition
when a fresh petition on those allegations would be tine-
barr ed.

Beal v. Smth, (1869) L. R 4 C P. 145; Geenock Election
Case, (1869) L. R 4 C P. 150 (footnote); Carrickfergus
Case, (1869) 1 OM & H 264; Dublin Case, (1869) 1 OM &
H 270 and Maude v. Lowey, (I 874) L. R_. 9 C P.~ 165,
referred to.

Chayan Das v. Amr Khan, [1920 L. R 47 1. A~ 255, not
fol | oned.

Held further, that the anmendment introduced a new charge,
altered the character of the petition and was beyond the
powers of the Tribunal and necessary evi dence had not been
adduced to support a finding as to the additional enploynent
and no corrupt practices either under cl. (7) or: (8) O S
| 23 had, therefore, been conmitted.

In deciding the question as to whether any person in
addition to the nunber permtted by the Act had been
enpl oyed by a candidate for his election purposes, the well-
establ i shed distinction between a contract for services and
a contract of service nust be borne in mind and in absence
of any evidence to show that the contract with the person
engaged was one of service,-that he was to do the Wrk
personally, wth or without the assistance: of others, lie
could not be held to have been enployed in | aw.

Collins v. Hertfordshire Central Council, (1947) K. B. 598
and Dhayangadhar a Chemical Wrks Ltd. v. State of
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Saurashtra, (1957)S. C. R 152, relied on

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil AppEal No.333 of
1956.

Appeal by special |eave against the judgnent and order dated
March 23, 1955, of the Election Tribunal, Lucknow, in
El ection Petition No. 320 of 1952.

C. K. Daphtary, Solicitor General of India, R C. Cupta,
J. S. Trivedi and S. S. Shukla, for the appellant.

K. S.- Krishnaswany lyengar, S. P. Sinha and R  Patnai k
for respondent No. 1.
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1956. Decenber 21. The Judgnent of the Court was delivered
by
VENKATARAMA Al YAR J.-This is an appeal by special |eave
against the order of the Election Tribunal, Faizabad,

declaring the election of the appellants to the Legislative
Assenbl y, Uttar Pradesh from the Lucknow Centra
Constituency, void under s. 100(2)(b) of the Representation
of the People Act No. XLIIl of 1951, hereinafter referred to
as the Act . The Constituency i s a doubl e- nenber
Constituency. one /of the seats being reserved for a nenber
of the Schedul ed Castes. The -polling, took place on 31-1-
1952, and the two appellants we-re declared  elected, they
having secured the |largest nunber of votes. ~On -June 10
1952, the respondent herein filed a petition under S. 81 of
the Act alleging that the appellants had conmtted a nunber
of corrupt practices, and prayed that the el ection mght be
decl ared whol Iy voi d.

The appellants filed witten. statements denying these
al l egations, and on the pleadings, issues were framed on
January 17, 1958. Then followed quite 'a spate of
proceedi ngs, consisting of applications for fram ng of fresh
issues for better particulars and for anmendnent of the
el ection petition, to which a nore detailed reference’ will
presently be nade. As a result of these proceedings, it was
not until Septenber, 1954, that the hearing of the petition
began On March 23, 1955, the Tribunal delivered its judgnent
and, by a mgjority, it set aside the election on two
grounds, (1) that the appellants had obtai ned the assi'stance
of four village officers, Mukhias, in furtherance of. their
el ection prospects and had thereby contravened s.123(8) of
the Act; and (2) that the first appellant had enpl oyed for
paynment in connection with high election two persons in
addition to the nunmber permtted by Rule 118 read wth
Schedul e VI, 'nanely, Ganga Prasad and Vi swanat h Pande, and
had there by infringed s. 123(7) of the Act. Before us, the
appellant’s dispute the correctnes’s of the conclusions on
both these points.

As regards the first point, the main contention of the
appel l ants that the charge that they had enpl oyed

374

four Mukhias in furtherance of their, election prospects was
not pleaded in the petition as originally presented and that
it came in only by an amendnent dated Novenber 28, 1953,
that. the Tribunal had no power to order that anendment, and
t hat, accordi ngly, the findi ng t her eon shoul d be
di sregarded. It is necessary for a correct appreciation of
the contentions on either side to state the facts leading to
thi s amendment .

The material allegations in the petition as it was presented
on June 10, 1952, are contained in para 7(c), and are as
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fol | ows:

"That the respondents Nos. 1 and 2 could in furtherance of
their election enlist the support of certain Governnent
servants. The District Magistrate, Lucknow, organised the
opening of eye relief canps, and these functions were
utilised for the election propaganda of the respondents Nos.
1 and 2. An eye relief canp was proposed to be opened on
Decenmber 16, 195 1, at Kakori by Sri C. B. Gupta, Mnister,
Cvil Supplies, UP., one of the chief organisers of the
election of the respondents Nos. 1 and 2. An election
nmeeting was advertised by the workers of the respondents
Nos. I and 2 to be’ held within a short distance of the
proposed eye relief canp on the sane day. This neeting was
anongst ot hers addressed by Sri G B. Pant, Chief Mnister,
UP., Sri C. B. Gupta and the respondent No. 1. It was also
attended by the Patwaris and Qanungo of the, Kakori Circle
i ncl udi ng the Tahsil dar, Lucknow and the Duty Superintendent
of Police, Lucknow.

"On Decenber 27, 1951, an eye relief canp was simlarly.
organi sed and opened at Kakori. The cerenbny this time was
performed by Ms. Vijay Lakshmi Pandit ’'and imrediately
thereafter from the sane platformand at the same place
el ection speeches were nmade and the audience exhorted to
vote for Ms. Vijay Lakahm Pandit, a candidate for the
House of the People fromthat area and respondents Nos. 1
and 2. This neeting was attended ~-by, the District

Magi strate. Lucknow, Sub Divisional = Mgistrate, Lucknow,
Deputy Superintendent of Police, Lucknow,
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Tahsildar, Lucknow and Patwaris and Qanungo of Kakori
Crcle. The respondents Nos. | and 2 by this device

succeeded in creating an inpression on the voters that they
had the support of the district officials.

There was no list of particulars attached to the petition as
provided in s. 83 (2) of the Act-:

On Decenber 15, 1952, the first appellant filed his witten
statenent, and therein he stated with reference to/ para 7
(c) that it was "wong and denied that the “answering
respondent in furtherance of his election enlisted the
support of any government servant." He also stated that the
al l egations were not acconpanied by a list, and were vague
and lacking in particulars and were |iable to be struck off.
The witten statenent of the second appellant filed on
Decenber 20, 1952, was al so on the sanme |lines as those  of
the first appellant. Respondent No. 4, who was’ a defeated
candi date and supported the respondent herein, filed a
witten statement on Decenber 3, 1952, wherein he alleged
that the appellants had obtained services  of vill age
of ficers, such as Lanbardars and Sarpanches in furtherance
of their election prospects. Respondent No. 9 who was
anot her defeated candidate also filed a witten statement on
the sanme day, adopting the allegations in the statenent of
the fourth respondent adding Mukhias to the list of village
officials whose assistance was procured by the Appellants.
On January 10, 1953, the respondent filed a replication to
the witten statenments of the appellants, wherein he stated
as follows

"As stated in the petition, the denial of the respondents
Nos. 1 and 2 is absolutely wong, inasmuch as many
CGovernment servants worked for, issued appeals and becane
pol ling agents for respondents | and 2. In these neetings at
Kakori many governnent servants took part and sonme worked
for furtherance of the election of respondents Nos. | and 2
and issued appeals to the public to vote for respondents
Nos. | and 2 and al so became their polling agents."
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On January 24, 1953, the appellants filed a witten
statenment objecting to the reception of the replication

49
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on the ground that the petitioner (respondent) had no right
to file it and that it was a nere device to add to the
original petition. They also filed an application on the
sane date for a prelimnary hearing of «certain issues
relating to the contentions raised by themin their witten
statenments that the allegations in the petition were vague
and should be struck off for want of particulars, and the
same was posted for hearing on February 25, 1953. Argunents
were heard on these issues on that day and again on August
25, 1953, and the follow ng days, and on Cctober 31, 1953,
the Tribunal passed an order striking off sone of the
allegations in the petition and calling upon the petitioner
to give particulars in respect of others. Dealing with para
7 (c) of the petition, the order stated

" Paragraph 7 (C) is not vague. It shall remain as it is.
Correspondi-ng paragraph of the replication introduces sone
new matters. Therefore, the sane shall be disregarded. The
Petitioner has not named ,the CGovernnent servants. He shal
supply the names of the officials including those of the
Patwari s and Qanungoes."

Meantinme, after the prelimnary argunent aforesaid had
conmmenced and before it was concl uded, the respondent filed
on February 27, 1953, an application for anendment of his
petition, the order on which is the nain target of attack in
this appeal. It was presented under s. 83(3) of the Act,
and prayed that the petitioner " be allowed to anmend the
details of para 7(c) by adding the words Village Headnen’
with their names and the fact that they worked and issued
appeal and subsequently they becanme the -polling agents of
respondents Nos. 1 and 2. It nmentioned for the first time
the nanmes of the Mikhias whose assi stance the appellants
have been held to have obtai ned. This application was
opposed by -the appellants on the ground that the anmendnent
did not fall withins. 83(3),that, the matters sought to be
i ntroduced thereby were new charges, and if adnitted, they
woul d alter the very character of the petition, and that it
should not be granted, as a fresh petition on those
all egations would be barred on that date: I't should be
ment i oned
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that oh January 22, 1953, respondent No. 4 had filed an
application to raise additional issues on his avernments that
the appellants had obtained assistance from the village
of ficers. That application was also contested by the
appel | ants. It would appear that this application and the
amendnment petition were heard together. On Novenber 10,
1953, the Tribunal by a majority passed an order disnissing
the application of the fourth respondent for additiona
i ssues. "On Novenmber 28, 1953, it allowed, again by a
majority, the application of the respondent for anendnent
observing that the matters sought to be introduced were
nerely particular in respect of the charge set out in paré&
7(c) of the petition, "that the respondents | and 2 could in
furtherance of their election enlist the support of «certain
CGovernment servants", and further that 0. VI, r. 17 of the
Cvil Procedure Code was applicable to proceedings before
the El ection Tribunal’

The appellants attack the correctness of this conclusion
and contend that the Tribunal had no power either under s.
83(3) or under 0. VI, r. 171 to order the anendnment in
guestion.- They also contend that even if the Tribunal had
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the power to order Anendnent, the order in question is not

justified on the merits, and is erroneous. It is necessary
to set out the statutory provisions bearing on the question
S. 81(1). An election petition calling in question any

el ection may be presented on one or nore grounds specified
in sub-ss. (1) and (2) of s. 100 and S. 101 to 'the El ection
Conmi ssion by any candi date at such election or any elector
in such form’and within such tine but not earlier than the
date of publication of the name or nanmes of the returned
candi date or candidates at such | election under s. 67, as
may prescribed.

S.83(1). An election petition shall contain a concise
statenment of the material facts on which the petitioner
relies and shall be signed by the petitioner and verified in
the nmanner laid down in the Code of 'Civil Procedure, 1908
(Act V of 1908), for the verification of pleadings.

378

(2) The ~petition shall be acconpanied by a list signed and
verified /in like manner setting forth full particulars of
any corrupt or illegal practice which the petitioner
al l eges, including as full a statement as possible as to the
nanes of the parties alleged to have conmitted such corrupt
or illegal practice and the date and place of conm ssion of
each such practice.

(3) The Tribunal nay, upon such terns as to costs and
ot herw se as it may direct at any tinme, allow the
particulars included in the said |ist to be anmended or order
such further and better particulars in regard to any matter
referred to therein-to be furnished as may in its opinion be
necessary for the purpose of ensuring a fair and effectua
trial of the petition.

85.1f the provisions of s. 81, s. 83 or s.~ 117 are not

conplied wth, the Election Comm ssion shall dismiss the
petition.

90 (2). Subject to the provisions of this Act and of any
rules nmade thereunder, every election petition shall be
tried by the Tribunal, as nearly as nay be, in accordance

with the procedure applicable under the Code ‘of /G vi
Procedure, 1908 (Act V of 1908), to the trial of suits.

90 (4). Notwithstanding anything contained-in s. 85, the
Tribunal rmay dismss an election petition which does not
conply with the provisions of s. 81,a. 83 or s. 117.

92. The Tribunal shall have the powers, which are vested in a
court under the Code of Civil Procedure, 1908 (Act V- of
1908), when trying a suit in respect of, the follow ng
matters:

(a) discovery and inspection;

(b) enforcing the attendance of wi tnesses and requiring the
depositor their expenses;

(c) conpeting the production of docunents;

(d) examining w tnesses on oath;

(e) granting adjournnents;

(f) reception of evidence taken on affidavit; and

(g) issuing comm ssions for the exam nation of wtnesses,
-and may summon and exam ne suo nobtu any person whose
evi dence appears to it to be material; and shall be deened
to be a civil court within the
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meaning of ss. 480 and 482 of the Code of Crinina
Procedure, 1898 (Act V of 1898)."

Now, we start with this that s. 83(3) grants a power to the
Tribunal to amend particulars in alist. Wat is its scope?
Is it open to the Tribunal acting under this provision to
direct new i nstances of the corrupt practices to be added to
the list? And if it is, is that what it did in the present
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case? It is contended by the learned Solicitor-General on
behal f of the appellants that s. 83(3) does not authorize
the inclusion of newinstances of corrupt practices, and

that all that could be ordered under that provision was
giving of fuller particulars in respect of instances given
in the petition. The argunent in, support of this

contention mght thus be stated: Section 81 requires that
the election petition should state the grounds on which it
is founded. Section 83(1) enacts that it should contain -a
conci se statenent of the material facts on which the
petitioner relies, and s. 83(2) provides that the petition

shoul d be acconpanied by a list containing full ©particulars
of the <corrupt or illegal practices. VWen the three
provi si ons are read together, it 1is clear that t he

| egi slature has nade a distinction between grounds in s.
81(1), facts ins. 83(1) and full particulars in s. 83(2);
and in this context, facts in.s. 83(1) must nmean instances
of the <charge on which the petition is grounded and the
particul ars referred to in s.. 83(3) can only mean
particulars in respect of the instances set out in the
petition —in accordance with s. 83(1). The consequence is
that an instance of a corrupt practice not given in the
petition, cannot be broughtin under section 83(3). On this
reasoning, it is contended that the order of the Tribuna
dat ed Novenber 28, /1953, permtting the respondent to allege
that the appellants obtained the assistance of four Mikhias,
whose nanes were nentioned for the first tine in the

amendnent petition,  is outside the anmbit of the power
conferred by s. 83(3).
W are unable to agree with this contention. In | our

opinion, s. 81(1) and s. 83, sub-ss. (1) and (2), when
correctly understood, support the contention of t he
respondent that the Tribunal has authority to
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al l ow an anendnment even when that involves inclusion of new
instances, provided they relate toa charge contained: in
the petition. Taking first s. (81(1), it enacts/ that a
petition may be presented calling an election in question on
one of the grounds specified in a. 100, sub-ss. (1) and (2)
and section 101. These sections enunerate—a nunber of
grounds on which the election may be set aside, including
the conmmi ssion of the corrupt practices nentioned in s. 123
of the Act, and quite clearly it is the different categories
of Objections nentioned in s. 100, sub-ss. (1) and (2), S
101 and s. 123 that constitute the grounds nentioned in s.
81(1). Then we come to s. 83(1). It says that the petition
should contain a concise statement 'of the material facts,
and that would include facts relating to the holding of the
election, the result thereof the grounds on which it s
sought to be set aside, the right of the petitioner to
present the petition and the |like. Then s. 83(2) enacts
that when there is an allegation of corrupt or 'illega

practice, particulars thereof’ should be given in a separate
list. |[If the grounds on which an election’ is sought to  be
set aside are sonething other than the conm ssion of corrupt
or illegal practices, as for exanple, when it is stated that
the nomination had been wongly accepted or that the
returned candidate was not entitled to stand for election

then s. 83(2) has no application, and the requirements of s.
83(1) are satisfied when the facts relating to those
objections are stated. The facts to be stated :under a.
83(1). are thus different fromthe particulars -which have
to be given -under a. 83(2). Wen# therefore, an election
is challenged on the ground that the candi date hag committed
the «corrupt practices nmentioned in section 123, instances
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constituteing particulars thereof will properly fall wthin
s. 83(2) and not a. 83(1). The result is that the power
under a. 83(3) to allow further and better particulars wll

i ncl ude a power to allow fresh i nstances of t he
charges,which form the grounds on which the election is
Questi oned.

We are fortified in this conclusion by decisions of English
Courts, on statutory provisions which are in

381
pari materia wth our enactnent. Section 20 of t he
Parliamentary Elections Act, 1868 enacts that an election
petition shall be in such formand state such matters as nmay

be prescribed, that is, by the rules. Rule 2 of the
Parlianmentary Election Rules provides that the election
petition " shall state the holding and result of the
election and shall ~briefly state the facts and grounds

relied on to sustain the prayer Rule 5 gives the form of
an election petition-and the third paragraph thereinis as
fol |l ows.

" And your petitioners say (here state the facts and grounds
on which the petitioners rely)."

The true scope of these Provisions came up for consideration
in Beal v. Snmith (1) There, the election petition nerely
stated that " the respondent by hinmself and other. person.%
on his behalf, was guilty if bribery, treating and undue
i nfluence." The respondent took out an-application for an
order that the petition be taken off the file on the ground
that it merely stated the grounds but not the facts
constituting the particulars as required by Rule 2. In the

alternative, it was prayed that the petitioners should be
directed to give particulars relating to the several corrupt
practi ces. In rejecting the forner prayer, Bovill. C.  J.
observed

Now, with regard to the formof the petition, it seens to
me that it sufficiently follows the spirit and intention of
the rules; and no injustice can be-done by its generality,
because anple provision is nade by the rules to prevent the
respondent being surprised or deprived of an opportunity of
a fair trial, by an order for such particulars as the judge
may deem reasonable. | think, therefore, it would be quite
useless to require anything further to be stated in the
petition than appears here."

Wth reference to the alternative prayer, it was held that
an order that the particulars be furnished three days prior
to the trial was a proper one to be passed. A simlar
decision was given in the Greenoch El ection Case, a report
of which is given in a footnote at page 150 of Beal v. Smth
(1)(1869) L. R 4 C P.145.

382

These decisions establish that the requirenment as to
statenment of grounds and facts is satisfied when the charge
on which the election is sought to be set aside is set out
in the petition, that the fare to give therein particulars
of corrupt and illegal practices on which it is founded is
not fatal to its maintainability, and that it is sufficient
if the particulars are ordered to be furnished wthin a
reasonable tinme before the commencenent of the trial. On
the sane reasoni ng, the conclusion should follow that s. 81
(1) and a. 83 (1) are conplied with, when the grounds on
which the election is sought to be set aside, are stated in
the petition, those grounds being, as already stated, the
matters nentioned in s. 100, sub-ss. (1) and (2), s. 101 and
s. 123, which is attracted by s. 100 (2) (b), and that the
particulars in respect of those grounds, when they are
charges of corrupt or illegal practices, fall withins. 83
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(2). There is, it should be observed, nothing in the
El ection |aw of England corresponding to s. 83 (2), the
guestion of particulars being left there to be dealt wth
under the Rules applicable to the trial of causes. The
consequence is that while under the English practice, the
petitioners are not obliged to state particulars of corrupt
practices in their petition, under s. 83 (2) a statenent of
those particulars nust be nade in the petition in a separate
i st annexed thereto. But this difference is nore a matter
of form than of substance, as s. 83 (3) provides for
particul ars being called for and furnished in the course of
the proceedings, and does not affect the conclusion as to
the power of the Tribunal to allow new instances to be

pl eaded.
Section 83 (3) provides, it should also be noted, for the
list of particulars being anended or enlarged. It is not,

however, to be inferred fromthis that when the particulars
are mentioned inthe body of the petition, they could not be
anended. The reference to the'list, in a. 83 (3) nust be
taken along with the provision in s. 83 (2) that particulars
are to be set out inalist to be attached to the petition
The substance of the matter, therefore, is that under s. 83
(3) particulars canbe amended and suppl emented, and the
reason of it requires that the power could be exercised even
when

383
the particulars are contained in the body of the petition
And even when there is no list filed, as in  the present
case, it would be conpetent tothe Tribunal 'to allow an
amendment giving for the first tine instances of corrupt
practice, provided such corrupt practice has been nmde a
ground of attack in the petition
One other argunment urged by the appellants against this
conclusion must now be considered. It is based on the
| anguage of s. 83(3). That section, it is wurged, allows
firstly by an amendnent of the particulars. included in the
list, and secondly " further and better particulars in
regard to any matters referred to therein" and /that,
according to the appellants, neans the particulars already
given in the list. it is accordingly contended that the
power to allow further and better particulars can be
exercised only in respect of particulars already furnished,
whet her they be contained in the body of the petition or in
the list, and that, therefore, an order permtting inclusion
of new instances is outside the purview of-s. 83(3). The
assunption underlying this contention is that the word
"matter" in s. 83 (3) neans the same thing as "particulars".
We see no reason why we should put this narrow  construction

on the word "matter”. That word is, in our opinion, of
wi der inmport than particulars, and woul d al so conprehend the
grounds on which the election is sought to be set aside. |If
the construction contended for by the appellant is correct,
the relevant portion of s. 83 (3) will read as " further and
better particulars in regard to any particulars referred to
therein", and that does not appear to us to be either a
natural or a reasonable reading of the enactnent. Havi ng

regard to the schene of the Act stated above, we think that
s. 83 (3) is intended to clothe the Tribunal with a genera
power to allow not nmerely an anmendnent of particulars
already given but also inclusion of fresh particulars,
pl eadi ng new i nstances, subject to the condition that they
are in respect of a ground set out in the petition. This is
in accordance with the law and practice obtaining in the
El ection Courts in England. Thus,in the Carrickfergus Case
(1), in ordering
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(1) [1869] 1 OM & H. 264, 265.
50
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an application for amending particulars, so as to include
matters which had only then come to the know edge of the
petitioner, OBrien, J., observed

" In sone respects the Petitioner came down here manifestly
i gnorant of the exact grounds upon which several of the
charges of the Petition were founded.

" 1 therefore thought it reasonabl e upon a proper case being

made out to allowthe Petitioner to anmend his bill of
particulars by adding such facts as only -recently cane to
his know edge. | consider that in the trial of these

petitions, where the purity of the election is questioned,
the nost searching enquiry should be instituted, and it is
the duty of the Judge to afford every facility in his power
to that investigation."
In the Dublin Case (1), the order was one directing a |ist.
of particulars to be anended, the Court observing:
" | shall allow the utnost 'latitude to amend, unless it is
a case in which | see that the party kept back information
at the tinme the list was furnished."
In this view, the order of amendnent in question is not open
to attack on the ground that it has permtted new instances
to be raised. What -~ has to be seen is whether those
instances are, in fact, particulars inrespect of a ground
put forward in the petition, or whether  they are, in
subst ance, new grounds of attack
Before dealing with this question, it will be convenient to
consi der the alternative contention raised for the
respondent -that even if the Tribunal had no power to order
the anendnment in question under s. 83 (3) of the Act, it was
conpetent to do so under o. VI, r. 17, ~Cvil Procedure
Code, and that this Court should not ~in special ‘appea
interfere with the discretion exercised by it in making the
or der. That raises the question which has been very much
debated both in the Election Tribunals and in the High
Courts of the States as to whether 0. VI, r. 17 applies to
proceedi ngs before Election Tribunals. M. K _~S. /Krish-
naswanm  Ayyangar, |earned counsel  for the respondent,
contends that it does, by force of s. 90 (2) of “the Act,
under which the Tribunal is to try a petition "as
(1) [1869] 1 OM & H 270, 272
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nearly as may be in accordance with the procedure applicable
under the Code of Cvil Procedure, 1908, to the trial of
suits.” Now, in A G v. Sillem (1) it was stated by Lord
Westbury that the word "practice"and it nmeans, as observed
in Poyser V. Mxors (2) the sane - thing as  procedure-
denotes " the rules that nmake or guide the Curcus cirise,
and regul ate the proceedings ina cause within the “walls
or limts of the Court itself ". And these proceedings
i nclude all ,steps, which nmight be taken in the prosecution
or defence thereof, including an application for anendnent.
In Maude v. Low ey (3), the point arose for decision whether
the power conferred on the Election Court by s. 21(5) of the
Corrupt Practices (Minicipal Elections) Act, 1872, to try
the petition, subject to the provisions of the Act, as if it
were a cause within its jurisdiction, carried with it a
power to order amendnment of the petition. It was held that
it did. That precisely is the point here.
But it is contended for the appellants that 0. VI, r. 17
cannot be held to apply to proceedi ngs before the Tribuna
by reason of s. 90 (2), because (1) under that section, it
is only the trial of the election petition that has to be in
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accordance with the provisions of the Cvil Procedure Code,
and the question of anendnent of the petition relates to a

stage anterior to the trial;(2) s. 92 enunerates certain
matters in respect of which the Tribunal is to have the
powers of a court under the Cvil Procedure Code, and as

amendment of pleadings is not one of them 0. VI, r. 17 nust
be held to have been excluded fromits jurisdiction; (3) the
Act nmakes a distinction between procedure and powers, s. 90
(2) extends the provisions of the Civil Procedure Code to
proceedi ngs before Tribunals only in respect of procedure,
and power to order anmendment under 0. VI, r. 17 is not
within the extension; and (4) s. 90(2) is, in any event,
subject to the provisions of the Act and the rules nade
t hereunder, and the power of amendnent under s. 83 (3) being
l[imted to particulars, the

(1) [1864] 10 H. L.C.704,723; 11 E.R 1200, 1209.

(2) [1881]7 QB.D. 329,333

(3) (1874) L.R-9 CP. 165. 172.
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general . ‘power of amendment under 0. VI, r. 17 nust be held
to have been excluded. The correctness of these contentions
must now be exani ned.

(1) Taking the first contention, the point for decision is as
to what the word "trial’ ins. 90 (2) neans. According to
the appellants, it /nust be understood in alimted sense, as
neaning the final hearing of the petition, consisting of
exam nation of witnesses, filing docunents -and addressing
argunents. According to the respondent, it .connotes the
entire proceedings before the Tribunal fromthe time that
the petition is transferred to it under s. 86 of the Act
until the pronouncenent of the award. Wi le the word’
trial’ standing by itself is susceptible of both the narrow
and the w der senses indicated above, the question is, what
nmeaning attaches to it ins. 90 (2), and to decide that we
must have regard to the context and the setting of the

enact ment . Now, the provisions of the Act |eave us in no
doubt as to in what sense the word is used in s. 90(2). It
occurs in Chapter Ill which is headed " Trial of  election
petitions ". Section 86 (4) provides that if during the

course of the trial any nenber of a Tribunal is wunable to
performhis functions, the Election Commi ssion is to appoint
anot her menber, and thereupon the trial is to be continued.
This provision nust apply to retirenent or relinqui shment by
a nenber, even before the hearing comences, and the
expression " during the course of the trial must therefore
include the stages prior to the hearing. Section 88 again
provides that the trial is to be held at such places as the
El ection Commission nmay appoint. The trial| here . nust
necessarily include the matters prelimnary to the hearing
such as the settlenent of issues, issuing directions and the
like. After the petition is transferred to the Election
Tri bunal under s. 86,, various steps have to be taken before
the stage can be set for hearing it. The respondent has to
file his witten statement ; issues have to be settl ed. | f
"trial’ for the purpose of s. 90(2) is to be interpreted as
neani ng only the hearing, then what is the provision of |aw
under which the Tribunal is to call for witten statenents
and settle issues ? Section 90(4) enacts
387

that when an election petition does not conply wth the
provisions of s. 81, s. 83 or s. 117, the Tribunal nmay
dismss it. But if it does not dismss it, it must
necessarily have the powers to order rectification of the
defecte arising by reason of non-conpliance wth the
requirenments of s. 81, s. 83 or section 117. That not being
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a power expressly conferred on it under s. 92 can only be
sought under 'Is. 90(2), and resort to that section can be
had only if trial is understood as including proceedings
prior to hearing. Section 92 enacts that the Tribunal shal

have powers in respect of various matters which are vested
in a court under the Gvil Procedure Code when trying a
suit, and anong the matters set out therein are discovery
and inspection, enforcing attendance of ’'w tnesses and
conpel ling the production of docunents, which clearly do not

form part of the hearing but precede it. |In our opinion,
the provisions of Chapter Ill read as a whole, clearly show
that ’'trial’ is wused as neaning the entire proceedings

before the Tribunal fromthe tine when the petition is
transferred to it under s. 86 until the pronouncenent of the
awar d.

(2) The second contention urged on behalf of the appellants
is that if the provisions of the Cvil Procedure Code are
held to be applicable in their entirety to the trial of
el ection petitions, then there was no need to provide under
s. 92 that the Tribunal was to have the powers of courts
under the Code of Civil Procedure in'respect of the matters
mentioned therein, as those powers would pass to it under s.
90(2). But this argument overl ooks that the scope of s. 90
(2) isin amterial particular different fromthat of s.
92. While wunder/ s. 90(2) the provisions of the GCvi
Procedure Code are applicable only subject to the provisions
of the Act and the rules nade thereunder, there is no such
[imtation as regards the powers conferred by s. 92. It was
obviously the intention of the |egislature to put the powers
of the Tribunal in respect of the matters mentioned in s. 92
as distinguished fromthe other provisions of the Code on a
hi gher pedestal, and as observed in Sitaramv. Yoqrajising
(1), they are

(1) A 1.R [1953] BOM 293.
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the irreduci bl e mni mum which the Tribunal is to possess.

(3) It is then argued that s. 92 confers powers on the
Tribunal in respect of certain matters, while 's. /90(2)
applies the GCvil Procedure Code in respect of mtters
relating to procedure, that there is a distinction between
power and procedure, and that the granting of  anendnent

being a power and not a matter of procedure, it can be
clainmed only under s. 92 and not under a. 90(2). W do not
see any antithesis between procedure’ in s. 90(2) -and

"powers’ under s. 92. \Wen the respondent-applied to the
Tri bunal for anendnment, he took a procedural step, and that,
he was clearly entitled to do under s. 90(2). The question
of power arises only with reference to the order to be
passed on the petition by the Tribunal. 1Is it to be  held
that the presentation of a petition is conpetent, but the
passi ng of any order thereon is not? W are of opinion that
there is no substance in this contention either

(4) The last contention is based on the provision ins. 90(/2)

that the procedure prescribed in the Code of Civil Procedure
is to apply subject to the provisions of the Act and the
Rul es. It is argued that s. 83(3) is a special provision
relating to amendnents, -and that it nmust be construed as
excluding 0. VI, r. 17. The result, according to the

appel lants, is that if an amendnent could not be ordered
under s. 83(3), it could not be ordered under 0. VI, r. 17.
This contention appears to us to be wholly untenable. The

true scope of the limtation enacted ins. 90(2) on the
application of the procedure under the Cvil Procedure Code
is that when the sanme subject-nmatter is covered both by a
provision of the Act or the rules and also of the G vi
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Procedure Code, and there is a conflict between them the
former is to prevail over the latter. This limtation

cannot operate, when the subject-matter of t he t wo
provisions is not the same. Section 83(3) relates only to
amendment of particulars, and when the anendment sought is
one of particulars, that section will apply to the exclusion
of any rule of the Civil Procedure Code which m ght conflict
with it, though it does not appear that there is any such
rule. But where the anmendnent
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rel atesnot to particulars but to other matters, that is a
field not occupied by s. 83(3), and 0. WM, r. 17 wll
apply. The fallacy in the argunent of the appellants lies in
the assunption that s. 83(3) is a conprehensive enact nment
on the whol e subject of ‘amendnent, which it clearly is not.
In this view, there is no scope for the application of the
maxi m expressio ~unius  exclusio alterius, on which the
appel l ants rely.~ It should be mentioned that the provision
ins. 83(2) for stating the particulars separately in a list
attached " to the petition is one peculiar to the Indian
Statute, ~and the |legislature mnmght have considered it
desirable ex abundanti cautela to provide for a power of
amendment in respect thereto. To such a situation, the
maxi m quoted above has no application. In Maxwell on
Interpretation of Statutes, Tenth Edition, pages 316-317,
the position is thus stated

" Provi si ons sonmetines found in st at ut es, enacti ng
imperfectly or for particular casesonly that which was
al ready and nore wi dely the | aw, have occasionally furnished
ground for the contention that an intention to alter the

general law was to be inferred fromthe partial or limted
enactnment, resting on the maxi mexpressio unius, . exclusio
alterius. But that nmaximis inapplicable in such ' cases.

The only inference which a court can draw from such
superfluous provisions (which generally find a place in Acts
to nmeet unfounded objections and idle doubts), is that the
| egislature was either ignorant ‘or unm ndful of the rea

state of the law, or that it acted under the influence of
excessi ve caution.”

Vide also Halsbury' s Laws of England, — Hailshams Edition

Vol ume 31, page 506, para 651. We. are accordingly of
opinion that the application of 0. VI, r. 17, Gvil Procdure
Code to the -proceedings before the Tribunal is not excluded
by a. 83(3).

Turning next to the authorities, the decision of this Court
in Jagan Nath v. Jaswant Singh (1) goes far to conclude the
guestion in favour of the respondent. In that case, a
petition to set aside an election was filed wi t hout
i mpl eadi ng one of the candidates, Baijnath,

(1)[1954] S.C.R 892,
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who had been noni nated but had withdrawn -fromthe contest.
That was against s. 82 of the Act. The respondent . then
applied for an order dism ssing the petition on the ground
that it could not go on in the absence of Baijnath. The
Tribunal held on this petition that the non-joinder of
Baijnath was not fatal to the maintainability of the
petition, and passed an order directing himto be inpleaded.
This order was chall enged on the ground that there was no
power in the Tribunal to order a new party to be inpleaded.
But this Court repelled this contention, and held on a
revi ew of the provisions of the Act including s. 90(2) that
the Tribunal had the power to pass the order in question
under 0. 1, rr. 9, 10 and 13. This is direct authority for
the position that trial for purposes of s. 90(2) includes
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the stages prior to the hearing of the petition, and the

word | procedure’ therein includes power to pass orders in
respect of matters not enunerated ins. 92. In Sitaram v.
Yograj singh (1) it was held that 'Procedure’ in s. 90(2) and
| powers’ in s. 92 were interchangeable terns, that the

procedure applicable wunder s. 90(2) was w der than what
woul d be applicable to the hearing of a. suit, and that the
Tri bunal had power in a proper case to order anmendnent of a
petition. |In Sheo Mahadeo Prasad v. Deva Sharan(2), it was
held that the application of 0. VI, r. 17 to proceedings
before the Tribunal was excluded by section 83(3) of the
Act. For the reasons already given, we are unable to agree
with this view W are of opinion that the law was
correctly laid down in Sitaramv. Yograjsingh(l), and in
agreement with it, we hold that the Tribunal has power in
appropriate cases to direct amendnent of the petition under
o VI, r. 17.

It is next contended for the appellants that even if s.83(3)
does not exclude the application of 0. VI, r. 17 to the
proceedi ngs- before the Tribunal, the exercise of the power
under that rule nust, nevertheless, be subject to the
conditions prescribed by a. 81 for presentation of an
el ection petition, that one of those conditions was that it
shoul d be presented w thin the

(1) A I.R [1953] Bom 293.

(2) A I.R [1955] Patna 81

391

time allowed therefor, and that accordingly no amendnent
should be allowed which woul d have the effect of defeating
that provision. The deci sions-in Maude v. Lowley(l) and
Bi rkbeck and others v. Bullard (1) are relied onin support

of this contention. |In Maude v. Lowey (1), the facts were
that an election petition was filed alleging that the
successf ul candi date had enployed as paid canvassers
residents of the ward, and that the election was, in
consequence, void. Then an application was filed for

amending the petition by alleging that residents of other
wards were also simlarly enployed, and that was ordered by
Baron Pol |l ock. The correctness of this order was questi oned
on the ground that on the date of the application for
amendment a fresh petition on those allegations would be
barred, and that therefore the Court had no jurisdiction to
pass the order which it did. |In upholding this contention

Lord Coleridge C. J. observed that section 21(5) gave power
to the Court to anend the petition, that ~that ~ power was
subject to the provisions of the Act, that —one of those
provisions was s. 13(2), which prescribed- the period within
whi ch an election petition could be filed, that the power of
amendnment coul d be exercised only subject to this provision

and that accordingly an anendnent which raised a new charge
should be rejected if a fresh petition on that charge would
be barred on that date. He also observed that the matter
was not one of discretion but of jurisdiction. This was
followed in Cark v. Wallond (3). 1In Birbeck and others  v.
Bullard (2) the application was to amend the petition by
adding a new charge, and it was held tha that could not be
done after the expiry -of the period of limtation fixed in
the Act for filing an election petition, and the decision
was put on the ground that the power to grant amendment was
" subject to the provisions of the Act."

On these authorities, it is contended for the appellants
that even if the Tribunal is held to possess a power to
order anendnents generally under 0. VI,

(1) [1874] L.R 9 C. P. 165. (3) (1883) 52 L.J.QB.
321.
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(2) (1885-86) 2 Times Law Reports 273
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r. 17, an order under that Rule cannot be nade when a new
ground or charge is raised, if the application is made
beyond the period of limtation prescribed for filing

el ection petitions. The Tribunal sought to get over this
difficulty by relying on the principle well established with
reference to anendnents under 0. VI, r. 17 that the fact
that a suit on the claimsought to be raised would be barred
on the date of the application would be a material el enent
in deciding whether it should be allowed or not but would
not affect the jurisdiction of the court to grant it in
exceptional circunstances as laid down in Charan Das v. Anmr
Khan (1). But this is to ignore the restriction inposed by
s. 90(2) that the procedure of the Court under the Code of
Cvil Procedure in which 0. M, r. 17 is conprised, is to
apply subject to the provisions of the Act, and the rules,
and there being no power conferred on the Tribunal to extend
the period of limtation prescribed, an order of anmendnent
permtting a new-ground to be raised beyond the tinme limted
by s. 81 and r. 119 nust contravene those provisions and is,
in consequence, beyond the anmbit of authority conferred by
s. 90(2). We are accordingly of opinion that the contention
of the appellants on this point is well-founded, and nust be
accepted as correct.

The result of the foregoing discussion my thus be sumred

up:
(1)Under s. 83(3) 'the Tribunal ~has power  to al | ow
particulars in respect of illegal or corrupt practices to be

amended, provided the petitionitself specifies the grounds
or charges, and this power extends to permtting new
i nstances to be given.
(2) The Tribunal has power under 0. VI, r.~ 17 to order
amendnent of a petition, but that power cannot be exercised
so as to pernmt new grounds or charges to be raised or to so
alter its character as to make it in substance a new
petition, if a fresh petition on those allegations will then
be barred.
W have now to decide whether on the principles 'stated
above, the order of anmendnent dated Novenber 28, 1953, was
right and within the conpetence of
(1)[1920] L.R 47 I.A 255.
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the Tribunal. To decide that, we must exam ne whether what
the respondent sought to raise by way of anendnent was~ only
particulars in respect of a charge laid in the petition, or
whet her it was a new charge. The paragraph in the petition
rel evant to the present question is 7(c), and that has . been
already set out in extenso. Leaving out the allegations
relating to the neetings held at Kakori, what remain of it
is only the allegation that " respondents | and 2 could in
furtherance of their election enlist the support of
CGovernment servants." The word " could " can only mean  that
the respondents were in a position to enlist the support  of

Government servants. It does not ampunt to an avernent
that, in fact, they so enlisted their support. It is argued
for the respondent that the allegation in para 7(c) really

-means that the appellants had, in fact, enlisted the

support of Governnment servants, and that that anpbunts to a
charge wunder s. 123(8) of the Act of procuring the
assi stance of CGovernment- servants for furtherance of their
el ection prospects. Wy then does the petition not state it
in plain terns ? The difference between "could" and "did" is
too elementary to be m staken. The respondent has in other
par agr aphs rel ating to ot her char ges clearly and
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categorically asserted what the appellants did and what
their agents did. And why was a different phraseol ogy
adopted in para 7(c) 9 It is to be noted that apart from
this allegation, the rest of the paragraph is taken up with
details of the two nmeetings at Kakori, and it winds up wth
the follow ng allegation

" The respondents 1 and 2 by this device succeeded in
creating an inpression on the voters that they had the
support of the District officials."

Thi s suggests that the charge which the respondent sought to
| evel against the appellants was that they noved in public
so closely with high dignitaries as to create in the mnds
of the voters the inpression that they were favoured by
them We are unable to read into the allegations in para
7(c) as originally framed any clear and cat egori ca

statenment of a charge under
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s. 123(8), or indeed under any of the provisions of the

El ecti on law.

The respondent does not dispute that the |anguage in which
the allegationin para 7(c) is couched does not inport that
any corrupt practice had, infact, been committed, but he
contends that this defect is nerely one of expression, and
that the appellants had understood it correctly as neaning
conmi ssion of corrupt practices by them which is what the
respondent nmeant to assert. It is no doubt true that plead-
ings should not be too strictly construed, and that regard
should be had to the substance of the matter and not the
form Even so, what, in substance, is the charge which
could be gathered froma general and vague allegation that
the appellants " could enli-st the support of  Governnent
officials ? It should not be forgotten that charges of
corrupt practices are quasi-crimnal in character, and that
the allegations relating thereto nmust be sufficiently ' clear
and precise to bring hone the charges to the candi dates; and
judged by that standard, the allegation in para 7(c) is
thoroughly worthless. The contention of the respondent that
the appellants wunderstood the allegation as neaning that
they had committed corrupt practices, is not borne out by
the record. |In the application which the appellants filed
on January 24, 1953, for trial of ~certain questions _as
prelimnary issues, they stated in para 7 as foll ows:

"Para 7(c). The allegation contained in this para is~ vague
and indefinite. It nowhere alleges that the respondent nos.

1 and 2 obtained or procured or abetted, or attenpted to
obtain or procure the assistance of any governnent servants.

No list given."

And again, in the objection filed by the appellants to the
application of the respondent for amendnent, they stated
that it was doubtful whether even the original allegation in
para 7(c) anounted to a nmjor corrupt practice wthin s.

123(8) of the Act. The Tribunal does not deal wth this
aspect of the matter and sinply assunes that the petition as
presented did raise a charge under s. 123(8). W are of
opi ni on
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that this assunption is erroneous and that its finding is
vitiated thereby.

But even if we are to read " could " in para 7(c) as meaning
" did", it is difficult to extract out of it a charge under
s. 123(8). The allegation is not clear whether t he

CGovernment servants were asked by the appellants to support
their candi dature, or whether they were asked to assist them
in furtherance of their election prospects, and there is no
all egation at all that the Governnent servants did, in fact,
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assi st t he appellants in the el ecti on. On t hese
allegations, it is difficult to hold that the petition in
fact raised a charge under s. 123(8). It is a long junp

from the petition as originally laid to the present
amendment, wherein for the first time it is asserted that
certain Mikhias no Mikhias are nentioned in the petition
assisted the appellants in furtherance of their election
prospects, and that thereby the corrupt practice nmentioned
ins. 123(8) had been conmitted. The new nmatters introduced
by the anendnent so radically alter the character of the
petition as originally framed as to make it practically a
new petition, and it was not within the power of the
Tribunal to allow an anendnent of that kind.

Counsel for the appellants also contended that even if the
Tribunal had the power under 0. VI, r. 17 to permt an
amendnment raising a new charge, it did not wunder the
ci rcunmst ances exercise a sound and judicial discretion in
permtting the amendnent in question. There is considerable
force in'this contention. The election petition was filed
on June 10, 1952, which was the |ast date allowed under a.
81 and r. 119. It contained in para 7(c) only the bare
bones of a charge under a. 123(8), assunming that it could be
spelt out of it. Nothing further is heard of this charge,
until we conme to Decenber, 1952, when respondents 4 and 9
who sailed with the petitioner, -filed statenents alleging
that the appellants had obtained the assistance from
CGovernment servants including Mikhias in furtherance of
their el ecti on prospects. On January 16, 1953, t he
respondent herein filed a replication in which he sought to
weave t he above
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all egations into the fabric of his petition, but the result
was a nere patchwork. It should be nmentioned that there is

no provision of |aw under which a replication could be filed
as a matter of right, nor was there an order of the Tribuna
allowing it. On February 25, 1953, the appellants opened
their argunments at the hearing of (the prelimnary issue, and
thereafter, with a viewto renmedy the defects which nust
have been then pointed out, the respondent filed his present
application for anendnment. Even that was defective, and had
to be again anmended. And what is remarkable about this
application is that no at tenpt was nmade to explain why it
was nmade after such long delay and why the new allegations
were not nmade in the original petition. The position taken
up by the respondents was that the anmendnent - only  made
express what was inplicit in para 7(c). The Tribunal was of
opi ni on that notwithstanding all these features, t he
amendment should be allowed as it was in the ‘interests of
the public that purity of elections should be maintained.
But then, public interests equally denmand that _election
di sputes should be determ ned with despatch. That  is the
reason why a special jurisdiction is created and Tribunals
are constituted for the trial of election petitions. Vi de
the observations of Lord Simonds L.C. in Senanayake  v.
Navaratne (1).

In the present case, having regard to the circunstances
stated above, the order of amendnent would be open to grave
criticism even if it had been nmade in an ordi nary
l[itigation, and in an election matter, it is indefensible.
The strongest point in favour of the respondent is that we
should not in special appeal interfere with what is a matter
of discretion wth the Tribunal. It is not necessary to
pursue this nmatter further, as we are of opinion that the
order of amendment dated Novenber 28, 1953, s, for the
reasons already stated. beyond the powers of the Tribunal
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and therefore nust be set aside and the finding based on
that anendnment that the appellants had conmmtted the corrupt
practice nmentioned in s. 123(8) of the Act must be reversed.
In this view, it becones unnecessary
(1) [1954] A.C 640.
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to deal with the further contention of the appellants that
there is no legal evidence in support of the finding of the
Tribunal that they had obtained the assistance of four
Mukhi as in furtherance of their election prospects.
Then there is the question whether the first -appellant has,
as held by the Tribunal, again by a mgjority, contravened s.
123(7) of the Act. The facts found are that one Ganga
Prasad was engaged by the first appellant to prepare three
carbon copies of the Electoral Rolls and was paid Rs. 550/-
at the rate of Re. 0-8-0 per hundred voters and |ikw se, one
Vi swanat h Pande was engaged to enter the names of the voters
in printed cards and was paid Rs. 275/- at Re. 0-4-0 per
hundred cards.” Both these are undoubtedly expenses incurred
in connection wth the election and have, in fact, been
shown by the first appellant in the return of election
expenses against columm K. -~ Now the contention of the
respondent which has found favour with the Tribunal is that
both Ganga Prasad and Viswanath Pande nust be held to have
been enployed for payment in connection with the election
and as with their addition, the, nunber of persons allowed
to be enployed under Schedule VI has been  exceeded, the
corrupt practice nentioned in s. 123(7) of the Act has been
commtted. It is contended by the Solicitor-Ceneral that on
the facts found Ganga Prasad and Vi swanat h Pande cannot be
said to have been enployed by the first appellant,and that
the conclusion of the Tribunal to the contrary is based on a
m sconception of law. Now whether a person is an enpl oyee
or not is a question of fact, and if there had been any
evidence in support of it, this Court would not interfere
with the finding in special appeal.  But the respondent, on
whom the burden lies of establishing contravention of r
118, has adduced no evi dence whatsoever, and all that is on
record is what the first appellant deposed while he was in
the box. He nerely stated that Ganga Prasad and Vi swanath
Pande were asked to do the work on, contract basis. That is
wholly insufficient to establish that there was a contract
of enploynment of those persons by him It was argued for
the respondent that there could be a contract of enpl oynent
in
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respect of piece-work as of time-work, and that the evidence
of the first appellant was material on which ‘the Tribuna
could cone to the conclusion to which it did. It nmay be
conceded that a contract of enploynent may be in respect of
ei ther piece-work or time-work; but it does not follow from
the fact that the contract is for piece-work that it nmust be
a contract of enploynent. There is in law a ' well-
establ i shed distinction between a contract for services, and
a contract of service, and it was thus stated in Collins  v.
Hertfordshire Central Council (1):
In the one case the naster can order or require what is to
be done while in the other case he can not only order or
require what is to be done but howit shall be done."
This Court had occasion to go into this question somewhat
fully in Dharangadhara Chem cal Wrks Ltd. v. State of
Saurashtra (2) , and it was there held that the real test
for deciding whether the contract was one of enploynment was
to find out whether the agreenent was for the persona
| abour of the person engaged, and that if that was so, the
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contract was one of enploynent, whether the work was tine-
wor k or piece-work or whether the enpl oyee did the whole of
the work hinmself or whether he obtained the assistance of
ot her persons also for the work. Therefore, before it could
be held that Ganga Prasad and Vi swanath Pande were enpl oyed
by the first appellant, it nust be shown that the contract
with themwas that they should personally do the work, with
or without the assistance of other persons. But such
evidence is totally lacking, and the finding, therefore,
that they had been enployed by the first appellant nust be
set aside as based on no evidence.

Neither of the grounds on which the election of the
appel l ants has been declared void, could be supported. e
nmust accordingly allow the appeal, set aside the order of
the Tribunal and dismiss the election petition filed by the
respondent, wth costs of the appellants throughout.

Appeal al | owed.

El ection petition disn ssed.

(1) [1947] K B. 598, 615. (2) [1957] S.C.R 152
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