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ACT:

Specific Perfonmance-Suit for by vendee-Vendors's title not
perfect on date of contract and prior - sanction of Governnent
necessary for sale Wether vendor could claim that vendee
has not performed his part without perfecting his title and
obtai ning sanction-Decree of trial court ~only directing
return of the part of purchase noney paid by vendee-Vendor
depositing nmoney in court-1f vendee precluded fromfiling an
appeal for specific performance.

HEADNOTE:
The respondents, who had been allotted a plot by the
Rehabilitation Mnistry agreed to sell it to the appellants

and received a part of the purchase noney. On the date of
the contract the respondents’ title was not perfect as the
| ease deed in their ’'favour had not been executed by the
Government nor did the respondents obtain the sanction of
the Mnistry which was necessary for transferring the plot.
Therefore, the period for execution of the sale-deed was
extended till after receipt of the sanction. But the
sanction was applied ’'for nore than a - year | ater.
Meanwhi |l e, the respondents wote to the appel lants stating
that it was wuncertain as to when the sanction would be
granted, that therefore the agreenent had becone void on

account of uncertainty, but that they were willing to have
the sale-deed registered on paynent by the appellants of
the bal ance without waiting for the sanction. Appr ehendi ng

that the respondents were trying to di spose of the plot to
soneone else the appellants inforned prospective buyers
about the agreenent in their favour. They also wote to the

respondents declaring their readi ness and w llingness to pay
the balance of the purchase price on the respondents
procuring the sanction. Thereafter, the sanction was

granted, but the respondents never infornmed the appellants;
but coming to know about it the appellants filed a suit
claimng specific performance of the contract.

The trial court held that the respondents, by their letters
made tinme the essence of the contract and refused to decree
specific performance, 'out ranted a decree for refund of
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the anount paid. Thereafter, the appellants applied to the
trial court for an injunction restraining the respondents
from disposing of the property, but the injunction was not
granted and the plot was sold to a third party. The
appel lants filed an appeal in the H gh Court against the
decree of the trial court refusing specific performance, and
during the pendency of the appeal, the amount decreed by the
trial court was deposited by the respondents, but the
appel lants did not w thdraw the anount. The High Court
confirmed the decree of the trial court and also held that
once the appellants obtained satisfaction of the decree for
the anmpbunt paid by them they becane disentitled to a decree
for specific performance.

In appeal to this Court,

HELD : (1) There was no question of tine having been nade
the essence of the contract by the letters sent by the
respondents; nor could it be said that the appellants had
failed "to perform their part of the agreement wthin a
reasonabl e tinme. 1579 E

57 4

As long as the title of the respondents was inconplete and
sanction for sale was not obtained there was no question of
conpleting the sale. ~ Also, after the sanction was given,
the respondents did not informthe appellants so as to
enable themto performtheir part of the agreenent. [578 E-
F, 579 D E

(2) There was nothing to indicate that the appellants were
not ready and willing to performtheir part of the contract.
Readi ness and willingness must be determined 'from the
entirety of the facts and circunstances relating to the
intention and conduct-of the party concerned. In the pre-
sent case, the facts that the appel lants i nf ormed
prospective buyers about the existence of the agreenent in
their favour, that they wote to the respondents declaring
their readiness and willingness to pay the bal ance as' soon
as the sanction was obtained, and that they promptly filed
t he suit, showed their keenness and readiness. The
appel l ants were carrying on business and were in a  position
to arrange for the balance of the purchase noney. 't was
neither necessary nor incunmbent on themto send any draft
conveyance after the respondents had cancel | ed the
agreements [579 H, 580 B-(

(3)In the present case, the rule that the appellants could
not accept satisfaction of the decree of the trial court and
yet prefer an appeal against that decree cannot _apply,
because, the appellants had by consistent ‘and unequivoca
conduct by applying for injunction and prosecuting the

appeal in the Hgh Court made it clear that they were. not
willing to accept the judgnment of the trial court as
correct. The grant of relief of specific performance is
di scretionary but the discretion nmust be exercised in
accordance with judicial principles and not arbitrarily. It

could not be held that the conduct of the appellants was
such that it precluded themfromobtaining a decree for
specific performance. [581 F-H, 582 A-B]

[It was directed that the subsequent transferee should join,
in the conveyance so as to pass on the title which resides
in himto the appellants.] [582 B-(]

Lal Durga Prasad v. Lala Deep Chand, [1954] S.C.R 360
referred to

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1776 of
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1966.

Appeal by special |eave fromthe judgnent and decree dated

Decenmber 22, 1964 of the Punjab H gh Court, Circuit Bench at

R F. A No. 37-D of 1959.

Bi shan Narain and B. P. Maheshwari, for the appellant.

N. N. Keswani, for respondent No. 2.

C. B. Agarwala and Urnila Kapoor, for respondent No. 3.

The Judgrment of the Court was delivered by

Grover, J This is an appeal by special |leave froma decree

of the Punjab Hi gh Court (Circuit Bench, Del hi).

On July 18, 1955, the appellants entered into an agreenent

with the respondents for the purchase of plot No. 8

neasuring 1500 Sg. Yds in Jangpura B, New Delhi for Rs.

22,500/-. The contract was evidenced by receipt Exhibit P-6

which was in the following terns :

575
"Received “with +thanks from Messrs. Ranesh
Chander Chandi ok and Kail ash Chandra Chandi ok
the sum of Rs. 7,500/- (Rupees Seven thousand
and five hundred only) as earnest noney of the
pur chase noney of Rs. 22,500/- (Rupees Twenty
two thousand and five hundred) for the sale of
Pl ot No. 8 measuring 1500 sg. yds in Jangpura
B., purchased fromthe Rehabilitation Mnistry
and ‘owned by us. The balance of Rs. 15, 000
(Rupees Fifteen Thousand only) shall be paid
to us by them within one nmonth of t he
execution of this receipt on the execution of
the sale deed by us in their favour."

It is comon ground that the aforesaid plot. had been

allotted by the Rehabilitation Mnistry to the respondents

and that its, possession was to be delivered after ' paynent

of rent of |ease nobney up-to-date and after execution of the

| ease deed. The |ease deed was actually executed in favour

of the respondents oil April 21, 1956.- Meanwhile on August

11, 1955 the respondents wote a letter to the appellants as

foll ows
"Wth reference to the receipt dated 18 7-55
execute by us in your. favour, acknow edging
receipt of Rs. 7,500/- as earnest noney for
the sale of Plot No. 8 measuring 1500 sq. yds
in Jungpura B. owned by us, and agreed to be
sold to you by us, since it will take about a
nmont h nmre to obtain sanction of t he
Rehabilitation Mnistry, the execution of the
sal e deed by us cannot be conpl et e wit hout
the said sanction, it is hereby nmut ual |'y
agreed between us or orally that the period
execution of the sale deed shall renmain ex-
tended till the time of the receipt ~of the
said sanction and we hereby confirmthe said
oral agreenent. W will informyou as soon as
the said sanction is received and within a
week thereof, we will execute the necessary
sal e-deed in your favour and get the sane
regi stered agai nst paynent of the bal ance
noney. Please sign the duplicate of this
letter in confirmation of the said ora
arrangenment . "

A notice dated June 15, 1956 was served by counsel for the

respondents on the appellants saying that the balance of

consi deration according to the terns of the agreenment dated

July 18, 1955 was to be paid by the appellants and the sale

deed was to be got registered within one nonth of July 18,

1955. It was further stated that extension had been given

for
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as desired by the appellants but the bal ance anbunt had not
been paid. In para 3 it was stated "my clients are not
prepared to wait indefinitely and therefore cancel your
agreenment for want of certainty and hereby give you an
offer, without prejudice to their legal rights, to receiver
576

back the sumof Rs. 7,500/- paid by you as earnest nobney
| ess the anpbunt of |oss suffered by them on account of |ease
and interest etc. within one week of the, receipt of this
letter, failing which nmny clients would be entitled to
forfeit t he earnest noney and treat t he agr eenent
cancel l ed. "

A reply dated June 22, 1956 was sent by counsel for the
appel lants in which reference was nade to the letter dated
August 11, 1955 and it was pointed out that no information
had been sent by the respondents about the sanction having
been obtained from the Rehabilitation Mnistry. The
respondents were called upon to obtain the requisite
sanction ‘and - to execute the sal e deed against receipt of
bal ance of purchase noney. On July 4, 1956 counsel for the
respondents sent a reply saying that sanction had not been
granted till then and inquiries made by respondents reveal ed
that it mght not beforthcomng for an indefinite period
and that it was absolutely uncertain as to when it would be
granted. It was clainmed that the agreenent had becone void
on account of uncertainty and without prejudice to their
legal rights the respondents were prepared "ex gratia" to
have the sale deed registered on paynment of  the bal ance
within a week of the receipt of the letter wthout awaiting
sanction of the Rehabilitation Mnistry. On Novenber 11
1956 the respondents are stated to have applied for sanction
for transfer of the plot and it was granted on Novenber 20,
1956. The appell ants bad thensel ves made inquiries fromthe
Housing and Rent- O ficer on August 9, 1956 to ascertain
whet her sanction had been granted and how nuch time it would
take to accord the sanction.. By a letter dated 27/29th
Noverber 1956 the aforesaid officer infornmed the appellants
that permssion to transfer had been given on Novenber 20,
1956. The appel l ants had al so taken steps to inform other
prospective buyers about the existence of the agreenent as
they apprehended that the respondents intended transferring
the sanme to some other party. On July 29, 1956 an
adverti senent was published by themin the 'Tines of 1ndia
declaring the existence of the agreenent entered into
between the appellants and the respondents-with regard to
the sale of the aforesaid plot. On Decenber 4, 1956 the
suit out of which the present appeal has arisen was filed by
the appellants clainmng specific performance of the contract
dated July 18, 1955 and in the alternative for refund of Rs.
7,500/ - being the anpbunt of earnest nmoney and Rs. 15,000/ -
as dammges together with interest.

Apart fromtaking all the necessary pleas it was averred in
plaint that the plaintiffs-appellants had al ways been

ready-and ,,willing to perform Their part of the contract.
The suit was con-
577

tested by the defendants-respondents and anong the materia
issues which were framed by the trial court were the
fol l owi ng
"(5) \VWhether the specific performance of the
agreement in suit should be refused u/s 21 or
22 of the Specific Relief Act ?
(b) Whet her the plaintiffs were ready and

willing to performtheir part of the contract
o

t he
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The admtted case of the parties was that according to the
condi tions of the lease granted to the respondents,
whi ch had, however, not been produced the transfer of the
| ease-hold rights could be effected only with the sanction
of the Rehabilitation Mnistry. The trial court was of the
opinion that in spite of this condition the respondents had
a subsisting though defeasible interest in the |ease-hold
rights which could very well be the subject natter of sale.
It was held that the appellants did not performthe contract
for about 11/2 vyears even though the respondents had
repudiated it much earlier. Any party to the contract ;
coul d subsequently make time the essence of the contract by
a reasonable notice and this had been done by the
respondents by Exhibits P-8 and P-12, nanely the letters
dated June 15, 1955 and August 24, 1956. |Issue No. 5 was
thus decided against the appellants. On issue No. 6 the
trial court found that the appellants were not ready and
willing to pay the bal ance of consideration in accordance
with the original agreement as they insisted on sanction of
the Rehabilitation Mnistry being obtained before t he
conpl etion_ of sale though no such condition existed in the
original contract. However , a decree was granted to the
appel lants in the sumof’ Rs. 7,500/- on the ground that the
same constituted part paynment of consideration and was not
liable to be forfeited. On March 31, 1959 the appellants
filed an application before the trial court stating that
they intended to prefer an appeal against the dismssal’ of
the suit for specific performance but as the respondents
were trying to dispose of the plot they should be restrained
by an injunction from doing so. It appears that no
i njunction was granted by the court. An appeal was filed to
the High Court and during the pendency of the appeal, the
amount of Rs. 7,500/was deposited by the respondents in
satisfaction of the decree passed by the trial court.
According to the respondents the appellants had taken out
execution of the decree and it was for that reason that the
said amount was deposited. It was not, however, w thdrawn
by the appellants during the pendency of the appeal

The High Court found that both the respondents were bound by
the letter Exhibit P-7 dated August 11, 1 955 to which
ref erence

5 78

-has already been made. It was noticed that sanction of the
ilitation Mnistry was required before the sale could

be ,conpleted but it was held that there ~was nothing to
i ndi cate that the absence of such a sanction invalidated the
transfer ab initio ,or rendered it void. |In agreenent wth
the trial court the High ,Court held that oven a defeasible
interest could be the subject matter of sale; in other words
the sale could be effected without the sanction having been
previously obtained. The view of the H gh Court “was that
Exhibit P-7 did not contain any such | anguage which @ would
justify the inporting of a condition that until t he
respondents obtained sanction for the transfer of the
property the appellants were not bound to get the sale
conpleted. It was ,also decided that the appellants had not
satisfactorily shown that they had sufficient funds to pay
the balance amount of Rs. 15,000/- fromwhich it could be
concluded that they were not ready and willing to perform
their part of the contract. Yet another point was decided

against the appellants on the basis of ,certain execution
proceedi ngs stated at the Bar to have been taken during the
pendency of the appeal. According to the Hgh Court once
the appellants had obtai ned satisfaction of the decree for
Rs. 7,500/- they becane disentitled to a decree for specific

Rehab
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per f or mance.

We are unable to concur with the reasoning or the conclu-
sions of the H gh Court on the above main points. It is
significant that the | ease deed was not executed in favour
of the respondents by the Governnent until April 21, 1956.
So long as their own title was inconplete there was no
guestion of the sale being conpleted. It is also undisputed
t hat according to the conditions of the | ease t he
respondents were bound to obtain the sanction of the
Rehabilitation Mnistry transferring the plot to any one
el se. The respondents were fully aware and conscious , of
this situaion nuch earlier and that is the reason why on
August 11, 1955 it was agreed while extending the period for
execution of the sale deed that the sane shall be got
executed after receipt of the sanction. The satenent
contained in Exhibit P-7 that the execution of the sale deed
"by us cannot be conmplete without the said sanction" was
unqual i fied and unequi vocal . The respondents further
undertook to inform the appellants as soon as sanction was
received —and thereafter the sale deed had to be executed
within a week and got registered on paynent of the bal ance
amount of consideration.” W are wholly unabl e to understand
how in the presence of Exhibit P-7 it was possible to hold
that the appellants were bound to get the sale conpleted
even bef ore any information was received from the
respondents about the sanction having been obtained. It is
quite obvious fromthe |etter Exhibit P-8 dated June 15,
1956 that the respondents were having second thoughts and
wanted to wiggle

579

out of the agreenment because presunmably they wanted to
transfer it for- better consideration to some one else or to
transfer it in favour of their own relation as is stated to
have been done later. The respondents never applied for any
sanction after August 11, 1955 and took up the position that
they were not prepared to wait indefinitely in the matter
and were therefore cancelling the agreenent "for /want of

certainty". W are conpletely at a loss to understand this
attitude nor has any light been thrown on the -uncertainty
contenplated in the aforesaid letter. It does not- appear

that there would have been any difficulty in obtaining the
sanction if the respondents had nade any attenpt to obtain
it. This is obvious fromthe fact that when they actually
applied for sanction on Novenber 11, 1956 it was granted
after a week. The statement contained in Exhibit P-10 dated
July 4, 1956 that the sanction was not forthcomnm ng has not
been substantiated by any cogent evidence as no docunent was
pl aced on the record to show that any attenpt was nade to
obtain sanction prior to Novenber 11, 1956. Be that as it
may the respondents could not call upon the appellants to
conplete the sale and pay the balance noney wuntil the
undertaking given in Exhibit P-7 dated August 11, 1955 had
been fulfilled by them The sanction was given in Novenber,
1956 and even then the respondents did not inform the
appel l ants about it so as to enable themto perform their
part of the agreenent of safe. There was no question of
time having ever been nade the essence of the contract by
the letters sent by the respondents nor could it be said
that the appellants had failed to performtheir part of the
agreement within a reasonable tinme.

On behal f of the respondents it has been urged that in spite
of the letters of the respondent by which the agreenent had
been cancell ed the appellants did not treat the agreenment of
sal e as having cone to an end and kept it alive. They were
therefore bound to send a draft of the conveyance and cal
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upon the respondents to execute the sale deed and get it
regi stered on paynent of the balance of the sale price as
soon as they canme to know directly fromthe Housi ng and Rent
O ficer that sanction had been granted. This they failed to
do and it nust be inferred that they were not ready and
willing to performtheir part of the agreenent Qur attention
has been invited to a statement in Halsbury's Laws of
Engl and, Vol. 34, Third Edn. at page 338 that in the absence
of agreenment to the contrary it is the purchaser who has to
prepare the draft conveyance and subnmt it to the vendor for
approval . No such point was raised at any prior stage and
in any case we do not consider that after the cancellation
of the agreenment by the respondents it was necessary or
i ncumbent on the appellants to send any draft conveyance.
The very fact that they pronptly filed the suit

580

shows their keenness and readiness in the matter of
acquiring the plot by purchase. It nust be renenbered that
the appellants had not only put . in an advertisenent in
newspaper's about the existence of the agreement but had al so
sent a letter Exhibit P-13 on Septenmber 12, 1956 declaring
their readiness and willingness to pay the balance of the
purchase price on the respondents procuring the sanction

The appellants further nmade enquiries " directly from the
authorities concerned about the sanction. ' Readi ness
and,wi |l ingness cannot be treated as  a 'straight jacket
f or mul a. These have to be deternined fromthe entirety of
facts and circunstances relevant” to the ‘intention and
conduct of the party concerned. ~ I'n our judgnment there was
nothing to indicate that the appellants at any stage were
not ready and willing to performtheir part of the contract.
The High Court had taken anot her aspect of readiness and
willingness into consideration, nanely, the possession of
sufficient funds by the appellants at the material tine for
payment of the bal ance of the sale price. Ronmesh ' Chand
P.W6 had stated that his father was a Head Master since
1922 in a H gh School and he was al so doi ng i nport business.
He gave up service in 1934. The son joined the father in
his business in the year 1928 and his other brother ~appel-
ant No. 2 also joined that business sone years ago. The
bank account was produced whi ch showed t hat between July 18,
1955 and Decenber 31, 1955 the appellants” father had in his
account a credit of over Rs. 15,000/- but thereafter between
January, 1956 and March, 1956 an anount of Rs. 15, 000/- ~odd
had been withdrawn. According to the Hi gh Court after these
dates there was nothing to show that the appellants had any
funds. The evidence of Ronmesh Chand P.W 6 that the famly
had an ambunt of Rs. 40,000/- lying at their house was. not
bel i eved. Now in the first place the relevant period for
det erm ni ng whet her the appellants were in a position to pay
the bal ance of the sale price was after Novenber, 1956 when
sanction had obtained by the respondents for transfer of the
plot fromthe Rehabilitation Mnistry. The appellants had
admttedly paid without any difficult Rs. 7,500/- as earnest
noney and the bank account of the father showed various
credit and debit entries fromtine totine. On Mrch 5
1956 an amount of Rs. 12,720/- had been withdrawmn by a
cheque in favour of Ronesh Chand P.W 6. According to his
statement this ampunt was wi t hdrawn because his father was
very ill and it was decided to withdraw the amount at that
tinme. It was deposited with his nother and remained wth
her throughout. There is no material or evidence to show
that this anount had been expended or spent and that the
statement of Ronmesh Chand was fal se on the point. Even if
the wversion that Rs. 40,000/- in cash were 1lying at the
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house of the appellant is discarded at | east an anmount of
Rs. 12,720/- nust have been available at the material and
rel evant tinme. The appellants were
581
carrying on business and there is nothing to indicate that
they were not in a position to arrange for the remai ni ng sum
to nmmke up the total of Rs. 15,000/-. W are, therefore,
unabl e to accept that the appellants, who had all al ong been
trying their utnost to purchase the plot, did not have the
necessary funds or could not arrange for themwhen the sale
deed had to be executed and registered after the sanction
had been obt ai ned.
Coming to the last point, the Hi gh Court has held that the
appel lants were disentitled to a decree for specific
performance because, a statenment was made at the Bar that
during the pendency of the appeal they had executed the
decree of the trial court and an anpbunt of Rs. 7,500/- had
been deposited by the respondents pursuant to the execution
proceedings. It istrue that the appellant could not accept
sati sfaction of the decree of the trial court and yet prefer
an appeal; against that decree. ~That nay well have brought
them within the principle that when the plaintiff has
elected to proceed in sone other manner than for specific
performance he cannot ask for the latter relief. This is
what Scrutton L. J. said in Dexters, Limted v. H Il Crest
Q| Company Bradford Ltd.(1) at page 358

"So \in nmy opinion , you can- not take the

benefit of a judgnent as being good and then

appeal against it as being bad."

It was further observed

"It startles nme to hear it argued that a

person can say the judgnent is wong and at

t he same time accept paynment under t he

j udgrment as being right."

This illustrates the rule that a party cannot approbate and
reprobate at the same time. These propositions are so well
known that no possible exceptionican be taken to them In

the present case, however, the above rule cannot  apply
because the appellants had, by Consistent and -unequivoca

conduct, made it clear that they were not willing to accept
the judgnment of the trial court as correct. It has already
been nmentioned at a previous stage that after the decision
of the trial court the appellants had even applied on~ March
31, 1958 for an injunction restraining the respondents from
selling or otherwise disposing of the plot as it was
apprehended that they were trying to do so. It was stated
in this application that the plaintiffs would be preferring
an appeal but it would take tine to secure certified copies.

An appeal was in fact preferred and seriously pressed before
t he H gh Court on the relief relating to specific
per f or mance.

(1) [1926] 1 K B. 348, 358.

O L435Sup. Cf/ 71

582

Thi s relief is discretionary but not arbitrary and
di scretion must be exercised in accordance with the sound
and reasonable judicial principles. W are unable to hold
that the conduct of the appellants, which is always an
i mportant element for consideration, was such that it
precl uded them from obtaining a decree for specific
per f or mance.

It is common ground that the plot in dispute has been trans-
ferred by the respondents and therefore the proper form of
the decree would be the sane as indicated at page 369 in
Lala Durga Prasad & Another v. Lala Deep Chand & O hers(1)
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viz., "to direct specific performance of the contract
between the vendor and the plaintiff and direct t he
subsequent transferee to join in the conveyance so as to
pass on the title which resides in himto the plaintiff. He
does not join' in any special covenants made between the
plaintiff and his vendor; all he does is to pass on his

title to the plaintiff". W order accordingly. The decree
of the courts below is hereby set aside and the appeal is
allowed with costs in this Court and the Hi gh Court.

V. P. S Appea
al | owed.

(1) [1954] S.C.R 360.
583




