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Leave granted.
On 29th January, 2005, tenders were invited by the State
of Assam under Rule 91 of the Assam Excise Rul es, 1945 for
the granting of exclusive privilege of supplying potable
al cohol /rectified spirit (G.l) to its excise warehouse at
Tinsukia for a period of three years fromthe date of
settlenent. The estinmated annual consunption of country
spirit in the area covered by the Tinsukia Warehouse was
contenplated by the Notice Inviting Tender (NIT) to be
approxi mately 15, 60, 000. 000 London Proof Litre (for short
LPL) .

Clause 28 of the NIT reads as follows: -
"Contract will be considered to the suitable
valid tenderer in the viable range for
snoot h and conti nuous supply of Spirit as
may be recomrended by the
Comm ssi oner of Excise, Assamwi th the
approval of Government. The viable range
will be determ ned on the basis of analysis
of cost price, export duty, transportation
cost etc. by the Comm ssioner of Excise,
Assam "

As will appear from the materials on record, in all 8
tenders were received pursuant to the said NI T dated 29th
January, 2005 and the sane were opened in the presence of
the tenderers on 11th March, 2005.

After processing the sanme, the Comm ssioner of Excise
submitted his report to the State Governnent on 10th My,
2005 in which he found three of the said tenders to be
defective. The remaining five tenders were forwarded to the
State CGovernnent for consideration. |In the said report
submtted to the State Governnent, the Comm ssioner of

Exci se worked out the viable/reasonable rate for supply of
pot abl e al cohol /rectified spirit to the exci se warehouse at
Tinsukia at Rs.18.23 per LPL. The stand of the State
Covernment is that the said viable/reasonable rate was
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wor ked out by the Comm ssioner of Excise after taking into
consi deration the various factors referred to in C ause 28 of
the NIT. Pursuant to the said NIT, one Ms. Satya Capita
Services (P) Ltd. submitted its tender quoting an anmount of

Rs. 15.10 per LPL for award of the contract. One Ms.

Abhi nandan Trading (P) Ltd. quoted a rate of Rs.18.95 per LPL
for award of the contract and Ms. Rangpur Tradi ng Conpany

(P) Ltd. quoted a rate of Rs.17.11 per LPL. Utinately, the
contract was awarded to Ms. Rangpur Tradi ng Conpany (P)

Ltd. Such grant of contract to Ms. Rangpur Trading Conmpany
(P) Ltd. was challenged by Ms. Satya Capital Services (P)
Ltd. by way of Wit Petition, being No.5305/2005, and al so by
M's. Abhi nandan Trading (P) Ltd. by way of Wit Petition

bei ng No.5132/2005. The learned Single Judge all owed the

said wit petitions and set aside the grant of contract in favour
of Ms. Rangpur Trading Company (P) Ltd. upon hol di ng

that such grant did not disclose any |ogical, acceptable
and/ or reasonable basis. The State Governnent was directed

to take a fresh deci'sion in accordance with |aw and without
any further del ay.

The af oresai d judgnent of the | earned Single Judge dated

27t h Septenber, 2005, was challenged by way of three separate
appeal s - one by the State of Assam being Wit Appea

No. 585/ 2005, and the other two by the successful tenderer

M's. Rangpur Tradi ng Conpany (P) Ltd., being Wit Appea

Nos. 581 and 582 of 2005. The three Wit Appeals having

been fil ed agai nst the comobn judgnent and order passed by

the | earned Single Judge dated 27t h Septenber, 2005 in WP.)
No. 5132/ 05 and 5305/ 05, they were taken up for hearing

and di sposal together and were disposed of by the Division
Bench by a common judgnent and order dated 6th Cctober,

2005. Agreeing with the findings of the |earned Single Judge
hol di ng that the Conmi ssioner of Excise had failed to conply
with the stipulation contained in Clause 28 of the NIT and had
fixed a viable rate at Rs.18.23 per LPL instead of determining
the viable price range, the Division Bench held that the entire
process of granting the contract had been vitiated resulting in
an arbitrary decision. The Division Bench took note of the fact
that the Conmi ssioner and Secretary to the CGovernnent  of
Assam Exci se Departnment, had been of the view that the

viable rate should be Rs. 24/- per LPL, but the -sanme had not
been accepted and the contract had been awarded to M s.
Rangpur Tradi ng Conpany (P) Ltd. at the rate of Rs.17.11 per
LPL.

The State of Assam has filed SLP ) No.23889/2005

agai nst the judgnment of the Division Bench of the Gauhati

Hi gh Court affirm ng the judgment of the |earned Single Judge
allowing the Wit Petitions filed by Ms. Satya Capital Services
(P) Ltd. and Ms. Abhi nandan Tradi ng Conpany (P) Ltd. = Ms.
Rangpur Tradi ng Conpany (P) Ltd., whose contract had been
guashed by the | earned Single Judge, has filed two Specia
Leave Petitions, namely, SLP ) Nos. 24565 and 24566/ 2005.

Since all the three Special Leave Petitions arise out of the
common judgnment of the Division Bench of the Gauhati High
Court, in the three Wit Appeals referred to herei nbefore, they
have been taken up for hearing and di sposal together and
speci al | eave has been granted in all the three natters.
Appearing for the State of Assam Dr. A M Singhvi

| earned seni or advocate, explained that in order to elimnate
specul ative bidders and to ensure uninterrupted supply of

pot abl e al cohol to the excise warehouse at Tinsukia, the State
of Assam had i ncluded Cause 28 in the NIT which specified
the criteria on the basis whereof the price range was to be
conput ed

He urged that the concept of "viability range" had been
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consi dered and upheld by the Division Bench of the Gauhati

Hi gh Court in Prasanna Dutta vs. State of Assam reported in
2004 (3 ) GT 146.

As indicated hereinbefore, a viable/reasonable rate had

been worked out by the Comm ssioner of Excise at Rs.18.23

per LPL. On the other hand, the Conm ssioner and Secretary
to the Governnent of Assam Excise Departnment, was of the
view that the viable rate should be Rs.24/- per LPL
Utimtely, however, as it was felt that the said rate of Rs.24/-
per LPL would cause the prices to go up and cause hardship
to the consumer, the said Conm ssioner and Secretary,

Exci se Departnent, CGovernment of Assam reconmended

that the lower rate fromanongst the rate offered by
recormended firns wthin the viability range of Rs.17.11 to
Rs. 18. 95 per LPL be considered. Such recommendati on

resulted in the awarding of the contract in favour of Ms.
Rangpur Tradi ng Conpany (P) Ltd. at the offered rate of

Rs. 17. 11 per LPL

Dr. Si nghvi submitted that since three different rates had
been quoted and the accepted rate was Rs. 18.23 per LPL, the
said three prices quoted were taken to be the viability range
and the tenderer whose rate was found to be the lowest in
relation to the viable range was given the contract. Specia
enphasis was | aid on Cl ause 28 of the Notice Inviting Tender
whi ch has been extracted hereinbefore.

It was stated that after receiving the various applications,
the average of the different ambunts calcul ated agai nst the
di fferent heads were conputed and the vi abl e/ reasonable rate
was arrived at on the basis thereof. |In this process, the offer
made by M's. Satya Capital Services (P) Ltd., was held to be
unwor kabl e.

Dr. Singhvi submitted that the aforesaid policy to
formulate a viable range had been taken keeping in mnd the
fluctuations in the price of raw material's, cost of
transportation, duties and margin of profit, not only for the
year in which the contract was awarded but also for the next
two years since the contract was for a period of three years. It
was submitted that such a policy had to be adopted on
account of the fact that Assam by itself did not produce
potabl e spirit and was dependent on the supply of the said
commodi ty from nei ghbouring States.

Referring to the judgnent of the learned Single Judge,
Dr. Singhvi submtted that it had been contended on- behalf
of the wit petitioners that the very concept of a viable
range/rate was arbitrary and beyond the conpetence of the
respondents. Such a submi ssion had not been fully accepted
by the | earned Single Judge who proceeded to examine the
manner in which the viable rate had been arrived at firstly by
the Exci se Conmm ssioner and thereafter by the Departnenta
Conmi ssioner. Having arrived at a conclusion that a viable
rate and not a viable range had been fixed by the
Comm ssi oner of Excise, and that too after ignoring the view of
the Departmental Conmm ssioner that the correct viable rate
shoul d have been Rs.24/- per LPL, the | earned Single Judge
observed that the contract had been given to a person whose
rate was bel ow the viable rate, which was contrary to the
policy which pronpted the authorities to provide for a viable
range for grant of such contract.

It was submitted that the | earned Single Judge had

m sunder st ood the purport of fixation of a viable price range
and had erred in concluding that the grant of contract nade
in favour of Ms. Rangpur Tradi ng Conpany (P) Ltd. did not

di scl ose any | ogical, acceptable and/or reasonable basis.

A further subm ssion was nmade that despite referring to
the decision of this Court in the case of Dutta Associates Pvt.
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Ltd. vs. Indo Merchants Pvt. Ltd. & Os., reported in (1997) 1
SCC 53, wherein certain reservations were expressed

regarding the policy of fixation of a viable range, the |earned
Singl e Judge nmade it clear that he was not expressing any

opi nion on the power and conpetence of the State

CGovernment to fix such a viable rate/range by incorporation

of a specific clause in the Notice Inviting Tender

Apart fromreferring to the aforesaid decision in the
Dutta Associates Pvt. Ltd. (supra), Dr. Singhvi also referred to
the decision of this Court in Ms. Produce Exchange
Corporation Ltd. vs. Conmi ssioner of Excise, Assam and Anr.
reported in (1972) 3 SCC 713, which was a decision for the
proposition that under the Assam Excise Rules the
CGovernment was not prohibited from entering into negotiation
with tenderers since it was interested in getting the country
liquor at the cheapest rate and to ensure regul ar suppli es.

Certain other decisions were also referred to in support of
the proposition that the Court was entitled to exam ne
deci sions taken to award contracts to private parties, but the
sanme need not detain us since we are not really called upon to
exam ne such question in the instant case.

Dr. Singhvi subnitted that the Division Bench while
considering the wit appeals filed against the judgnent of the
| earned Single Judge nerely referred to Cl ause 28 of the Notice
Inviting Tender and observed that the |l earned Single Judge
had rightly held that the entire process of granting the
contract had been vitiated as the concerned authority issuing
the tender notice had failed to discharge its stipulated
responsibilities resulting in anarbitrary decision. No other
reasoni ng has been given by the Division Bench even with
regard to the decision to conpute a viable range for the
pur pose of grant of contract for supply of potable spirit.

Dr. Si nghvi concl uded on the note that the procedure
evol ved for the conputation of a viable range was fair and
transparent and was not neant to favour any individual and
that the three different prices quoted by the three short- listed
applicants, in fact, conprised the price range contenplated in
clause 28 of the N.I.T. He urged that the judgnment of the
| earned Single Judge was based on the sol e consideration that
i nstead of fixing a viable price range, the Comi ssioner of
Exci se had fixed a rate of Rs.18.23 per LPL, which according
to the learned Single Judge vitiated the entire process.

Dr. Singhvi’s subm ssions were adopted by | earned
counsel appearing on behalf of the appellant inthe CGvi
Appeal arising out of SLP ) No.24565-24566/05. In addition
it was stated that after having been awarded the contract,
the appellant had been continuing to supply potable spirit to
the CGovernment of Assam at its Tinsukia Excise Warehouse in
terns of the contract and notwithstanding the decision of
the Gauhati High Court, it had continued to make such
supplies in view of the interimorder passed by this Court on
2nd December, 2005.

VWi | e supporting the judgnment of the Gauhati High
Court inpugned in these appeals, M. Ataf Ahned, |earned
seni or counsel, broadened the scope of his subm ssions in
contendi ng that the very concept of fixing a viable price range
was i nproper and was capable of misuse. It was subnmitted
that as had been observed by the |earned Single Judge of the
H gh Court when the Departnental Conmm ssioner was of the
view that the viable rate should be Rs.24 per LPL, there was
no | ogi cal explanation as to why the contract had been
awarded to Ms. Rangpur Tradi ng Conpany (P) Ltd. whose
quoted price was far | ower than the viable rate as conmputed by
the Departmental Conmissioner. It was contended that the
very intention of maintaining regular supply of potable spirit,
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whi ch was the basis of the decision to fix a viable range of
prices, stood defeated by the grant of the contract in favour of
M s. Rangpur Tradi ng Conpany (P) Ltd
Referring to the decision of this Court in Dutta Associ ates
Pvt.Ltd. (supra), M. Ahmed submitted that a sinilar question
had arisen in the above case regarding the grant of contract
for supply of potable spirit on the basis of the concept of
"viabl e range". He pointed out that while the "viability range"
had been fixed in the said case between Rs.14.72 to Rs.15.71
per LPL, Ms. Dutta Associates who had quoted a |ower figure
than the | owest end of the viability range was asked to
increase its bid and only thereafter the contract was awarded
toit. Such action on the part of the authorities of the Excise
Depart nent was chal | enged before the Gauhati H gh Court in
a Wit Petition which was disnissed by the | earned Single
Judge but, on appeal , the Division Bench allowed the Wit
Appeal and set aside the acceptance of the tender upon
hol ding that the authorities had acted unfairly in calling upon
Dutta Associates alone to subnmit a counter offer while not
giving a simlar opportunity to other tenderers. Directions
were given to call for fresh tenders to award the contract. M.
Ahrmed submitted that when the matter was brought to this
Court, this Court expressed its m sgivings about the procedure
relating to the fixation of a viability range. It was observed by
the | earned Judges that they had not been able to understand
or appreciate the concept of viability range, its necessity or its
real purpose. Wile affirmng the judgnent of the Division
Bench in the Wit Appeal, this Court directed that the
procedure to be followed in the matter of acceptance of a
tender should be transparent, fair and open

M. Ahmed subm tted that when the decision of the
Assam Governnent to grant contracts on the basis of
"viability range" had been commented upon - w th disfavour by
this Court, it was inproper on the part of the Government of
Assam to resort to the sane nmethodology for awarding the
contract for potable spirit on the sanme basis. Furthernore, in
the instant case, no viability price range had been fixed which
was one of the main reasons which pronpted the | earned
Si ngl e Judge of the Gauhati Hi gh Court to set aside the
contract awarded in favour of Ms. Rangpur Tradi ng Conmpany
(P) Ltd.

It was urged that even if the above position was to be
i gnored, there was no explanation forthcomng as to why a
vi abl e price had been resorted to for the purpose of granting
the contract when it had been decided to prepare-a viable price
range and the | earned Single Judge had rightly set aside the
contract granted in favour of Ms. Rangpur Trading Conpany
(P) Ltd. on that basis.

M.MN. Rao, |earned senior counsel appearing for Ms.
Satya Capital Services (P) Ltd., subnmitted that the offer of
the said respondent had not even been considered on-the
ground that the price quoted at Rs.15.10 per LPL was far
| ower than the viable price fixed at Rs. 18.23 per LPL
According to M. Rao, the sanme |ogic which pronpted the
authorities of the Excise Departnment to award the contract to
M's. Rangpur Trading Co. (P) Ltd. should have been applied
for awarding the contract to his client. On the other hand, the
refusal to grant the contract to his client was sought to be
justified by the authorities by taking resort to the theory of
vi abl e price range, although the |ower extreme of the
purported price range was arbitrarily fixed at Rs.17.11 per LPL
whi ch was the price quoted by Ms. Rangpur Trading Co. (P)
Lt d.
M. Rao submitted that this very same question had been
considered by this Court in the case of Dutta Associ ates
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(supra) and it had been observed that all those naking

of fers were hard-headed busi nessmen who were quite alive to
the economic viability of the offers nade by them M. Rao
submitted that if his client was ready and willing to supply
potable spirit at the rate of Rs.15.10 per LPL, which was | ower
than the rate offered by Ms. Rangpur Tradi ng Conpany (P)

Ltd., there could be no proper or |ogical explanation on the
part of the Governnent of Assamto refuse to award the
contract to his client.

Al the | earned counsel appearing in this matter had
occasion to refer to and rely upon the decision of this Court
in Dutta Associates’ (supra). In the said case, the tender
notice did not specify the "viability range" nor did it indicate
that only the tenders coming within the 'viability range"
woul d be considered. Such omission led this Court to observe
that fairness denmanded that the authority should have
notified in the tender notice itself the procedure which they
proposed to adopt while accepting the tender

The doubts expressed by this Court in the aforesaid
deci si on were taken note of by the Governnent of Assam
and it led to the inclusion of Clause 28 in the Notice Inviting
Tender where the aforesaid omi'ssion was sought to be
renedi ed. Cl ause 28 of the NIT which has been extracted
her ei nbef ore, specifies that the contract would be given to the
tenderer found suitable fromthe "viable range" which was to
be determ ned on the basis of analysis of the cost price,
export duty, transport cost etc. by the Conmissioner of
Exci se, Assam What had been | eft unspecified in the Notice
Inviting Tender was, therefore, ~ introduced subsequent to the
decision in the case of = Dutta Associates and the applicants
for grant of the contract can have no further grievance on such
score.

However, apart from expressi ng doubts over the decision
of the Government of Assam of taking recourse to the concept
of "viability range", the discussion thereupon was not taken
any further and the decision was rendered on a different set of
facts, nanely, that for granting the contract negotiations were
entered into with one of the applicants only.

It is no doubt true that there is scope of the concept of
"viability range" being msused to favour a particular
applicant, but there is no such allegation in the instant case,
nor has any mala fides been attributed to the action taken by
the authorities in awarding the contract to Ms. Rangpur
Tradi ng Conpany (P) Ltd. whose offer was rmuch | ower than
the fixed rate. One of the argunents advanced was that the
of fer made by Ms. Abhinandan Trading (P) Ltd. was, in fact,
closer to the fixed rate than that of Ms. Rangpur Trading
Conpany (P) Ltd.

Consi deri ng the subm ssions nade and the ground
realities regarding supply of potable spirit to Assam we are
inclined to accept Dr. Singhvi’s submssion and to reject those
made by M. Altaf Ahnmed and M. M N. Rao. Al t hough,
doubts were expressed by this Court in Dutta Associ ates
(supra) regarding the concept of "viability range", its necessity
or its real purpose, the decision of the Governnent of Assam
to resort to such a procedure has to be left to the Governnent
of Assamitself. Unless, it can be shown that the said
procedure had been mi sused to favour any particular
i ndividual, which is not so in the instant case, it would not be
proper for us to express any opinion as to the procedure the
government shoul d adopt except to say that whatever
procedure is adopted should be open, fair and transparent.

In the instant case, the nethodol ogy adopted for fixing
the viable price range, as explained by Dr. Singhvi, indicates
that even if the said method may not be the ideal method for
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granting of contracts, an average of different rates quoted
agai nst different heads by all the applicants are taken together
and the ratio thereof is arrived at for fixing the viable range. It
may be nore prudent for the Governnment of Assam to adopt
a different procedure in future, but as far as the present case
i s concerned, although the Comm ssioner of Excise had fixed
the "viable rate" at Rs.18.23 per LPL, a "viable range" was
conputed between Rs. 17.11 per LPL and Rs. 18.95 per LPL
Consi dering the fact that the offer made by Ms. Abhi nandan
Trading (P) Ltd. (Rs.18.95 per LPL) was higher than the rate
fixed by the Excise Commissioner, the Governnent in its
wi sdom thought it best to award the contract to Ms.
Rangpur Tradi ng Conpany (P) Ltd. whose offer of Rs.17.11
per LPL was |ower than the fixed price

More than one and a half years have el apsed in respect of
the period for which the contract had been awarded in favour
of Ms. Rangpur Trading Company (P) Ltd. and as we have
been infornmed, despite the orders passed by the |earned
singl e Judge and the Division Bench of the Gauhati Hi gh

Court, they have still been supplying potable spirit to the
CGover nent _of -Assam on t he basi s of such agreenent. |n our
view, it will not be inthe interest either of the Governnent of

Assam or the people of Assamto prevent Ms. Rangpur

Tradi ng Conmpany (P) Ltd. from continui ng such supply,
especially when the correctness of the | earned Single Judge's
order is capable of being disputed. The Division Bench
nerely gave a stanmp of approval to the learned Single Judge's
judgnent without exam ning the |[|egal proposition involved.

For the reasons aforesaid, we are of the viewthat all the
three appeal s should be all owed and they areall owed
accordingly. The conmmon judgnent and order dated 27th
Sept enber, 2005 passed by the |l earned Single Judge in WP.

) No.5132/2005 and WP. ) No.5305/2005 as also that of
the Division Bench dated 6th Cctober, 2005, passed in Wit
Appeal No.585/2005 filed by the State of Assam and Wit
Appeal Nos.581 and 582/2005 filed by Ms. Rangpur Trading
Conpany (P) Ltd., are hereby set aside.

Before we part with this nmatter, having particular

regard to the doubts expressed by this Court in Dutta
Associ ates (supra), we nerely express the view that in order to
avoid future controversy, the Governnent of Assam  nay
adopt some other procedure for granting simlar contracts in
future which is open and transparent and wll not give rise to
controversies of the instant nature in future.
There will be no order as to costs.




