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Common and identical questions of |aw are involved in these appeals and,
therefore, they are dealt w th together.

CRI M NAL APPEAL NO 231 OF 1996:

On receipt of secret information, the Range Oficer of Forests, Simariya
Range, Chatra South Forest Diwvision, along with a team of forest officials chased
a truck bearing Registration No. UPF 7233 and seized about 445 Kgs. of illicit
Kat ha together with the truck in exercise of powers under Section 52 of the
I ndi an Forest (Bihar Armendnent) Act, 1990 (hereinafter referred to as "Bihar
Amendnent Act, 1990") near Danapur;, on 5.2.1991. < The seizure list was said to
have been sent to the Additional Chief Judicial Mgistrate, Chatra, by his letter
dated 6.2.1991. On 11.3.1991, the Divisional Forest Oficer, Chatra South
Di vi sion, the Authorised officer, as per notification dated 2.1.1991 under Section
5 of the Bi har Amendment Act, 1990, informed the Additional Chief Judicial
Magi strate regarding initiation of action. The Range O ficer was said to have
submi tted prosecution report against the respondents M's Kedar Sao and Prem
Kurmar that the investigation in the matter reveal ed that the katha seized was
illegally manufactured after illegal cutting of Khair trees friom Del ho, Jarhi, Kori,
Chardram and Sima protected forest within the Chatra South Forest Division and
sought for the confiscation of the seized truck. . After hearing the respondents,
the Authorised Officer by his order dated 19.1.1992 ordered confiscation of the
truck seized, as above, in exercise of the powers under Section 52 of the said
Act. The respondents filed an appeal before the Appellate Authority constituted
under Section 52A of the said Act, viz., The Deputy Conm ssioner, Chatra.

The respondents seemto have also filed Cl. Wit jurisdiction case No.201
of 1993 (R) seeking to quash the order dated 19.1.92 and also for the rel ease of
the truck in the neantinme. A Division Bench of the Patna H gh Court (Ranchi
Bench) by an order dated 3.9.94 allowed the wit petition on the ground that the
order dated 19.1.92 was totally wi thout jurisdiction and the power to order for
confiscation or forfeiture of the vehicle involved in the offence was with the court
and not the Divisional Forest Oficer. The H gh Court while accepting the stand
of the private party held that the provisions of Bihar Forest Produce (Regul ation
of Trade) Act, 1984 (hereinafter referred to as "Trade Act"), alone applied to the
case by virtue of Section 32 of the said Act and the provisions of the Indian
Forest Act, 1927 stood excluded and consequently the Authorities under the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

11

central enactnment had no powers to confiscate the vehicle and the order passed

was wholly without jurisdiction. The matter was |left for the decision of the
conpetent court as to whether the respondents have comitted any of fence and
observing further that it was for that Court to pass any such orders. Hence, this
appeal by the State of Bihar and the Divisional Forest Oficer.

CRI'M NAL APPEAL NO 232 of 1996:

The seizure effected on 27.3.1993, which is the subject natter of this
appeal , by the Forest Oficials at Hunterganj was of the truck bearing
Regi stration No. BRM 9615 while it was found carrying illicit forest produce like
Harra, Gond, and Katha and the seizure |ist prepared therefor appears to have
been sent forthwith to the Chief Judicial Magistrate concerned. The Range
Oficer of forest was said to have noved on 29.3.1993 the Authorised Oficer to
confiscate the seized forest produce and the truck and the said Authority appears
to have initiated action as in the other case, and informed the Chief Judicia
Magi strate, Chatra, of the said move. Notice of such proceedings was said to
have been issued to the owner of the vehicle Mhan Lal Vaidya to show cause
agai nst the proposal's and on the said person informng that the vehicle was
under an ‘agreenent with the respondent Sri Kant Prasad Pradhan, he was al so
i ssued with a notice to show cause. ~After hearing the respondent, by an order
dated 3.5.1993, the request for release of the truck canme to be rejected since the
respondent could not prove his ownership of the same. Wile so, the respondent
filed Crimnal WJ.C No.227 of 1993 (R) seeking to quash the confiscation
proceedi ngs and for the release of the truck. The Division Bench of the Patna
H gh Court (Ranchi Bench) by an order dated 3.9.94 allowed the wit petition of
the respondent on similar grounds as in-the other wit petition, passing a sinilar
nature of order. Hence, this appeal.

Cvil Appeals arising out of SLP(C) Nos.1140-1141 of 1998:

On 26.1.1995, the District Forest Oficer, Gaya, Bihar, along with a team
of forest officials seized eight trucks including those of the two of the appellants
at Upwan Hotel near Mbhaniya wthin Bhabhna District |loaded with Khair wood
(Acaci a catechu). The report of the said seizure was said to have been al so sent
to the Chief Judicial Magistrate, Bhabhna. The District Forest Oficer seens to
have al so noved on 27.1.1995 the Divisional Forest O ficer, Shahbad at
Sasaram Bihar, for initiation of confiscation proceedings in respect of all those
trucks and the illegal Khair wood, which they were found to carry. On 28.1.1995,
the Divisional Forest Oficer, who i's the Authorised Oficer for the purpose,
initiated proceedings to show cause agai nst the confiscation and forfeiture of the
sei zed trucks and goods. After hearing the respondents and others, by an order
dat ed 25.9.1995, the Authorised O ficer ordered confiscation of the illegal Khair
wood as well as the trucks used for its transportation. ~The appeal filed before the
Appel l ate Authority viz., The District Mgistrate-cumCollector, Kaimur, Bhabhna,
was al so di smissed on 24.1.1996. Further Revision filed thereon al'so cane to
be rejected on 21.6.1997. At this stage, the respondents filed CMC Nos. 6542
and 6543 of 1997 seeking to quash the above orders and for rel ease of their
trucks. A learned Single Judge of the Patna Hi gh Court by an order dated
28.8.1997 dismissed the Wit Petitions. Thereupon, L.P.A Nos. 1206 and 1207
of 1997 canme to be filed and a Division Bench of the High Court disnm ssed the
appeal s on 20.10.1997. The Division Bench held that having regard to the
magni tude of the offence, in appropriate cases confiscation has to be resorted to
as is provided in law. Hence, these appeals, taking advantage of the other
appeal s al ready pending before this Court.

Heard Shri Amarendra Sharan, |earned Senior Counsel for the State, and
Shri S.K. Sinha for private respondent in Crl. Appeal No.231 of 1996 and the
appel lants in two appeals filed by the private parties and other counsel. The
stand taken on behalf of the State in these appeals, as before the H gh Court,
was that the Bi har Forest Produce (Regul ation of Trade) Act, 1984 was enacted
only to provide for regulation in public interest the Trade and related nmatters of
certain forest produce notified thereunder by creation of the State Mnopoly in
such trade in the State of Bihar and it is the Indian Forest Act, 1927, as anended
by the State by the Indian Forest (Bihar Amendnent) Act (Bihar Act 9 of 1990)
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whi ch was enacted for the overall protection and managenent of forests and

forest produce and regulate the transit of such forest produce and the rul es nmade
and notifications issued thereunder that applied to the cases on hand and
consequently the inmpugned orders of confiscation are quite legal and well within
the conpetency of the Authorised Oficer. |In support of such stand reliance was

pl aced upon the rel evant provisions of the Indian Forest Act, 1927, the Bihar

Ti mber and ot her Forest Produce Regul ation of Transit Rules, 1973, the

provi si ons of the Bi har Arendnment Act (Act 9 of 1990) and the Trade Act. It is
further urged that cutting, felling, girdling, |opping and tapping, etc. of forest trees
and forest produce and/or manufacture of forest produce, as notified therein, are
squarely covered under the Indian Forest Act, 1927 as anended by Bi har Act 9

of 1990 and by virtue of Section 52 (3), as anended by the Bi har Arendnent

Act (Act 9 of 1990), power to confiscate inhere in the forest officials notified for
the purpose and, therefore, no exception could be taken to the orders passed in

all these cases. Section 15 of the Trade Act, according to the stand of the State,
stood repeal ed by necessary inplication by Bi har Anendnment Act 9 of 1990 and,

in any event, Section 15 cannot-be clainmed to exclude the Indian Forest Act even

in respect of matters not dealt with or provided for under the Trade Act. The
forest produce seized in all these cases, viz., Katha, Gond, Harra, was said to
have been illegally collected fromthe trees unlawfully felled and by unlawfu
tappi ng and col'lection of such produce and, therefore, the provisions of the

I ndi an Forest Act, as amended by the Bi har Arendnent Act and the Rul es nade
thereunder, alone are-attracted to these cases and rightly applied, too. The

deci sion of the Hi gh Court, taking a contra view, would, according to the State,
defeat the very object of the Indian Forest Act, as anmended by Bi har Act 9 of

1990, to conserve and protect the forest wealth and arrest and curb | arge scale

of illegal falling and exploitation of forest wealth, said to be ranpant of late, in the
State.

Per contra, the |l earned counsel for the private parties, while draw ng
inspiration fromand adopting the reasoning of the H gh Court, contended that
Section 32 of the Trade Act excluded the applicability of the Indian Forest Act,
1927 to forest produce specified in the Trade Act, that therefore it is only Section
15 etc. of the Trade Act which would be attracted and any action could be taken
under the said Act only. Reliance has also been placed on yet another decision
of a Division Bench reported in Snt. Chandrawati Devi Vs. State of Bihar &

O's. (1992 Bi har Bar Council Journal 13) taking an/identical view as in these
cases under what is clainmed to be a simlar situation arising with reference to the
I ndi an Forest Act and the Bi har Kendu Leaves (Control ‘of Trade) Act, 1973.

So far as Crimnal Appeal No.231 of 1996 is concerned, the vehicle in
question was found unlawfully carrying 445 Kg. 111 egal Katha biscuits, which were
concealed in a specially designed secret chanber built inside the truck behind
the driving seat and the seizure could be effected after a | ong chase of the
fl eeing vehicle for contravention of Sections 33(1), 41(1) and 42(1) of Indian
Forest (Bi har Anendnment) Act and Section 20 of the Trade Act. /Qur attention
was drawn to show fromthe Schedul e of the Trade Act that Khair (Acacia
Catechu) alone is notified and a manufactured product fromthe said Khair '|ike
Kat ha bi scuits seized and confiscated are not covered by the Trade Act. Katha
bi scuits are said to be prepared fromthe heartwood of Khair by boiling and once
again after reboiling, the thick liquid and by pouring it into nmoulds to suit the
needs of the manufacturer. On the other hand, the notification issued by the
State CGovernnent on 19.10. 1959, under Section 30 of the Indian Forest Act,

1927, not only declared the species of trees enunerated therein as reserved in

the protected forest of Chatra Forest Division for purposes of Section 29 (2) but

al so prohibited the doing or comm ssion of certain kind of activities including the
collection or subjection to any manufacturing process and renoval of any forest
produce. This would, as clainmed for the State, go to show, at any rate, by the
very nature of the conmmdity itself, the inapplicability of Trade Act.

In order to appreciate the clains on behalf of the parties on either side as
to whether recourse to provisions of the Indian Forest Act, 1927 as anmended in
Bi har Act 9 of 1900 was permnissible in these cases or that it is only the Trade Act
that applied as claimed for private parties, a reference to some of the provisions
in both of the two enactments woul d become necessary. The Indian Forest Act,
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1927 is a central enactnent, to consolidate the lawrelating to forests, the transit
of forest produce and the duty |eviable on tinmber and other forest produce.
Section 2(3) defines forest offence to nmean an of fence puni shabl e under the Act

or under any Rul e made thereunder. The inclusive definition of ‘forest produce

in Section 2(4) enconpass withinits fold ‘catechu’ as well as the trees and

| eaves, flowers and fruits and all other parts or produce not nmentioned in the
earlier part. Section 41 provides for the State Governnents making their own
rules to regulate the transit of all tinber and other forest produce. Section 42
provides for penalty for breach of rul es made under Section 41. Section 52

provi ded for seizure of property liable to confiscation and while the subsequently
foll owi ng provisions deal with further course of action to be followed, Section 55
enabl es the Court to even confiscate the forest produce as well as the vehicle
etc. used in the comission of the forest offence, in addition to any ot her

puni shnment prescribed for such offence.

Fi nding that not only the conmi ssion of forest offences are on the
i ncrease but ranpant involving large scale pilferage and depletion of forest
weal t h not only causi ng serious onslaught on the nature and environnent
causi ng ecol ogi cal inbal ance and irreparable | oss and danmage to public property
- the State Governnment has chosen to introduce certain drastic |egislative
neasures to arrest, control and strongly put down their recurrence as well, by
enacting the Indian Forest (Bihar Amendnment) Act \026 No.9 of 1990, which cane
into force on 10.9.1990 after obtaining the required assent of the President of
India, for the same. Section 52, which was inserted by Section 5 of the
Amendnent Act, reads as follows: -

"52. Seizure and its Procedure for the property

liable for confiscation. \026 (1) Wen there i's reason to
bel i eve that a forest offence has been conmitted in
respect of any forest produce, such produce, together
with all tools, arnms, boats, vehicles, ropes, chains or
any other article used in conmtting any such offence

may be seized by any Forest Oficer or Police Oficer.

(2) Every officer seizing any property under this
Section shall place on such property a mark indicating
that the same has been so seized and shall, as soon

as may be, either produce the property seized before
an officer not below the rank of the Divisional Forest
O ficer authorized by the State Governnent in-this
behal f by notification (hereinafter referred to as the
aut horized officer) or where it is, having regard to
quantity of bulk or other genuine difficulty, not
practicable to produce the property seized before the
aut hori zed officer, or where it is intended to | aunch
crimnal proceedi ngs agai nst the offender

i medi ately, nake a report of such seizure to the

Magi strate having jurisdiction to try the of fence on
account of which the seizure has been nade :

Provi ded that when the forest produce with
respect to which such offence is believed to have
been committed is the property of Government and
the of fender is unknown, it shall be sufficient if the
O ficer nmakes, as soon as nmay be, a report of the
circunstances to his i medi ate superior

(3) Subject to sub-section (5), where the authorized

of ficer upon production before himof property seized
or upon receipt of report about seizure, as the case
may be, is satisfied that a forest offence has been
conmitted in respect thereof, he nay by order in
witing and for reasons to be recorded confiscate
forest produce so seized together with all tools, arms,
boats, vehicles, ropes, chains or any other article
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used in commtting such of fence. The Magistrate

having jurisdiction to try the offence concerned nay,

on the basis of the report of the authorized

confiscating officer, cancel the registration of a vehicle
used in conmtting the offence, the licence of the

vehicle driver and the licence of the arnms. A copy of
order on confiscation shall be forwarded w thout

undue delay to the Conservators of Forests of the
forest-circle in which the Forest produce as the case

may be, has been seized.

(4) No order confiscating any property shall be made
under sub-section (3) unless the authorized officer \026

(a) sends an intinmation about initiation of
proceedi ngs for confiscation of property to the

Magi strate having jurisdiction to try the offence on
account  of, which the seizure has been nade;

(b) i'ssues a notice in witing to the person from
whom t he property is seized, and to any other person
who may appear to the authorized officer to have

some interest in such property;

(c) affords an /opportunity to the persons referred
to in clause (b) of nmaking a representation w thin such
reasonable tine as may be specified in the notice

agai nst the proposed confiscation, and

(d) gives to the officer effecting the seizure and the
person or persons to whom notice has been issued

under clause (b), a hearing on date to be fixed for

such purposes.

(5) No order of confiscation under sub-section (3)
of any tools, arms, boats, vehicles, ropes, chains or
any other article (other than the forest produce seized
shall be nade if any person referred to in clause (b) of
sub-section (4) proves to the satisfaction of

aut horized officer that any such tools, arns, boats,
ropes, chains or other articles were used w thout his
know edge or conveni ence or as the case may be,

wi t hout the know edge or conveni ence of his servant

or agent and that all reasonabl e and necessary
precauti ons had been taken agai nst use of the objects
aforesaid for commi ssion of forest offence.”

Section 6 of the Amendment Act inserted Section 52A, which

provi ded for an appeal against the order of confiscation, while Section 52-B
provided for revision by the person aggrieved. Section 52-C also inserted by
Section 6 of the Bi har Arendnent Act reads as hereunder: -

"52-C Bar of Jurisdiction of Courts etc. in certain
circunmstances.--- (1) On receipt of intimation under
sub-section (4) of section 52 about initiation of
proceedi ngs for confiscation of property by the

magi strate having jurisdiction to try the of fence on
account of which the seizure of property which is
subj ect matter of confiscation, has been made, no
Court, Tribunal or Authority (other than the authorized
of ficer, Appellate Authority and Revision Authority
referred to in sections 52, 52A and 52B) shall have
jurisdiction to make orders with regard to possession
del i very, disposal or distribution of the property in
regard to which proceedings for confiscation are
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initiated in this Act, or any other law for the tine being
in force.

Expl anation.--- \Were under any law for the tine

being in force, two or nore courts have jurisdiction to
try forest offence, then on receipt of intimation under
sub-section (4) of section 52 by one of the Courts of
Magi st rates having such jurisdiction shall be

construed to be receipt of intimation under that
provision by all the Courts and the bar to exercise
jurisdiction shall operate on all such Courts.

(2) Nothing in sub-section (1) shall affect the power
saved under section 61.

Section 52-D, inserted by Section 6 of the Amendment Act, enpowers the
Oficers enunerated therein to enter, inspect, search and seize in the foll ow ng
terns: -

"52-D. " Power of -entry, inspection, search and

sei zure. ---

Not wi t hst andi ng anyt hi ng contai ned in any other |aw
for the time being inforce any Forest O ficer not
bel ow t he rank of a Range O ficer of Forests or any
Police Oficer not below the rank of a Sub-Inspector,
may, if he has reasonabl e grounds to believe that any
forest offence has been committed in contravention of
this Act enter upon, \inspect and search any place,
prem ses, appurtenances thereto, 1and, vehicle or
boat and seize any illegal forest produce and all tools,
arns, boats, vehicles, ropes, chains or any other
article used in committing such of fence”

So far as the Bi har Forest Produce (Regul ation of Trade) Act, 1984 \026
(Bi har Act 12 of 1984) is concerned, the sane was enacted to provide for
regulating in public interest the trade and other related matter of certain produce
by creation of a State Mnopoly in such trade in the State of Bi har and made
applicable to such forest produce and on such date(s) as the Governnent nay
by notification specify in this behalf. Forest produce has been defined in Section
2(4) to mean any forest product as specified in the Schedul e'and thereby called
to be specified forest produce. Section 5 provides that on the issue of a
notification under Section 1(3) & (4), no person other than the Governnent, an
O ficer of Governnent authorized in witing in this behalf and an Agent in respect
of the unit in which the specified forest produce is grown or found, shall purchase
or transport or inport or export such specified produce in and from such area.
What constituted a purchase not in contravention of the Act or ‘what other shal
be deemed to have been purchased in contravention of the provisions of the Act
has al so been explained therein, with exceptions indicated relating thereto.
Consequently, the bar or restrictions and regul ati ons envi saged in respect of any
area or unit, in respect of the specified forest produce, conmes into play only when
it is shown that a notification under Section 1(4) has been issued and publi shed.
Equal ly so woul d be the point of time when the enforcenent of penal provisions
provi ded under this Act would arise. This Act also contains provisions enabling
the Government to fix prices for purchase, opening of depots-and display of
pricelist, registration of manufacturers, traders and industrialists, disposal of
forest produce, retail sale of specified produce etc. Section 14 provides that
every Forest Oficer and Police Oficer shall prevent and may interfere for the
pur poses of preventing commi ssion of any offence under this Act. Section 15, on
which reliance is sought to be placed for the private parties \026 reads as foll ows: -

"15. Power to entry, search, seizure, etc.\027(1)

Any Forest O ficer not bel ow the rank of a Range
Oficer of Forest or Police Oficer not belowthe rank
of a Sub-Inspector, or any other person authorized

by the Governnent in this behalf may with a viewto
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securing conpliance with the provision of this Act or
the rul e made thereunder, or to satisfying hinself
that the said provisions have been conplied with\027

(i) stop and search any person, boat,
vehicle or receptacle used or intended to be
used for the transport of specified forest
produce;

(ii) enter and search any pl ace

(i) sei ze the specified forest produce in
respect of which he suspects that any provision
of this Act or the rules made thereunder has
been, is being or is about to be contravened
along with the receptacl es containing such
produce and all tools, ropes, chains, boats
or/and vehicl es used i'n commtting any such

of f ence.

(2) The provisions of sections 102 and 103 of
Code of Crimnal Procedure, 1973 (Il of 1974)
relating to search and seizure shall so far as nmay
be, apply to searches and sei zure under this
section.

(3) Every O ficer seizing specified forest produce
and other property under clause (iii) of sub-section
(1) above shall place on such produce, if physically
possi bl e, a property mark indicating that the sane

has been sei zed and shall, except when the

of fender agrees in witing forthwith to get the

of fence conpounded in the nmanner prescribed,

make a report of such seizure to the Magistrate

(4) Any Forest O ficer not below the rank of a
Range O ficer of Forest, who or whose subordinate
has sei zed any property other than the specified
forest produce under clause (iii) of sub-section (1)
may rel ease the sanme on the execution by the

owner thereof of a bond for the production of the
property so released, if and when so required before
the Magistrate."

Sections 20 and 21 of this Act read as hereunder: -

"20. Penalty.-- If any person contravenes any of the
provisions of this Act or rules nmade thereunder\027

(1) he shall be punished with inprisonment which
may extend to one year or fine which may extend to
two thousand rupees, or both :

Provi ded that penalties which are double of those
nentioned above may be inflicted in case where the

of fence is committed after preparation for resistance
to lawful authority or where the of fender has been
previously convicted of a |ike offence;

(2) the specified forest produce in respect of which
such contraventi on has been nmade or such part

thereof as the Court may deemfit, and any boat,

tools, vehicle, animal, vessel, or other conveyance or
any other articles used in commtting such offence
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shall be forfeited to Government and shall vest in
Government free fromall encunbrances :

Provided that if the Court is of the opinion that it is not
necessary to direct confiscation in respect of whole,

or as the case may be, any part of the specified forest
produce or other property, it may, for the reasons to

be recorded refrain from doi ng so.

(3) such forfeiture may be in addition to any other
puni shrrent prescri bed for such offence.

21. Disposal of produce and other seized property

on conclusion of trial. \026 On the conclusion of the tria
of the offence any specified forest produce in respect

of which such offence has been conmitted, if it is the
property of CGovernnent or has been confiscated and

other forfeited property shall be taken charge of by a
Forest Officer, and in any other case, nay be disposed

of in such manner as the Court nmy direct."

Section 28 provides that when in any proceedi ng taken under this Act, a

guestion arises as to whether any specified forest produce is the property of the
Gover nment such produce shall be presuned to be the property of the

CGovernment until the contrary is proved.

Section 32, on which strong reliance has been placed and which seens to
have wei ghed with the H gh Court, in countenancing the claimof the private
parties, reads as follows:-

"32. Limtation of applicability of Indian Forest

Act, 1927 and any other |aw or order.\027(1) Nothing
contained in the Indian Forest Act, 1927 (XVI of 1927)
shall apply to specified forest produce in respect of
matters for which provisions are contained in this Act.

(2) Nothing contained in any other thing having force
of lawin any region of the State shall apply tothe
specified forests produce in respect of natters for
whi ch provi sions have been made in this Act."

The High Court seens to have very much relied upon Section 32 of the

Trade Act to arrive at the conclusion that the Indian Forest Act, 1927 which in its
opi ni on was a general provision has no application with regard to trade and ot her
rel ated matters concerning forest produce notified to be specified forest produce
under the Trade Act and that for dealing with any contravention in respect of any
transaction in specified forest produce one has to refer to only the Trade Act and
if any violation is actually found then the offence will be under the Trade Act and
not under the Indian Forest Act, 1927. The Hi gh Court on that prenise appears

to have held that if there is any provision for confiscation of vehicle in the Trade
Act, that would only apply for the reason that any violation in respect of
transaction of specified forest produce can anpbunt to of fence only under the

Trade Act and in respect of specified forest produce there cannot be a forest

of fence within the nmeaning of the Forest Act, 1927 so as to confer jurisdiction on
an O ficer authorized under the said Act to confiscate either specified forest
produce or the vehicle connected therewith. It may be pointed out at this stage
that the High Court in the course of its judgnent noticed specifically that on the
admtted position of fact proceedings in question have been initiated under the

rel evant provisions of the Indian Forest Act, 1927.

The Hi gh Court appears to have not only msdirected itself as to the nature
of offence but al so m sconstrued the rel evant provisions of the Trade Act and
ignored as well certain vitally inportant provisions contained in the Bihar
Amendnent Act 9 of 1990. A proper conparison, scrutiny and consideration of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

11

the relevant provisions of the respective enactnents Central Act and the state
amendment by Bi har Act 9 of 1990 on the one side and the Trade Act on the

ot her would go to show that the object underlying themare not only distinct and
separate but the essence, inport, content and character as well as nature of

of fence and the essential ingredients to constitute such offences under the
respecti ve enactments are wholly different and the of fences under these two

| aws not only can co-exist but one cannot also be held to be destructive of the
other. I n Minicipal Corporation of Delhi Vs. Shiv Shanker [(1971) 1 SCC

442], while dealing with the Prevention of Food Adulteration Act, 1954 and Fruit
Products Order 1955 and the case of a prosecution under the forner enactnment

of a licencee selling an adulterated goods while dealing with such goods under a
i cence granted under order issued under the Essential Conmodities Act, 1955,
this Court held that despite the patent differences in their main objects of these
laws nerely because it may in certain respects or aspects cover the sane field
al so one can be said to be inconsistent or repugnant with the other

As to how a non obstante cl ause has to be construed and considered in

cases of alleged inconsistency or repugnancy between the two |egislations, a
Constitution Bench of this Court in M Karunanidhi Vs. Union of India & Anr

[ (1979) 3 SCC 431] observed as foll ows: -

"35. On a careful consideration, therefore, of the
authorities referred to above, the foll ow ng
proposi ti ons emnerge

1. That in order to decide the question of
repugnancy it mnust be shown that the two

enact ments contain inconsistent and

i rreconcil able provisions, so that they cannot
stand together or operate in the sane field.

2. That there can be no repeal by inplication
unl ess the inconsistency appears on the face
of the two statues.

3. That where the two statutes occupy a particular
field, but there is roomor possibility of both the
statutes operating in the sanme field without

coning into collision with each other, no

repugnancy results.

4. That where there is no inconsistency but a
statute occupying the sane field seeks to

create distinct and separate of fences, no

guesti on of repugnancy arises and both the
statutes continue to operate in the sane field."

Ref erence has al so been nade therein to a passage fromCraies|in his
Statute Law \026 6th Edition, Page 369, which reads as hereunder: -

"Many earlier statutes contain clauses sinmlar in effect
to the general rule, but wthout the confusing words as
to contrary intention. These statutes, of sonme of which
alist is given below, seemnot to be affected by the
above rule, save so far as it enables the revisers of the
statute book to excise the particular clauses. In
accordance with this rule, penalties inposed by statute
for of fence al ready punishable under a prior statute are
regarded as cumul ative or alternative and not as

repl acing the penalty to which the of fender was
previously liable."

The provisions contained in Section 32 of the Trade Act are nerely
exclusionary in nature rendering the provisions contained in the Indian Forest
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Act, 1927 inapplicable to only such of the specified forest produce as defined
under the Trade Act, and that too only in respect of matters for which the
provisions are contained in the Trade Act. Likew se the application of any other
thing having force of law in any region of the State is excluded in respect of such
produce and such matters as are provided for in the Trade Act. Though the

I ndi an Forest Act, 1927 is a central enactnent being a |egislation pertaining to an
entry in the concurrent list, the State of Bi har has chosen to anend the said | aw
inits application to the State of Bihar by the Bi har Anendrment Act 9 of 1990, by
introducing its own sentence by way of punishment and scheme of provisions
providing for powers of entry, inspection, search and seizure as well as for
confiscation of produce or other properties seized and the procedure therefor in
its entirety. As noticed supra, the Bihar State Legislature has chosen to enact by
the Anendnent Act, 1990 nore conprehensive and stringent provisions by

provi di ng for enhanced and deterrent punishments to deal with the forest

of fences found to be ranpant and on steep rise within the State providing its own
class of officers to deal with such situations, the manner and procedure to be
adopted in dealing wth such offences and the nature, content and w dth of

powers, they should be armed with to make it onerous and inpossible for

violators by dealing themwi th an iron hand by visiting upon such offenders with a
drasti c and severe puni shnent for anyone guilty of such forest offences. The

Trade Act, apart frombeing a | egislation of the year 1984 and strictly confined to
the nature, class and category of offences pertaining to violation of the provisions
in the said Act nore in the nature of Regulation of Trade in the context of
nonopoly created in favour of the State and that too with reference to particul ar
notified and enumerated forest produce defined for the purpose of the said Act to
be ’'specified forest produce’, cannot be said to be destructive of the powers
conferred upon the Authorised officer, the Appellate and Revi sional Authorities.
Section 32 of the Trade Act, thus, has no effect of effacing the Central Act as
amended by Bi har Amendnent Act, 1990 conpletely so as to disarmthe

concerned Authorities totally from having recourse to those provisions even in
respect of offences which pertain, arise and relating to the provisions contained
therein. The assunption on the part of the High Court that once by virtue of a
notification under Section 1(3) and (4) of the Trade Act, a produce becone

speci fied forest produce, any and every offence in respect of such produce, could
be dealt with only under the Trade Act only renders neani ngl ess the specific

words, "in respect of matters for which provisions have been made in this Act".
Section 32 cannot be viewed nerely fromthe angle of offences and puni shnents

and procedure in respect of offences. The Regul atory neasures in the Centra

Act and the rul es made thereunder on the one hand and 'those under the Trade

Act and the rul es made thereunder on the other differ and consequently, the

mai n obj ect of Section 32 of the Trade Act seens to be to do away with the need

to conply with and/or adhere to the rigor of the restrictionsin the Central Act, in
addition to satisfying the requirenents of the stipulations contained in the Trade
Act and the rules made thereunder. There is nothing as a natter of any genera
principle for denying the very same |egislature - the l'egislature of the Bihar State,
the power to enact different provisions in either separate Acts or -in one and the
same Act conferring distinct and separate powers upon nmore than one authority

to deal with a particular situation arising, as it may deemfit, or as the exigencies
of the situation may warrant. All the nore so, in our view, in this case, having
regard to Section 53-C inserted by the Bi har Amendnment /Act 9 of 1990 in the

I ndi an Forest Act, 1927, which in unm stakabl e | anguage of a mandat ory nature,

ordai ning that on receipt of intinmation under sub-section (4) of Section 52 about
initiation of proceedings for confiscation of property, by the Mgistrate having
jurisdiction to try the of fence on account of which the seizure of property, which is
subj ect matter of confiscation, has been made, no Court, Tribunal or Authority
(other than the Authorized O ficer, Appellate Authority and Revision Authority
referred to in Sections 52, 52A and 52B) shall have jurisdiction under the said Act
or any other law for the time being in force to nake orders with regard to
possessi on, delivery, disposal or distribution of the property in regard to which
proceedi ngs for confiscation are initiated. That apart, it nust also be kept in
consi deration unlike the position under the Central Act in view of Section 17 of
the Trade Act, no court shall take cogni zance of any offence puni shabl e under

the said Act except on report in witing fromthe authority specified therein
Further, being a latter |aw, which has al so obtai ned the assent of the President of
India on 5.3.1990, the same will apply notw thstanding the Trade Act of the year
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1984 and notwi thstanding the fact that the said |l aw had al so obtained the assent
of the President. The assent of the President to the 1984 Trade Act may help for
its survival notw thstanding the Central Enactnent / |ndian Forest Act, 1927 in
relation to matters provided for under the Trade Act by virtue of Section 32
contained therein, but in view of the subsequent State Enactnent the Bihar
Amendnent Act 9 of 1990, which had al so obtained the assent of the President,

the special procedure introduced under the Bi har Anendnent Act 1990

enpowering the designated authorities with nore conprehensive and stringent
powers to order for the confiscation of the property to the exclusion of the Court,
Tri bunal or any Authority cannot be curtailed, whittled down or circunscribed, in
any manner, by any of the provisions contained in the Trade Act of the year

1984. Section 52-C, which seens to have been conpl etely overl ooked by the

Hi gh Court, clinches the issue and di ssuade any such construction. There is also
nothing wong in nore than one enactnents conferring the sane powers to be
exercised in the same or different circunmstances upon two different and distinct
class of authorities and nerely because they may have sonme overl apping

features alone, conflict or inconsistency cannot be attributed to the |legislature
deny thereby such powers to the category of officers upon whomthe |egislature
has chosen to specifically confer powers with the object of ensuring a deterrent
exerci se 'of 'the same keeping in viewthe growing attenpts to deplete forest

weal th. “Any such construction which tends to defeat the very purpose of
conferring such powers upon the authorities of the Departnment and frustrates
conpletely the object of the legislative amendnent itself, is to be meticul ously
avoi ded by courts, particularly in the context of overriding effect engrafted in
Section 52-C, stipulating that on receipt of a conmunication by the Magistrate
concerned fromthe specified officer of the Forest Department of the intention of
the specified authority to i nvoke powers under Section 52 to confiscate or forfeit
the property, which iis subject matter of the offence, no Court, Tribunal or
authority other than the Authorized Oficer, Appellate Authority and Revision

Aut hority shall have jurisdiction over the said matter. Consequently, we are
unable to agree with the decision of the High Court or approve of the reasoning
given in the judgnent in support of its-conclusion.  The decision reported in Sm
Chandrawati Devi (supra) said to have been rendered by a Division Bench of

the Patna High Court in the context of similar clainms vis-‘-vis Bi har Kendu
Leaves (Control of Trade) Act, 1973 and the Indian Forest Act, 1927 cannot al so
be considered to lay down the correct position of law, in the |light of what has
been held by us in this judgnent.

For all the reasons stated above, Crimnal Appeal Nos.231 and 232 of
1996 shall stand all owed and the other two Civil Appeals shall stand dism ssed
No costs.

The concerned and conpetent authorities shall be at liberty to pursue
further course of action as a consequence of our decision and to this extent, the
interimorders already passed shall no |onger stand intheir way.




