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ACT:

Code of Criminal’ Procedure 1973-Secs. 433 and 433A

Punj ab Jail Manual -Para 516-B-Interpretation of-Para
516-B is not a 'statutory rule but contains executive
i nstructions which ‘can be amended by subsequent executive
instructions issued by State Governmnent.

HEADNOTE
Par agraph 516-B of the Punjab Jail Manual provided
inter alia that after a . person sentenced to life

i mprisonment had undergone detention for the peri od
specified in that paragraph together with rem ssion earned,
his case should be subnmitted to the State Governnent for
consi deration of his pre-nmature release. I1n-1971 the State
CGovernment issued instructions laying down certain m nimm
period of actual detention to be undergone by a person
sentenced to |ife inprisonnent before his case for pre-
mature rel ease could be considered by the State Governnent.
In 1976 the State GCovernment issued further _instructions
that cases of life convicts whose death sentence had been
conmuted to life inprisonment should be considered for
premature release only after conpletion of 14 vyears of
actual inprisonnent. The petitioners, who claimed to have
satisfied the requirenents of para 516-B and thus becone
entitled to be considered for pre-mature rel ease under that
par agraph, alleged that follow ng the 1971 and 1976
instructions the jail authorities were not submtting their
cases to the State GCovernnment for consideration of ‘their
pre-mature rel ease. The petitioners contended that para 516-
B was a statutory rule and the subsequent executive
instructions issued in 1971 and 1976 could not anend or
alter the statutory rule thereby adversely affecting their
rights under Para 516-B

Di smissing the five petitions and allow ng two
petitions,
N

HELD: A sentence of inprisonnent for life is a sentence
for the remainder of the natural 1life of the convict and
there is no question rel easing such a convict earlier in the
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absence of a formal order of conmutation passed by the State
Covernment either under sec. 55, IPC. or sec. 433 (b) of Cr
P.C. 1973 and that even the Remission Rules, though
statutory, cannot over-ride the statutory provi si ons
contained in the Penal Code. Adnmittedly, in the case of none
of the petitioners before the Court has any order of
conmut ati on been passed by the State Governnent under either
of the said provisions. [746E-F]

742

Pandit Kishori Lal AIR 1945 PC. 64; Gopal Codse [1961]
3 SSCR 440; Maru Ram[1981] 1 S.C.R 1196 and Kartor singh
[1982] 3 SSC R 1; referred to.

Para 516.B of the ‘nanual itself contained executive
instructions and had no force of a statutory rule. |If that
be so it would always be open to the State Government from
time to tinme to alter or amend or even wthdraw such
executive instructions by issuing fresh instructions. But
once fresh instructions for processing the cases for lifers
for pre-mature release are issued these nmnust be uniformy
and invariably applied to all cases of lifers so as to avoid
the charge of discrimnation under Art. 14 of the
Constitution. [748E-F]

In Naranjan Singh’s case (which decision is subject
matter of challenge in crimnal appeal  arising fromleave
being granted in SLP (Crl.) No. 499 of 1983) the fact that
the State Governnent’ had issued the 1971 instruction which
substituted Para 516-B of the nanual was not properly placed
before the Hi gh Court and in the absence of such proper
material the H gh Court took the viewthat  the convict’s
case for pre-mature release was required to be considered in
the light of the provisions of Para 516-B. The view of the
Hi gh Court cannot obviously be accepted. [ 748G H]

The contention of the petitioners that the State had
been erroneously naking a distinction  between cases of
prisoners who had been sentenced to death but ' whose
sentences, on nmercy petitions, had been commuted to Ilife
i mprisonment and prisoners who had been straightaway
sentenced to life i mpri sonnment in t he natter of
consideration of their cases for pre-mature release, nust
fail in view of the admtted position that cases of
prisoners who have been sentenced to death -but whose
sentence on nercy petitions has been conmuted to life-
i mprisonment (who constitute a distinct class) will now be
governed by the 1976 Instructions. The view of the Hi gh
Court in the case of Mehar Singh v. State of ‘Punjab (not
reported) that the 1976 instructions will not be applicable
to cases of prisoners convicted earlier to that date is not
tenable. Clearly existing cases of life convict’'s falling
within that category will be governed by those instructions.
[ 749A- C]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (Crimnal) Nos. 64
to 70 of 1983.

Under article 32 of the Constitution of India

Ms. Umla Sirur, Sanjeev Puri and Amerdeep Jai swa
for the Petitioners.

Har bans Singh and S. K. Bagga for the Respondent.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. In the context of the right of the
"lifers’ (prisoners sentenced to life inprisonnent prior to
18t h Decenber,
743
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1978 being the date of coming into force of sec. 433A
Cr.P.C.) to have their cases considered for pre-mature
rel ease under the Punjab Jail Manual two contentions were
urged by counsel appearing for the lifers before us in the
above matters. First, it was contended that such lifers were
entitled to have their cases for pre-mature release
consi dered by the concerned authorities on conpletion of ten
years of sentence inclusive of remissions in the case of a
femal e prisoner or a male prisoner of under 20 years of age
at the date of the conmission of the offence or conpletion
of 14 years of sentence inclusive of rem ssions in the case
of adult prisoners under Para 516-B of the Punjab Jai
Manual but since Novenber, 1971 the authorities concerned
are not submtting their cases for such consideration unti
actual substantive inprisonnent has been undergone for 6
years in case of fenale prisoners and prisoners below 20
years at the date  of the commi ssion of the offence and 8
years in case of adult prisoners and in that behalf certain
executive instructions issued by the Punjab Governnent on
6t h August, 1971 are being relied upon but according to the
counsel for the lifers such executive instructions issued in
1971 cannot affect the right conferred upon the lifers under
Para 516-B which has the force of a statutory rule and
Statutory Rules cannot” be amended or altered by any
executive instructions; hence the lifers concerned in these
matters are entitled to have their cases considered for pre-
mature rel ease since they satisfy the requirenents of Para
516-B of the Punjab' Jail Manual. “In this behalf counse
relied upon the Punjab H gh Court’ s decision dated 9.11.1982
in Naranjan Singh's case (which-decision is subject. matter
of challenge in Crinminal Appeal arising fromleave being
granted in SLP (Crl. No. 499/1983). |n-other words, counse
canvassed for acceptance of the Punjab Hi gh Court’s viewin
the aforesaid case by this Court.

Secondl y, counsel for the “lifers urged that the State
of Punjab has been erroneously making a distinction between
cases of Prisoners who have been sentenced to death but
whose sentences, on nercy petitions, have been commuted to
life inmprisonnent and prisoners who have been strai ght away
sentenced to life i mpri sonnent i-n t he matt er of
consi deration of their cases for pre-mature release in that,
in the case of the former conpletion of 14 years of actua
sentence is insisted upon while in the case of thelatter
only 8 years of actual sentence is regarded as sufficient
for such consideration, the case of Tapinder Singh s/o
Manjit Singh, the petitioner in Wit Petition (Crl.) No. 68
of 1983 being in point. According to counsel ~the State
CGovernment in this behalf has been relying upon certain
744
executive instructions issued on 30th of January, 1976 but
counsel pointed out that in the case of Mehar Singh v. State
of Punjab(l) a Single Judge of the Punjab Hi gh Court held
that those instructions will not be applicable to cases of
prisoners convicted earlier to that date and Special Leave
Petition (Crl.) No. 2142 of 1982 preferred by the State of
Punj ab agai nst that decision was dism ssed by this Court on
18th of February, 1983 and, therefore, it is not open to the
State CGovernnent to rely upon those executive instructions
i ssued on 30th January, 1976 for making the distinction and
post poning the consideration of the cases of prisoners
falling within the former category until 14 years of actua
i mprisonnent has been suffered by them

Par agraph 516-B of the Punjab Jail Manual runs thus:

516-B. (a) Wth the exception of fenales and of
mal es who were under 20 years of age at the tine of
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conm ssion of offence, the cases of every convicted

prisoner sentenced to:-

(i) Inprisonment for life.

(ii) lmprisonment/s for life and ternm's of
i mprisonnent.

(iii) Cumulative Periods of Rigorous inprisonnment
aggregating of nore than 14 years.

(iv) a single sentence of nore than 20 years.: -

(a) who has undergone a period of detention in jai
amounting together wth remission earned to 14
years, shall be submitted through the Inspectors
General of Prisons, Punjab for the orders of the
State CGovernnent.

(b) the case of a female prisoner and of a nale
pri soner under 20 years of age at the tine of
comm ssi on of offence, who is undergoi ng-

(i) Inprisonment/s for life.

(ii) Inprisonment/s for life and a ternis of
i mprisonnment.

745
(iii) Curul ative periods  of . Rigorous inprisonnent
aggregating to norethan 10 years. or

(iv) Asingle sentence of nore than 20 years shall be
submitted  through the Inspector Gener al of
Prisons, 'Punjab, for the orders of the State
CGovernnment / when the prisoner has undergone a

period of ' detention in jail ~anounting together
with remission earned to 10 years.
(v) Notwi thstanding anything cont ai ned above, a

Superintendent, Jail may, in his discretion, refer
at any time, for the orders of the State
CGovernnment t hrough t he | nspector - Gener al of
Prisoners, Punjab, the case of any prisoner
sentenced to inprisonnent for 1ife whose sentence
m ght in the Superintendent”s opinion be suitably
conmmuted into a termof inprisonment.”

It appears that fromtine to time the State Governnent
had been exanining the question of, and the procedure for,
subm ssion of Roles for pre-mature release of prisoners as
contained in the aforesaid Para 516-B of the Mnual and
after considerable deliberation the State Governnent took a
policy decision in 1971 and issued instructions (hereinafter
called "the 1971 Instructions’) providing that a period of
actual sentence of 8 years in the case of adult lifers and 6
years in the case of female prisoners and those below 20
years of age at the tine of the conmi ssion of the offence
should be regar ded as t he qual i fyi ng peri od f or
consideration of their cases for pre-mature release and in
this behal f a Menmorandum No. 133116JJ-71/39656 dated 10th of
Noverber, 1971 containing the aforesaid instructions was
issued by the State Governnent to the |nspector-General of

Prisons, Punjab and it was clarified that all cases of
pri soners should be sent for consideration of their  pre-
mature release in the light of said policy decision wth

effect from 2nd of Novenber, 1971. It further appears that
the question of releasing pre-nmaturely life convicts whose
death sentence has been commuted was agai n considered by the
State Covernment and it took a policy decision in January,
1976 that cases of such life convicts should be consi dered
for pre-mature release only after conpletion 14 years of
actual inprisonnent and in that behalf a Menorandum No. 403-
6JJ- 76/ 3456 dat ed 30th January, 1976 contai ni ng t he
necessary instructions (hereinafter called "t he 1976
Instructions’) was issued by the State Governnment to the
| nspect or- General of Prisons, Punjab with a
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request to direct the Superintendents of Jails to submt

cases of such life convicts for pre-mature release

accordingly. (Copies of the Menoranda dated 10th of
Noverber, 1971 and 30th January, 1976 have been annexed as
Annexures and to the Affidavit of Shri C L. Goel in support
of the SLP No 499/1983 filed by the State of Punjab in
Naranjan Singh’s case. (Proceedings of SLP No. 499/83 were
nade available to us at the hearing.) It nmay be stated that
these 1971 Instructions and 1976 Instructions though not
incorporated in the Punjab Jail Manual as yet, are being
followed and inplenented and it appears that relying on
these Instructions the Jail Authorities are not subnmitting
cases of the concerned lifers to the State Governnment for
pre-mature release though they may have suffered the
qual i fyi ng puni shnent~ under para 516-B of the Manual. Hence
Counsel for the petitioners herein has raised the two
contentions nentioned  above. In our view, for the reasons
which we ‘are-indicating presently, there is no substance in
ei ther of these contentions.

It is_ well settled as result ~of the Privy Counci
decision in Pandit KishorilLal’s (1) case and this Court’s
decisions in Copal CGodse's (2) case, Maru Ramis (3) case and
Kartar Singh’s (4) case that a sentence of inprisonnent for
life is a sentence for the remainder of the natural life of
the convict and there is no question releasing such a
convict earlier in the absence of a fornmal order of
conmut ati on passed by the State CGovernnent either under sec.
55, IPC. or sec, 433 (b) of Cr. P.C. 1973 and that even the
Rem ssion Rules, though statutory, cannot- over-ride the
statutory provisions contained in the Penal Code. |In other
words, unlike the cases of prisoners sentenced to terns of
i mprisonnent, in the case of lifers even the Rem ssion Rul es
though statutory are of no avail in the absence of a forma
order of conmmutation either under sec. 55, IPC. or sec. 433
(b) of Cr. P.C. 1973. Adnmittedly, in the case of none of the
petitioners before us has any order of comutation been
passed by the State Governnent under either of ‘the said
provisions and the petitioners are nerely relying upon para
516-B of the Punjab Jail Mnual for contending that they are
entitled to have their cases considered for pre-mature
rel ease since they have undergone the requisite period of
puni shnent - 14 years/ 10 years inclusive of rem ssions as per
the provisions of the said para and the contention is
747
that since Para 516-B has the force of statutory rule the
subsequent executive instructions (the 1971 Instructions or
the 1976 Instructions) issued by the State Governnent cannot
adversely affect their said right in as nuch as the effect
of a statutory rule cannot be whittled down by executive
instructions. On the other hand counsel for the State
contended that the provisions contained in Para 516-B were
thensel ves executive instructions and not a statutory rule
and as such these could be anended or altered fromtime to
time by fresh executive instructions issued by the State
CGovernment and therefore the petitioners’ cases were not
submitted to the concerned authorities for consideration of
their pre-mature rel ease because of the subsequent executive
instructions issued in 1971 and 1976. W find anple nmateria
on record which supports the contention of counsel for the
State.

In the first place, it nay be stated that the nargina
note against Para 516-B of the Punjab Jail Mnual (1975
edition) clearly shows that the provisions thereof are based
on a CGovernnent of India Resolution No. 159-167 dated 6th
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Sept enber, 1905, copy whereof was produced before us and the
contents of the Resolution clearly show that various
guestions such as the places where transported prisoners
shoul d be kept, the nature of their punishnent, remnission of

sentences, pre-mature rel eases, etc. had engaged the
attention of CGovernment of India and decisions were taken on
those questions. In particular the Resolution records that

the mpjority of the authorities consulted were in favour of
the proposal of the U P. Governnent that when the term of
i mprisonnent undergone together with any remission earned
under the rules amunted to 14 years the question of
remtting the remainder of the inprisonnent should be raised
and the Governor-General in Council was accordingly pleased
to direct that such a rule "shall be ordinarily adopted in

future, though he would not, however, lay down that such
prisoners nust always be released at the end of the 14 years
and it would still be open to,~and indeed incunbent on, the

Local Covernment to take into consideration, when deciding
on the rem ssion to be granted, circunstances of each, case
the character of the convict, his conduct in prison and the
probability of his reverting to crimnal habits or
instigating others to conmt crines". What is nore copies of
the Resolution were forwarded to various State Governnent
"for information and guidance." This clearly shows that the
contents of Governnment’s Resolution dated 6th Septenber,
1905, on which para 516-B of the Punjab ‘Jail Manual is
based, were in the nature of executive instructions by way
of gui dance and not any hard and fast rule,
748
must | ess a statutory rule. Secondly, this position has been
sufficiently clarified at two places in the Punjab Jai
Manual (1975 edition) itself. In the preface to that edition
it has been clearly stated that the Paragraphs of the Minua
agai nst which a black line (side-line) appears are in
substance, either quotations fromthe Law or fromthe Rules
having the force of the |aw while the portions of the Minua
without a black line (side-line) are executive instruction
which have fromtine to tinme been issued by the Gover nnent
of India, Local CGovernment or the lnspector General wi'th the
sanction and approval from the Local — Governnent and para
516-B is not side-lined by any black line. Again, Chapter XX
which deals wth rem ssion systemcontains Para 631 to 650
which conprise what in terns are called 'renissionrules’
presunably having statutory force since these paras are al
side-lined, but what is of inportance is that at the foot of
para 631 there is a Note which is nothing but a reproduction
of para 516-B and at the end of Rem ssion Rules (foot of
para 650) there is a Nota bene which says that the Note to
para 631 should not be regarded as part of the Statutory
Rul es but the same has been inserted for convenience of
reference and with the object of assisting officers to
interpret the rules. It is thus clear that para 516-B of the
Manual itself contained executive instructions and ' had no
force of a statutory rule. If that be so it would al ways be
open to the State Government fromtine totine to alter or
amend or even wthdraw such executive instructions by
issuing fresh instruction. 1In other words any existing
executive instructions could be substituted by issuing fresh
executive instructions for processing the cases of lifers
for premature rel ease but once issued these nust be
uniformy and invariably applied to all cases of lifers so
as to avoid the charge of discrimnation under Art. 14.
Rel i ance by Counsel for the petitioners on the Punjab
High Court’s decision in Naranjan Singh’s case would be of
no avail However, we would like to observe that in that case
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the fact that the State Governnent had issued the 1971
Instructions which substituted para 516-B of the Manual was
not properly placed before it and in the absence of such
proper material the High Court took the view that the
convict’'s case for per-mature release was required to be
considered in the Iight of the provisions of para 516-B. The
view of the Punjab Hi gh Court cannot obviously be accepted.
The first contention urged by counsel therefore has to be
rej ected.
749

The second contention also nmust fail in view of the
admtted position that cases of prisoners who have been
sentenced to death but whose sentence on nercy petitions has
been conmuted to life inprisonnent (who constitute a
di stinct class) will~ now. be governed by the 1976
I nstructions. Here also the view of the Punjab H gh Court in
the case of Mehar ~ Singh (supra) that the 1976 Instructions
i ssued on 30th of January, 1976 w Il not be applicable to
cases of /prisoners-convicted earlier to that date is not
tenable. Clearly existing cases of life convicts falling
within that category will be governed by those instructions.
It is true that SLP (Crl) No. 2142/1982 preferred by State
of Punjab against that decision was dism ssed by this Court
on 18th February, 1983 but the dism ssal order passed by
this Court itself /indicates that this Court did so not
because it approved the view of the Punjab H gh Court but
that it "did not consider this to be a proper cases for
interference in view of the peculiar facts of that case".
This Court did not desire on the facts of that case to
interfere with the direction given that the case of the
convi ct  shoul d be subnmitted for consideration of his
premature rel ease

Having regard to the above discussion-it is clear there
is no entitlement on the part of the petitioners other than
Jang Singh and Mukhtiar Singh to have their cases considered
for pre-mature release imediately in view of 1971/1976
Instruction. Their Wit Petitions are therefore dism ssed.

So far as Jang Singh s/o Bagga Singh and Mukhti ar Singh
s/ o Harnam Si ngh are concerned even the Counter Affidavit of
Shri K. C. Mahajan shows that in accordance with the 1971
Instruction they have undergone nore than 8 years of actua
i mprisonnent and as such they have the —entitlenent.” W
therefore issue a wit of Mandanus that their cases be
submitted for consideration of premature rel ease forth with
wi t hout any del ay.
H S K Two petitions allowed and five

petitions di sm ssed.
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