http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO. :
Appeal (civil) 16 of 2004

PETI TI ONER
M's. National |nsurance Co. Ltd.

RESPONDENT:
Baljit Kaur and Os.

DATE OF JUDGVENT: 06/01/2004

BENCH
Cll., V. N Khare,S.B. Sinha & Dr. AR Lakshmanan

JUDGVENT:
JUDGVENT

(Arising out of S.L./P. [C] No. 17763 of 2001)

W TH
CIVIL APPEAL NO. 17/04 (@SLP (C) No. 17837/01)
ClVIL APPEAL NO. 18/04 (@SLP (C) No. 18027/01)
ClVIL APPEAL NO. 20/04 (@SLP (C) No. 5220/.02)
CIVIL APPEAL NO. 27/04 (@SLP (C) No. 5225/02)
ClVIL APPEAL NO. 28/ 04 (@SLP (C) No. 6045/ 02)
ClVIL APPEAL NO. 26/04 (@SLP (C) No. 6046/ 02)
CIVIL APPEAL NO. 25/04 (@SLP (C) No. 6047/02)
ClVIL APPEAL NO. 24/04 (@SLP (C) No. 6048/ 02)
CIVIL APPEAL NO. 23/04 (@SLP (C) No. 6049/02)
CIVIL APPEAL NO. 22/04 (@SLP (C) No. 6050/ 02)
ClVIL APPEAL NO. 21/04 (@SLP (O No. 6051/02)

Leave granted.

The question that arises for consideration in these appeal s is whether
an insurance policy in respect of a goods vehicle woul d-al so cover. gratuitous
passengers, in view of the legislative anendnent in 1994 to Section 147 of
the Motor Vehicles Act, 1988.

The first respondent herein preferred a claimwpetition for

conpensati on before the Mtor Accident Cains Tribunal, Ludhiana

(hereinafter referred to as "the Clains Tribunal’), in view of the death of her
si xteen year old son, Sukhw nder Singh, due to the allegedly reckless driving
by the second respondent and driver of the goods vehicle, bearing Nunber

PB- 10U- 8937, on February 19, 1999. It was found by the Cains Tribuna

that the victim who was returning in the truck froma marriage cerenony,

died as a result of the rash and negligent driving by the driver of the goods
vehicle, the second respondent herein. It was an admitted fact that the said
vehicle was insured with the appellant insurance conpany.

The Clainms Tribunal relying upon the decision of this Court in New

I ndi a Assurance Co. v. Satpal Singh (2000) 1 SCC 237, accepted the claim
petition, and rejected the contention of the appellant insurance conpany that
the concerned vehicle being a goods vehicle, it would not have to incur any
liability with respect to passengers transported in the vehicle. It further
directed the appellant to pay an anmpunt of Rs.1, 32,000/- as conpensation

with interest at the rate of 9% fromthe date of application. The Hi gh Court
uphel d the verdict of the Clainms Tribunal on appeal, with the further
direction that in the event the owner, the third respondent herein, had
conmitted any breach, the appellant insurer would be entitled to recover the
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amount of conpensation from him

It may be noticed at the outset that the Judgnent rendered in Satpa

Si ngh case (supra) has been subsequently reversed by a three-judge Bench
of this Court in New India Assurance Co. Ltd. Vs. Asha Rani (2003) 2 SCC
223, which was followed in the case of Oriental Insurance Co. Ltd. Vs.
Devi reddy Konda Reddy (2003) 2 SCC 339.

Ref erence in this connection may al so be nade to National |nsurance
Co. Ltd. v. Ajit Kumar and Qthers [JT 2003 (7) SC 520].
In the case of New India Assurance Co. Ltd. Vs. Asha Rani (Supra),
it was held that the previous decision in Satpal Singh Case, was incorrectly
rendered, and that the words "any person” as used in Section 147 of the
Mot or Vehicles Act, 1988, would not include passengers in the goods
vehicle, but would rather be confined to the legislative intent to provide for
third party risk. The question in the subsequent judgment in Orienta
| nsurance Co. Ltd. Vs. Devireddy Konda Reddy (supra), involved, as in the
present - case, the liability of the insurance conpany in the event of death
caused to a gratuitous passenger traveling in a goods vehicle. The Court
hel d that the Tribunal and the H gh Court were not justified in placing
reli ance upon Sat pal Singh case (supra), in view of its reversal by Asha
Rani (supra), and that, accordingly, the insurer would not be liable to pay
conpensation to the famly of the victimwho was traveling in a goods
vehi cl e.

It was contended by the | earned counsel -appearing on behal f of the

second and third respondents, the driver and owner of the vehicle
respectively, that the decision in Asha Rani case (supra) and Konda Reddy
case (supra) were delivered with respect to the position prevailing prior to
t he anendnent of Section 147 by the Mtor Vehicles (Arendnent) Act,

1994. As such, the effect of the |egislative anendment was not in question
in the above cases, and therefore, the law | aid down by these decisions
woul d not be considered as binding law in view of coming into force of the
sai d anendnment. Since the accident in the present instance occurred in
1999, this Court would now have to consider afresh the inpact of the 1994
amendment, and coul d not consider itself circunscribed by the

af orementi oned decisions in the Asha Rani case (supra) and Konda Reddy
case (supra) which both involved notor accidents predating the said
amendnent .

It is the subm ssion of the respondent vehicle owner and driver that
the insertion, by way of I|egislative amendnment, of the words "including
owner of the goods or his authorized representative carried in the vehicle" in
Section 147 would result in the inference that gratuitous passengers would as
wel | be covered by the scope of the provision. Any other construction, it
was urged by the | earned counsel for the second and third respondents,
woul d render the effect of the words "any person" as conpletely redundant.

The material portion of the provision contained in Section 147 of the
Mot or Vehicles Act, 1988, as anended by the Mdtor Vehicles (Arendnent)
Act, 1994 reads as foll ows:

"147. Requirenments of policies and linits of

l[iability- (1) In order to comply with the requirements of

this Chapter, a policy of insurance nmust be a policy

whi ch-

(a)

(b) insures the person or classes of persons
specified in the policy to the extent specified in sub-
section (2) \026

(1) against any liability which may be
incurred by himin respect of the
death of or bodily injury to any
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person, including ower of the goods
or his authorized representative
carried in the vehicle or danage to
any property of a third party caused
by or arising out of the use of the
vehicle in a public place

(i) *
(enphasi s added)

Admittedly, it is incunbent upon a Court of law to eschew that
interpretation of a statute that would serve to negate its true inport, or to
render the words of any provision as superfluous. Nonetheless, we find no
nerit in the above subni'ssions proffered by the | earned counsel for the
respondent. The effect of the 1994 amendnent on Section 147 is
unanbi guous. Were earlier, the words "any person" could be held not to
i ncl ude the owner of the goods or his authorized representative travelling in
the goods vehicle, Parlianment has now nade it clear that such a construction
is no |l onger possible. The scope of this rationale does not, however, extend
to cover the class of cases where gratuitous passengers for whom no
i nsurance policy was envisaged, and for whom no insurance premnm um was
pai d, enploy the goods vehicle as a nedium of conveyance.

We find ourselves unable, furthernore, to countenance the contention
of the respondents that the words "any person" as used in Section 147 of the
Mot or Vehi cles Act, would be rendered otiose by an interpretation that
renoved gratuitous passengers fromthe anbit of the sane. It was observed
by this Court in the case concerni ng New | ndia Assurance Co. Ltd. Vs.
Asha Rani (supra) that the true purport of the words "any person” is to be
found in the liability of theinsurer for third party risk, which was sought to
be provided for by the enactnent.

It is pertinent to note that a statutory liability enjoined upon an owner

of the vehicle to conpul sorily insure it so as to cover the liability in respect
of a person who was travelling in avehicle pursuant to a contract of

enpl oyment in terns of proviso (ii) appended to Section 95 of the 1939 Act

does not occur in Section 147 of the 1988 Act. The changes effected in the
1988 Act vis-‘-vis the 1939 Act as regard definitions of 'goods vehicle’

"public service vehicle' and ’'stage carriage’ have also a bearing on the subject
i nasmuch as the concept of any goods carriage carryi ng any passenger or

any ot her person was not contenpl ated.

In a situation of this nature, the doctrine of suppression of mschief
rule as adunbrated in Heydon's case [3 Co Rep 7a, 76 ER 637] shall apply.
Such an anmendnent was nade by the Parlianment consciously. Having
regard to the definition of ’'goods carriage vis-*-vis 'public service vehicle’, it
is clear that whereas the goods carriage carrying any passenger is not
contenpl at ed under the 1988 Act as the sane nust be used solely for
carrying the goods.

In Hal sbury’s Laws of Engl and, Volunme 44(1), fourth reissue, para
1474, pp 906-07, it is stated

“"Parlianent intends that an enactnent shal
renmedy a particular mschief and it is therefore
presuned that Parlianment intends that the court,
when considering, in relation to the facts of the
i nstant case, which of the opposing constructions
of the enactnent corresponds to its |egal neaning,
should find a construction which applies the
renmedy provided by it in such a way as to suppress
that nischief. The doctrine originates in Heydon's
case where the Barons of the Exchequer resol ved
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that for the sure and true interpretation of al
statutes in general (be they penal or beneficial
restrictive or enlarging of the conmon |aw), four
things are to be discerned and consi dered

(1) what was the comon | aw before the
nmaki ng of the Act;

(2) what was the m schief and defect for which
the common | aw did not provide;

(3) what remedy Parlianment has resol ved and
appointed to cure the disease of the
comonweal t h; and

(4) the true reason of the renedy,

and then the office of all the judges is always to
make such construction as shal

(a) suppress the mschief and advance the
renmedy; and

(b) suppress subtle inventions and
evasi ons for the continuance of the

m schief pro privato conmodo (for
private benefit); and

(c) add force and life to the cure and
renmedy according to the true intent of

the makers of the Act pro publico (for

the public good)."

Heydon's Rul e has been applied by this Court in a |arge number of

cases in order to suppress the m schief which was intended to be renedi ed as
against the literal rule which could have otherw se covered the field. [See for
exanple, Snt. PEK Kalliani Anma and Qthers vs. K. Devi and Ohers,

[AIR 1996 SC 1963; Bengal Imunity Co. Ltd. vs. State of Bihar and

QO hers, AIR 1955 SC 661; and CGoodyear India Ltd. vs. State of Haryana and

Anot her, AIR 1990 SC 781].

By reason of the 1994 Anendnent what was added is "including the

owner of the goods or his authorised representative carried in the vehicle".
The liability of the owner of the vehicle to insure it conpul sorily, thus, by
reason of the aforenentioned amendnment included only the owner ‘of the

goods or his authorised representative carried inthe vehicle besides the third
parties. The intention of the Parliament, therefore, could not have been 't hat
the words 'any person’ occurring in Section 147 woul d cover all persons who
were travelling in a goods carriage in any capacity whatsoever. |[|f such was
the intention there was no necessity of the Parlianent to carry out an
amendment i nasmuch as expression ’'any person’ contained in sub-clause (i)

of clause (b) of sub-section (1) of Section 147 woul d have included the

owner of the goods or his authorised representative besides the passengers
who are gratuitous or otherw se.

The observations nade in this connection by the Court in Asha Ran
case (supra) to which one of us, Sinha, J, was a party, however, bear
repetition:

"26. In view of the changes in the rel evant
provisions in the 1988 Act vis-‘-vis the 1939 Act,
we are of the opinion that the nmeaning of the
words "any person" nust also be attributed having
regard to the context in which they have been used
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i.e. "athird party". Keeping in viewthe provisions
of the 1988 Act, we are of the opinion that as the
provi sions thereof do not enjoin any statutory
l[iability on the owner of a vehicle to get his vehicle
i nsured for any passenger traveling in a goods
vehicle, the insurers would not be liable therefor."

In Asha Rani (supra), it has been noticed that sub-clause (i) of clause

(b) of sub-section (1) of Section 147 of the 1988 Act speaks of liability

whi ch may be incurred by the owner of a vehicle in respect of death of or
bodily injury to any person or damage to any property of a third party caused
by or arising out of the use of the vehicle in a public place. Furthernore, an
owner of a passenger-carrying vehicle nust pay prem umfor covering the

ri sks of the passengers travelling in the vehicle. The premiumin view of the
1994 Amendnent would only cover-a third party as also the owner of the

goods or his authorised representative and not any passenger carried in a

goods vehi'cl e whether for hire or reward or otherw se.

It is therefore, manifest that in spite of the anendrment of 1994, the
ef fect of the provision contained in Section 147 with respect to persons
ot her than the owner of the goods or his authorized representative remains
the sanme. Although the owner of the goods or his authorized representative
woul d now be covered by the policy of insurance in respect of a goods
vehicle, it was not the intention of the legislature to provide for the liability
of the insurer with respect to passengers, especially gratuitous passengers,
who were neither contenplated at the tinme the contract of insurance was
entered into, nor any premiumwas paid to the extent of the benefit of
i nsurance to such category of — peopl e.

The upshot of the aforenentioned discussions is that instead and in

pl ace of the insurer the owner of the vehicle shall be liable to satisfy the
decree. The question, however, would be as to whether keeping in viewthe
fact that the | aw was not clear so long such a direction would be fair and
equitable. W do not think so. W, therefore, clarify the |l egal position
whi ch shall have prospective effect. The Tribunal as also the Hi gh Court had
proceeded in terns of the decisions of this Court in Satpal Singh (supra).
The sai d deci sion has been overrul ed only in Asha Rani (supra).

We, therefore, are of the opinion that the interest of justice wll be sub-
served if the appellant herein is directed to satisfy the awarded amunt in
favour of the claimant if not already satisfied and recover the sanme fromthe
owner of the vehicle. For the purpose of such recovery, it would not be
necessary for the insurer to file a separate suit but it nmay initiate a
proceedi ng before the executing court as if the dispute between the insurer
and the owner was the subject matter of determ nation before the tribuna

and the issue is decided against the owner and in favour of the insurer. W
have i ssued the aforenentioned directions having regard to the scope and
purport of Section 168 of the Mdtor Vehicles Act, 1988/in terns whereof /it

is not only entitled to determ ne the anount of claimas put forth by the
clai mant for recovery thereof fromthe insurer, owner or driver of the vehicle
jointly or severally but also the dispute between the insurer on the one hand
and the owner or driver of the vehicle involved in the accident inasmch as
can be resolved by the tribunal in such a proceeding.

For the aforenentioned reasons, the appeals are partly allowed to the
af orementi oned extent and subject to the directions aforementi oned. But
there shall be no order as to costs.
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