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CASE NO.:
Appeal (civil) 10280 of 2003

PETI TI ONER
Srei International Finance Ltd

RESPONDENT:
Fai rgrowt h Financial Services Ltd. & Anr.

DATE OF JUDGVENT: 12/08/2005

BENCH
CJlI R C. LAHOTI & P. K. BALASUBRAVANYAN

JUDGVENT:
JUDGVENT
Wth

C. A. No. 10281/ 2003
Srei International Finance Ltd. ... Appel | ant
VERSUS

Fai rgrowt h Financial Services Ltd.& Anr. Respondent s

The Special ~Court(Trial ~ of Offences Relating to

Transactions in Securities)

at Bombay has passed two decrees (both exparte) against the
appel | ant-One decree is

for recovery of Rs. 14,53,327.23 ps. and interest thereon and is
dated 3.7.2003 passed in

Msc . Petition No. 50 of 2000 and the-other decree is for
recovery of Rs. 17,70, 015.58 ps.

and interest and is dat ed 9.7.2003 passed in M sc.
Petition No. 81 of 2000. Both the

decrees were passed ex-parte as none appeared for the appellant
on the date of hearing

before the

Speci al Court . In M sc. Petition No. 81 of 2000
(M A No. 243/ 2003) application was

noved for setting asi de ex-parte decree and seeki ng
re- hearing on nerits. The
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application has

been rej ected vi de or der dat ed 17.9. 2003 by the
Speci al Court, as in its opi ni on

sufficient cause for default in appearance by the appellant or its
counsel was not nade

out. Feeling aggrieved, C. A No.10280/ 2003 has been filed. The ex-parte
decree passed in

M sc. Petition No. 50 of 2000 dat ed 3.7.2003 is directly
chal | enged in Cvil Appeal No.

10281/ 20083.

Havi ng heard the |earned counsel for the
parties, we are satisfied t hat t he

approach adopted by the Special Court in rejecting the application for
setting aside the

ex-parte decree noved by t he appel | ant has been too
rigid. It is wel | settled  that,

ordinarily, a litigant should not ‘be denied a hearing on nerits unless
sonething akin to

gross negligence or misconduct on his part in contesting the
proceedings is made out.

Admittedly, in the present case, the appellant is a conmpany having
its corporate office

at Kol kata. According to it, it had instructed its solicitors at
Kol kata who, in their turn

had instructed solicitors in Bonbay to appear and plead for the

appellant. It is pointed out that, initially, there was an

appear ance by t he Bonbay solicitors but, | at er on
there was a def aul t in t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

5

appearance and sonetinme before the matters were taken up for hearing
by the Specia

Court, one of the menbers of the firmof solicitors for the appell ant
at Kol kata, who was

| ooki ng after t he appel lant’s cases, had suffered a
serious acci dent and remai ned

i mobi lized for a period of about nine nobnths. |n such
circunstances, we agree with

the | earned senior counsel for the appellant that a |iberal view ought
to have been taken

by the Special Court and the ex-parte decree should have been set
asi de. W place on

record the plea vehenently raised by the learned senior counsel for
the appel |l ant that

it is the same claimwhich fornms part of two proceedings and there
has been in effect a

doubl e decree for the sane anmount passed agai nst t he
appel | ant and i f only t he

appel | ant woul d have been gi ven an opportunity of
def endi ng itself, it woul d have

denonstr at ed t hat t he paynment s nmade by t he appel | ant
have nore than sati sfied t he

respondents’ claim W note the pleas, but we are not expressing any
opi ni on t hereon.

In the totality of the facts and
ci rcunst ances of t he t wo cases, we are

satisfied t hat t he appel | ant deserves to be al | owed an
opportunity of heari ng and

contesting the two cases on nerits.

The appeal s are al | owed as per the
condi tion expressed her eunder . The

i mpugned or der dat ed 17.9. 2003 rejecting the application
f or setting asi de ex-parte
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decree dated 9.7.2003 is set aside and the ex-parte decree dated
9.7.2003 is set aside. The

ex-parte decree dated 3.7.2003 is al so set aside.

Bot h t he cases shal | st and restored to
t he file of t he Speci al Court.

The appellant is allowed the Iliberty of filing
witten statenents in both the

cases and cont esting on nerits but subj ect to the
condi tion t hat the appel |- ant shal

within a period of four weeks from today deposit an amount of

Rs. 14,53, 327.23 ps/with the Special Court which anount shall be
retained in deposit by

the Speci al Court. The Court may i nvest t he anmount in
an i nterest beari ng account
with any Schedul ed Bank. The anmount shal | be avail abl e

to be di sbur sed subject to

final decision in the cases by the Special Court. Failing conpliance
with the above-said

direction, the decrees passed by

the Special Court shall stand and these appeals shall be deened to have
been di sm ssed.

The parties t hr ough their respective counse
are directed to appear bef ore

the Special Court on 12.9.2005. The witten statenents_shall” be
filed by the appellant

within four weeks fromtoday in both the matters.
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