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JUDGVENT:
JUDGMENT

Dr. AR Lakshmanan, J.

Thi s appeal is directed against the judgnent and order dated 16.01.2001

passed by the Hi gh Court of Rajasthan at Jodhpur in S.B. Crininal Appeal No. 198
of 1983 whereby the High Court allowed the appeal filed by the respondent herein.
The said appeal before the H gh Court was directed agai nst the order dated
03. 05. 1983 passed by the Special Judge, Anti Corruption Cases, Udaipur in Crimnmnal
Case No. 47 of 1978 convicting the respondent herein \026 Shanbhoogiri for the

of fence under Section 161 I.P.C. and Section 5(1)(d) and (2) of the Prevention of
Corruption Act, 1947 (hereinafter referred toas "the PC Act") and sentencing himto
undergo two years Rl. and a fine of Rs. 250/- on each count and in default of
payment of fine to further undergo six nonths sinple inprisonment. Both the
sentences were ordered to run-concurrently.

The case of the prosecution is as follows:

The respondent was working as Head Constable Police, Arnod, District

Chittorgarh. One Fakir Chand PW1 was the resident of the sanme |ocal police
station, where the respondent/accused was posted. There was sonme pending case

agai nst Fakir Chand PW1 and his friends before the SDM Pratap Garh, where he

used to cone in the Court of the SDM The respondent arrested PW1 under

Section 110 of the Cr.P.C. and demanded illegal gratification of Rs. 500/- fromhim
and further threatened himfor |odging nore conplaints for not doing so. Therefore,
PW1 had to give Rs. 100/- to the respondent. The respondent had to produce PW

1 before the SDM Pratapgarh on 12.09.1977 and on the sanme day PW1 had to

give himRs. 200/- nmore. On that date, before appearance in the Court, PW1 net
PW 7 and tol d himabout the accused/respondent, who advised PW1 to give the

entire details in witten complaint with Rs. 200/- currency notes. PWJ1 did so.
Thereafter, PW7 had given the witten conplaint with Rs. 200/- currency notes to
the SDM Pratapgarh. PW6, who noted the numbers of the currency notes in his
diary and after getting initials of the SDM these notes were given to PW1 and he
was asked to give these currency notes to the respondent/accused. Wen the
respondent denanded noney from PW1, the same was given in the presence of

PW5 and PW7 to him Thereafter, PW5 informed the SDM PW6 who called the
accused in his chanber and asked himto produce Rs. 200/- from his pocket. The
accused is said to have produced that Rs. 200/- before the SDM who verified the
nunbers of the currency notes fromthe entries noted in his diary, which was found
the sanme. The SDM prepared a recovery Meno of those notes and thereafter sent

the nmeno of recovery along with the notes to the Collector, Chittorgarh and al so
sent this information to the Superintendent of Police. Thereafter, the Superintendent
of Police sent this information to the Anti Corruption Departrment and the case was
regi stered under Section 161 |I.P.C. and Section 5(1)(d) and 5(2) of the PC Act. The
Deputy S.P. Anti Corruption Departnent collected the entire docunents and after
seeking permssion filed the chall an against the accused. On 11.09.1978, charges
were franed agai nst the accused in the Court of the Special Judge Anti Corruption
Jai pur. The respondent denied the charges and claimed the trial. The case was
commtted in the Court of Special Judge, Anti Corruption, Udaipur
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The prosecution exam ned ei ght witnesses in support of its case. The tria

Court canme to the conclusion that the respondent/accused being a public servant

was guilty for the of fence under Section 161 |I.P.C. and Section 5(1) and 5(2) of the
PC Act of having accepted Rs. 200/- as bribe and convicted himvide judgnment

dated 03.05.1983 in Crimnal Case No. 47 of 1978.

Aggri eved agai nst the conviction, the respondent preferred an appeal before

the Hi gh Court in which a question of |aw was rai sed on behal f of the respondent

that as per Section 5-A of the PC Act the investigation has to be taken by a person
not bel ow the rank of Deputy Superintendent of Police or by Inspector of Police
provided that there is a special authorization in that regard by the State Governnent
generally or specially for a particular case. It was further argued on behalf of the
respondent that the conplaint was | odged before the SDM Pratapgarh PW6 who

was not the conpetent person to investigate and that he did not have any such

aut horization generally or specifically to investigate the case of corruption

The Hi gh Court, on 16.01. 2001, has set aside the conviction and sentence

awar ded by the Special Judge on the ground that the prosecution based on

i nvestigation having been comrenced at the instance of unauthorized person is

wi thout jurisdiction and faulty and, therefore, it cannot be sustained. Aggrieved
agai nst the sane, the State of Rajasthan has come up on appeal before us. Leave
was granted on 01.08.2003 by this Court.

Learned counsel for the appellant-State contended that the Hi gh Court

seriously erred in holding that there was no conpliance of Section 5-A of the PC Act.
It was contended that the SDMwho laid the trap and caught the accused red-handed
was not conducting any investigation and the Hi gh Court wongly assuned that the

i nvestigation by the SDM was wi t hout jurisdiction and the entire proceedi ngs were
vitiated by such illegality. The learned Counsel for the respondent, on the other
hand, contended that Section 5-Aof the PC Act authorises only specified person to
conduct the investigation and action conducted by any authority other than the
specified authority is illegal and the accused has been rightly acquitted by the High
Court. Section 5-A of the P.C. Act reads as foll ows: -

"5-A I nvestigation into cases under this Act. \026

(1) Not wi t hst andi ng anyt hing contained in the Code of Crimna
Procedure, 1898, no police officer below the rank, -

(a) in the case of the Del hi Special Police Establishnent, of an
| nspector of Police;

(b) in the presidency-towns of Calcutta and Madras, of an
Assi stant Conm ssioner of Police;

(c) in the presidency-town of Bonbay, of a Superintendent of
Pol i ce; and

(d) el sewhere, of a Deputy Superintendent of Police,

shal | investigate any offence puni shabl e under section 161, section

165 or section 165A of the Indian Penal Code or under Section 5 of

this Act without the order of a Presidency Magistrate or a Magi strate of
the first class, as the case nay be, or make any arrest therefore

W t hout a warrant:

Provided that if a police officer not bel ow the rank of an |Inspector of
Police is authorized by the State Governnent in this behalf by genera

or special order, he may al so investigate any such offence wi thout the
order of a Presidency Magistratre or a Magistrate of the first class, as
the case ma be, or nake arrest therefore, without a warrant:

Provided further that an offence referred to in clause (e) of sub-section
(1) of section 5 shall not be investigate w thout the order of a police
of ficer not below the rank of a Superintendent of Police."
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The above provision shows that only the authorities specified in sub-clause
(a) to (d) of Cause 5-A alone are authorised to conduct the investigation and no
Police Oficer belowthe rank of those categories of officers are not conpetent to
conduct investigation unless there is an order of a Presidency Magi strate or a
Magi strate of the first class, as the case may be, and the State can authorize any
of ficer for the purpose of investigation of such crimes under the PC Act but not bel ow
the rank of any Inspector of Police.

In the instant case, the H gh Court took the view that SDM conducted the
i nvestigation of the case and that he was not conpetent to do so. This view of the
Hi gh Court is incorrect. The SDM got an information fromPW1 that the accused had
been demanding illegal gratification. The SDM wanted to ascertain whether this
allegation is true or not.. He asked PW1 to give a witten conplaint with Rs. 200/-
currency notes. The SDM noted the nunbers of the currency notes in his diary and
these notes were given to PW1 who, in turn, gave these currency notes to the
accused as illegal gratification. The SDM called the accused who was worki ng
under hi mand asked him+to produce 200 rupees given by PW1. The accused
produced the notes before the SDM and the nunbers of the currency notes were
verified with-the entries noted earlier by himin the diary. SDM hinself prepared a
recovery meno and sent it to-the Superintendent of Police with a conplaint alleging
that the accused received bribery. He also sent a note to his superior officer. Here,
the SDM was not doi ng any investigation. The H gh Court was of the view that he
laid a trap and recovered the notes and thus conducted an investigation of the crinme.
The investigation of the crime would start only after the conplaint is given by the
SDM to t he Superintendent of Police (Anti-Corruption) and investigation as such is
defi ned under the Code of Crimnal Procedure under Section 2(h) of the Act which is
to the following effect: -

"I nvestigation" includes-all the proceedi ngs under this Code for
the collection of evidence conducted by a police officer or by any
person (other than a Magistrate) who is authorised by a Magistrate in
this behal f"

Every citizen is conmpetent and entitled to detect crimes and report and, if any,
i nformati on regarding the conm ssion of any crinme is known to any person, such
i nformati on can be passed on to the police or any other conpetent authority for
taki ng appropriate action, for exanple, under the Food Adulteration Act, an ordinary
citizen is conpetent to collect sanples and send to public analysis and based on
the report of the public analyst, the conplaint can be filed before the appropriate
authority. The collection of the sanples and the anal ysi s by the public analyst do not
amount to investigation. |If a crime is commtted in the presence of any citizen, he
can very well ascertain the truth of the fact and nmake all efforts to bring home the
guilt of the accused. The Sub-Divisional Magistrate had only discharged his duties
as a law abiding citizen and the allegation that SDM had conducted investigati on of
the case is incorrect and the H gh Court seriously erred in holding that the trial was
vitiated owing to the investigation having been conducted by the SDM The acquitta
of the accused was inproper and we set aside the Judgrment of the H gh Court as
the H gh Court had not considered the crimnal appeal filed by respondent on nerits
and the same is remtted to the High Court for proper consideration in accordance
with | aw.

In the result, the appeal is renmitted to the H gh Court for disposal in
accordance with law. The appeal would stand di sposed of -accordingly.




