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ACT:

Cri m nal Law- Poi'sonous nmedi ci ne- Prescription wi t hout
studying possible effect-1f rash and negligent act-Indian
Penal Code, 1860 (45 of 1860) s. 304A

HEADNOTE:
Lured by a panphlet advertising that, anong other ' things,
t he appel | ant, a regi stered Honoeopat hi c nmedi ca

practitioner, treated Naru (Gui nea Wrm, one D went to the
clinic of the appellant. The appellant examned D and
adm ni stered 24 drops of stranoniumand a | eaf of dhatura

After taking the nedicine D started feeling restless and
ill, various antidotes were given but she was not ‘relieved.
She vomited twice but the vonits were not preserved and sent
for examination. Utimately in the evening she died. The
autopsy surgeon reported that the cause of the death could
be ascertained only after the result of the chemi cal analy-
sis was received and he sent to the chenical exam ner the
stomach with its contents and pieces of liver, spleen -and
ki dney. The Chemi cal Exami ner reported that no poi son coul d
be detected in any of these itens. The appel l ant’ s
contention that it has not been proved that death resulted
from dhatura poisoning was negatived by both courts bel ow,

and the High Court confirnmed his conviction under s. /302,
I ndi an Penal Code. On appeal by special |eave

HELD : (i) On the facts the conclusion of the courts bel ow
that death was the result of Dhatura poison could 'not be
said to be erroneous. [16D0]

(ii) The appellant was guilty under s. 304A, Indian Penal

Code. On the facts, s. 299, Indian Penal Code, did not
apply and the appellant nmust be acquitted of the charge
under s. 302, |ndian Penal Code. [19(C

It seens that the appellant prescribed the medicine wthout
thoroughly studyi ng what would be the effect of giving 24
drops of stramonium and a | eaf of dhatura. It is a rash and
negligent act to prescribe poisonous nedicines wthout
studying their possible effect. [18H]

John Oni Akerele v. The King AIl.R 1943 P.C 72,
di sti ngui shed
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JUDGVENT:

CRI'M NAL APPELLATE JURISDICTION : Crimnal Appeal No. 171 of
1962.

Appeal by special l|eave fromthe judgment and order dated
May 10, 1962 of the Madhya Pradesh H gh Court Indore Bench
at Indore in Crimnal Appeal No. 344 of 1961

S. Mohan Kumaranmangalam M K. Ramanurthi, R K Garg, D
P. Singh and S. C. Agarwal, for the appellant.

. N Shroff, for the respondent.

The Judgrment of the Court was delivered by

Sikri J. This is an appeal by special |eave directed against
the judgnent of the Hi gh Court of Madhya Pradesh con-

15

firmng the conviction and sentence of the appellant under
s. 302, |.P.C

The case of the prosecution, \in brief, which has been
accepted 'both by the Sessions Judge and the High Court, is
as follows.: The appellant is a registered Honpeopathic
nedi cal practitioner tinder Madhya Pradesh Honpeopathic and
Bi o-chemic Practitioners Act (Madhya Pradesh Act 26 of
1951).

In about My 1960, he started residing and practising at
Akodi ya Mandi. He/issued a panphl et advertising that, anong
other things, he treated Naru (guinea worn).. Lured by this,
St . Deobi, aged about 20 years, who had -been suffering
from guinea worm for six weeks, acconpanied by her uncle
Chisaji (P.W 3), nother Daryaobai ~(P.W 4) and aunt @ulab
Bai (P. W 6) went to the clinicof the appellant on May 30,
1961, at about 8 a.m She was exam ned by the appellant and
adm ni stered 24 drops of nother tincture stranonium and a
| eaf of dhatura. After taking this nmedicine she started
feeling restless and ill; various antidote,-, were given but
she was not relieved. She vomted twice but the vonits were
not preserved and sent for exam nation to the chenica
examner. Utimtely at about 5 p.m she died.

Dr. Patodia (P.W 7) perforned the autopsy on May 31, /1961
and reported that the cause of death could be -ascertained

only after the result of chemical analysis is received. He
sent to the chem cal exam ner the stomach with its contents
and pieces of liver, spleen and kidney. The chem ca

exam ner, however, reported that no poison could be detected
in any of these itens. This is seized by the |earned
counsel for the appellant and he has urged-that it has not
been proved that death resulted from Dhatura poisoning. But
both the courts bel ow have found agai nst him He further
urges that what was adm ni stered was not fatal dose and he
has seriously challenged the calculations nade by the
| ear ned Sessions Judge of the contents of poison in the |eaf
alleged to have been given to the deceased. He “has also
chal | enged the concurrent findings of the courts below that
a dhatura | eaf and 24 drops of mother tincture of stranonium
was administered to the deceased. His final contention is
that on the facts found it was not a case of nurder under s.
302, |.P.C., but of an offence under s. 304A1.P.C.

We have | ooked into the evidence bur we are unable to say
that the concurrent finding of the courts below that 24
drops of stramonium and a | eaf of dhatura were adm nistered
is mani-

16

festly wong. They have relied on the evidence of Chisaji,
deceased’ s uncle, P14, a register of patients naintained by
the appel l ant, P10, the prescription witten by the
appel l ant, and the evi dence of Shyam Swaroop M shra, P. W
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14, who recognized the handwiting of the appellant. e
think they were right in relying on the above evidence.
We are al so of the opinion that the courts below were right

in concluding that death resulted from poi soning. It is
true that Dr. Patodia could not say what poi son caused her
deat h. But he could say that death was due to sonething

that was an irritant, and it could be due to dhatura or
bel | adonna or any other poison. The deceased, according to
Chisaji, P.W 3, was a healthy wonan, and had not taken any
other nedicine before arriving at the clinic. She was at
the clinic from9 a.m till she died. The only nedicine she
took, apart from antidotes, was what was admi nistered, i.e.
24 drops of stramoniumand a dhatura |eaf. She started
feeling restless and ill soon after taking these things. On
these facts the conclusion of the courts below that death
was the result of dhatura poison cannot be said to be
erroneous.
The only question that remains is about the nature of the
of fence comm tted by the appellant. Should he be convicted
under S.. 302 or s. 304A, |I.P.C2 In our opinion, the
appel l ant -is liable to be convicted under S. 304A and not S.
302, I.P.C
Dr. Choudhary, P.W 17, a registered nmedical practitioner
in the course of his evidence, stated:
“In /'the” opinion of Dr. Mdi, the witer of
Medi cal” Juri sprudence, a dose of. 20 to 20-1/2
grains of dhatura is fatal and according to
Dr. Taylor about 16 grains of it is a fata
dose. Therefore, 1 can say that if a fresh
| eaf of ~dhatura of 6 inches length and 4
i nches breadth along wth 24 dr ops of
strani onium nother tincture of Honpeopathic
preparation is given to any patient then the
joint effect of both may be fatal and if it is
kept in mnd that the 'patient is allergic and
i di osyncratic for stranmoniumthen such a dose
must be fatal."
This is relied on by the | earned Sessions Judge to determ ne
what would be the fatal dose. W have however ~ | ooked up
Modi s Medi cal Jurisprudence and Toxicol ogy (14th Edition)
and Taylor’s Principl es and Practice of Medi cal
Jurisprudence (llth Edition) but they do not quite say what
Dr. Choudhary had assuned. Mdi wites at p. 713 thus
17
"Fatal Dose-Uncertain. Four. datura fruits
pounded and mixed with flour were given to six
men, four of whomdied. A ripe fruit weighs,
on an average, about 2 drachns, ‘and contains
the seeds which weigh about 1-1/2 drachns.
One hundred dried datura seeds weigh 20 to 20-

1/2 grains. A decoction of 125 ‘seeds of
datura stranonium has proved fatal @ to a
woman. "

According to Taylor (p. 55 1, Vol. 11)
"Toxicity and Fatal Dose. The active
principle, a mxture of hyoscine, atropine and
hyoscyamine, is extrenely toxic, and as the

pl ant contai ns approxi nmately 1 to 1 per cent
of alkaloids, it nust be considered extrenely
danger ous. The seeds are highly poisonous,
i nasmuch as they contain a larger proportion
of al kal oids than other parts of the plant.
Death may take place although the whole of the
seeds are ejected.

A child of 2 swall owed about 100 see& of stra-
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noni um wei ghing 16 grains. The usual synptons
were nmanifested in an hour, and the child died
in 24 hours although twenty seeds had been
ejected by vomting and eighty by purging.
Sufficient alkaloid to destroy life had been
absorbed from the entire seeds and carried
into the bl ood.
In a case which becane the subject of a tria
at Osnabruck, a woman admnistered to her
not her a decoction of the brui sed seeds of the
thorn-apple, of which it was supposed there
wer e about 125. She very soon becane
delirious, threw her arns about and spoke
i ncoherently; she died in 7 hours."
Dr. Patodia (P.W 7) could not definitely say what dose of
tincture stramoniumshould be sufficiently fatal to life.
But he further opined that half an ounce of tincture
stramonium which is in sufficient excess of the norma
nedi ci nal ~ dose (which he put at 10 to 30 drops) wll be
sufficient to cause death.
On this material we cannot say that it has been established
that what the appellant prescribed was necessarily a fata
dose. Further, the finding of the | earned Sessions Judge
that the | eaf weighed 40 grains and the poison content would
be 15 grains does not proceed on any sound basis. Chisaji
described the leaf as a big one but it was green and fresh.
Laxm nar ayan
18
Vai dya, P.W 13, gave the dinensions of the biggest |eaf as
having a length of 7 inches and breadth of 3-1/2 inches
growmm on the land having application of nmanure. Dr.
Choudhary, P.W 17, said that "on the basis of hypothesis if
a fresh leaf of dhatura is 6 inches in length and 4 ' inches
in breadth and is 40 grains in weight, it would contain 27
grains moisture and 13 grains of solid stranoniun, i.e.
poi son." W think that this hypothetical evidence should not
have been relied upon to determine the content of solid
stranoniumin the leaf alleged to have been adnministered to
the deceased. It follows fromthis that poisonous contents
of the | eaf have not been satisfactorily established and if
this is so, the prosecution has failed to prove that the
dose given to the deceased was necessarily fatal. Fur ther
Dr. Choudhary stated that it had not cone to his notice that
in any of the Honpeopathic systens of nedicine stranonium
nother tincture or stranoniumin potenised formor a green
| eaf of dhatura is not given for treatnent of gui nea-worm
According to Dr. R K Singh, PPW 16, nmother tincture
stranmoni um can be given for renoving foreign bodies, though
it is not specifically nentioned in WMateria Medica of
Honeopathy that it_ can be used for treatment of  guinea-
wor m But it wll be renenbered that in this system
treatnent is by synptons.
On these facts, it appears to us that S. 299, |.P.C ,  does
not apply. It cannot be held that the appel I-ant
adm ni stered the stranoni um drops and the dhatura leaf wth
the know edge that he was |ikely by such an act to cause the
death of the deceased. Accordingly, we hold that the
appel | ant nmust be acquitted of the charge under S. 302.
The appel |l ant was charged in the alternative under s. 304A
The |learned counsel for the appellant wurges that the
i ngredi ents of s. 304A have not been established i nasnmuch as
it was not a rash or negligent act. W are unable to accept
this contention. Stramonium and a dhatura | eaf are
poi sonous. The appell ant was registered as a Honpeopath,
and in Honpbeopathy a dhatura | eaf is never adm nistered as
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such. This nmuch he adnmits hinself. According to the
evidence on the record, in no systemof nedicine, except
perhaps in the Ayurvedic system the dhatura leaf is given
as cure for guinea worns. It seems that the appellant
prescribed the medicine without thoroughly studying what
woul d be the effect of giving 24 drops of stranoniumand a
| eaf of dhatura. It is a rash and negligent act to prescribe
poi sonous nedi ci nes without studying their probable effect.
The Ilearned counsel for the appellant has invited our
attention to the case of

19
John Oni Akerele v. The King(1l) a decision of the Privy
Council in an appeal fromWst Africa. But this decisionis

whol 'y distinguishable. The doctor in that case was a duly
qualified nedical practitioner and had given an injection of

Sobita, which consists of sodium bisnuth tartrate. It was
all eged that the doctor had given a dose stronger than the
proper  dose. On the facts, their Lordships came to the
conclusion that crimnal negligence had not been proved. It

is true, ‘as observed by their Lordships, that care should be
taken before inmputing crimnal negligence to a professiona
man acting in the course of his, profession, but even taking
this care we have no doubt that the appellant was guilty of
a rash and negligent act. Accordingly, we hold that he is
guilty under s. 304A I.P.C

In the result, the appellant’s conviction under S. 302,
I|.P.C., is set aside and he is convicted under s. 304A and
sentenced to 2 years' rigorous inprisonment.

Convi ction altered.

(1) AI.R 1943 P.C. 72.




