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ACT:

Tenancy- Adhi vasi right, -acquisition of-Possession. continued
under stay orders of courts-Wether such Possession is on
behal f of courts-Person recorded in possession as thekadar-
Whet her an occupant in his owmn right U P. Zami ndari
Abolition and Land Reforms Act, 1950, (U. P. 1 of 1950), S
20(b).

HEADNOTE

The Jlandlord granted a theka to the conpany for 10 vyears
ending with 1356 F which was renewed up to 1355 F (June
1948). On the company’s refusal to vacate on the expiry of
the theka the landlord filed a suit for ejectnent under -the
U P. Tenancy Act, 1939. The suit was resisted by the
conpany on the ground that it has becone a hereditary tenant
under S. 29 of that Act. The suit was decreed on Novenber
3,- 1948, and an appeal and a second appeal  against. the
decree also failed, but the conpany renmined in . possession
of the land on account of stay orders granted by the
appel l ate courts. |In execution the |andlord obtained forma
possession on October 13, 1950, but the company resisted
actual ejectment., on July 1, 1953, the conpany instituted
proceedi ngs to recover actual possession of the |and under
S. 232 of the U P. Zam ndari Abolition and Land Reforns
Act, 1950, claim ng to have becone an Adhivasi under S. 20
t her eof . Section 20 provided that every person who was
recorded as occupant of any land in the Khasra or Khataun
of 1356 F shall be called an adhivasi of the land and shal
be
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entitled to take or retain possession thereof. The conpany
was recorded in 1356 F in possession of the land in dispute
as thekedar. The landlord contended that the conpany had
not acquired the rights of an adhivasi : (i) as it being in
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possession in 1366 F under the stay orders of the courts it
Was in occupation not on its own behalf but on behalf of the
court, and (ii) as it was A recorded as a thekedar in 1356 F
its possession was not on its own behalf but on behalf of
the | andl ords, whose thekedar it was.

Held, (per Sinha C J., Gajendragadkar, Wanchoo and Shah

JJ.), that the conpany had acquired adhivasi rights in the
land and was entitled to the possession thereof. Si nply
because there were stay orders which enabl ed the conpany to
remain in possession, the possession was not on behalf of
the court. It remained in possession in the sanme right in
which. it was in possession before the decree was passed on
Novenber 3, 1948. Though the conpany was recorded in
possession as a thekedar it was an occupant in its own right
and not on behalf of the landlord. It was open to the court
to | ook beyond the entry of the conpany as a thekedar in the
Khasr a.

Swam Prasad v. Board of Revenue, U P., 1960 A L. T. 24 1

Par shotam'Das v. Prem Narain, A'l.R 1956 All. 665, Birjlal
V. Mrli. Pd., 1954 R D. 175 and Lal a Nanak Chand v. The
Board of Revenue, U. P., 1955 A L.J. 408, referred to.

DAs QGUPTA, J.-The conpany did not acquire the rights of an
adhi vasi . The word " occupant nmeans a person in posses-
sion in his own right and not on behalf of soneone else.
The benefit under the section is available only to those "

recorded as " occupants ". It is not permssible to |ook
beyond the record to ascertain whet her the clai nant has been
"recorded as occupant ". The recordin the khasra of the

possessi on as t hekedar amount's to record of
on behal f of thekedar’s |essor ".

Swany Prasad v. Board of Revenue, U P., 1960 A .L.J. 241,
referred to.

possessi on

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 196 of 1952.
Appeal fromthe judgnent and order dated Cctober 3, 1950,
of the Court of Board of Revenue, U P., Al lahabad, in
Revi ew Application No. 161 of 1949-50.

And
Appeal by special |eave fromthe judgment and order dated
January 21, 1956, of the Court of the Board of Revenue, U
P., Allahabad, in Petition No. 22/1954-55.
566
C.B. Aggarwala and C. P. Lal, for the Appellants (In C.
A. No. 196 of 1952) and respondent No. 1 (in C A. No. 4
of 1959).
Achhru Ram and Naunit Lal, for the appellants (in C. A’ No.
4 of 59) and respondents (in C. A No. 196 of 52).
1960. Sept enber 6. The Judgnment of Sinha C. J.,
Gaj endr agadkar, Wanchoo and Shah, JJ. was delivered by
WANCHOO J.-These two connected appeals will be disposed of
by one judgnent. Appeal No. 196 of 1952 is by the Upper
Ganges Sugar MlIlls Ltd. (hereinafter called the Conpany)
whi |l e appeal No. 4 of 1959 is by Mohd. Khalilul Rehman and
others (hereinafter called the landlords). The brief facts
necessary for present purposes are these. Mikhtiar Ahned,
father of the landlords, granted a theka to the Company in
August 1933 (corresponding to 1341 F) of the lands in
dispute for a period of ten years ending with 1350 F (June
1943) . The theka contained a clause giving option to the
Conpany to get it renewed for five years and in consequence
the theka was renewed for five years from 1351 F to 1355 F
(that is upto June 1948). Thereafter the theka provided for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

option to renewthe lease with the lessor. |In March 1948

the | andl ords gave notice to the Conpany to the effect that
the theka woul d not be renewed after 1355 F. The Conpany,
however’ did not agree to hand over possession to the

| andl ords and consequently a suit was filed by the |andlords
for ejectrment of the Conpany under the U P. Tenency Act,
1939. It was resisted by the Conpany on the ground that it
was not a thekadar but a tenant and had becone hereditary
tenant under s. 29 of the U P. Tenancy Act. This plea
failed and the suit was decreed on Novenber 3, 1948. There
was an appeal by the Conpany against the decree. Thi s
appeal also failed. Then the Conmpany went wup in second
appeal to the Board of Revenue and eventually the second
appeal was

567

dism ssed on July 22, 1950.  During all this period from
Novermber 1948 to- July 1950, the Company renmained in
possession of the |and in di spute on account of stay orders
obtained 'from the appellate courts. Execution began in
Cct ober 1950 and it is said that possession was delivered to
the | andl ords on Cctober 13, 1950 and a Dakhal nama was fil ed
on Cctober 15, 1950. It appears, however, that the Conpany
offered resistance to actual ejectment and this led to
proceedi ngs under s. 145 of the Code of Crimnal Procedure
and the magistrate ordered the attachnment of the land in
Noverber 1950 and appointed two superdars (caretakers). The
Conpany applied to the Board for a certificate which was
granted; and that is how appeal No. 196 has come to this
Court.

In the nmeantine, U P. Zami ndari Abolition and Land Reforns
Act, 1950 (U. P. | of 1951), (hereinafter called the Act)
cane into force on July 1, 1953. The Conpany thereupon
instituted proceedings to recover actual possession of the
and under s. 232 of the Act read with ss. 12 'and 20
thereof. The Sub-Divisional Oficer decided in January 1954
in favour of the Company and ordered delivery of possession
to it holding that the Conpany was entitled to possession
both under s. 12 as well as under s. 20 of the Act. The
| andl ords went up in appeal, which was dism ssedin January,
1955. The appellate court held that the Conpany was
entitled to recover possession under s. 12 but did not
decide the case put forward by the Conmpany —under s.  20.
Ther eupon there was a second appeal to the Board of Revenue
which was dismissed in January, 1956. The Board also
decided the appeal on the basis of s. 12 and did not
consi der the case as put forward under s. 20.  The landl ords
then cane to this Court and were granted special = |leave to
appeal in My 1956; and that is how appeal No. 4 becane
pending in this Court.

These appeals were heard on Novenber 18, 1959, and this
Court remanded the matter and called for a finding from the
Board whether the Conpany had acquired any rights under s.
20 of the Act. The finding has been submitted by the ‘Board
and is to the 73

568

effect that the Conpany is entitled to the benefit of s. 20
of the Act and has acquired Adhivasi rights thereunder

It is conceded by |earned counsel for the |landlords that if
appeal No. 4 fails and the right of the Company either under
S. 12 or under s. 20 is upheld, it would not be necessary to
go into appeal No, 196. On this view the Conpany woul d have
acquired a new right under the Act, which would not be
affected by the decision in appeal No. 196, even if it goes
against the Conpany. W shall therefore first deal wth
appeal No. 4.
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Taki ng the case of the Conpany under s. 20 first, we have to

see whet her
t her eunder.
as follows

the Conmpany has acquired Adhivasi rights
The rel evant part of s.20 for our purposes is

Every person who-

(b) was recorded as occupant, -

(i)of any land (other than grove Iland or
land to which s. 16 applies) in the Khasra or
khat auni of 1356 F, prepared under ss. 28 and
33 respectively of the U P. Land Revenue Act,
1901, or who was on the date inmmediately
preceding the date of wvesting entitled to
regain possession thereof under el. (e) of
sub-s. (1) of s. 27 of the United Provinces
Tenancy (Amendnent) Act, 1947, or

() e o e e e e

shal'l unless he” has becone a bhunidar of the
I'and under ~sub-s. (2) of s-18 or an asani
under el. (h) of s. 21, be called adhivasi of
the land and shall, subject to the provisions
of this Act, be entitled to take or retain
possessi on thereof”

Section 232 of the Act gives right to an Adhivasi to whom

cl. (b) of s.

20 applies to apply within thirty nonths from

the date of vesting to the Assistant Collector in-charge of
the Sub-Division for putting himin possession of the |and
of which he is the Adhivasi.

The question therefore that arises is whether the Conpany

was recorded

as occupant of the land in dispute which is

undoubt edly not grove land or |and

569
to which s.

part of the

16 applies. The word | occupant’ used in this
Act is not atermof art and has not @ been

defined anywhere in the Act or in the U P. Tenancy Act or
in the Land Revenue Act. It nust therefore be given its’
ordi nary dictionary neaning which is " a -person in

occupati on
the benefit
occupati on

In order therefore that the Conmpany can take
of s. 20 it should have been recorded .in

of the land in dispute in the year 1356 F. ~ The

only limtation that has been placed by judicial decisions

on this neaning of the word

occupant " is that the person

should be in occupation in his own right and not on _behalf
of someone el se. (See Swam Prasad and another v. Board of
Revenue, U. P. (1) ). So long therefore as a person has been
in occupation in the relevant year in his own right (and not

on behal f of

soneone else) he will be entitled to the rights

conferred under s. 20 of the Act. Learned counsel for the
| andl ords however contends that the Company was- not in

possessi on
connection

in its own right and his argument in this
is two-fold. Firstly, it is submtted that the

Conpany was ordered to be ejected on Novenber 3, 1948, which
was in 1356 F. Thereafter it remained in possession because
of the stay orders passed by the appellate courts to which
it went in appeal successively. Therefore even though the
Conpany was in occupation throughout 1356 F its possession
after Novenmber 3, 1948 was not on its own behalf but on

"behal f of

the Court. Secondly, it is urged that as the

Conpany was recorded as a thekadar in 1356 F, its possession
was not on its own behal f but on behalf of the [|andlords,
whose t hekadar it was.

We are of opinion that there is no force in either of these

cont enti ons.

So far as the first contention is concerned,
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all that had happened after Novenber 3, 1948, is that the
Conpany got stay orders from the appellate courts and

remai ned in possession as before till July 1950, when its
second appeal before the Board of Revenue was finally
di smssed. It cannot, however, be said sinmply because there

were stay orders as a result of which the Conmpany continued

to
(1) 1960 A.L.J. 241.

570
remain in possession that it was in possession on behal f of
the court. In such circunstances the possession of the

Conpany, though it continued because of the stay orders,
cannot be held to be on behalf of the court; and it nmust be
in occupation in the right asserted by it, even though if it
had not obtained the stay orders it would not have renained
in possession. Learned counsel for the landlords in this
connection relied on ParshotamDas v. Prem Narain (1). That
case, ‘however, is distinguishable because in that case a
recei ver 'had  been appointed and the person recorded in
occupation ~of the Iland was held to be the agent of the
receiver. Rel'i ance was al so placed on a decision of the
Board of Revenue in Birjlal v. Murli’ Pd. (2), where it was
hel d that where a person is recorded as occupant in 1356 F,
because of possession acquired on the basis of a stay order

issued by a court, his possession will be deenmed to be on
behal f of the court ;and will therefore not qualify him for
acquisition of the rights of '"an Adhivasi under s. 20. The

facts in that case were somewhat different inasnuch as there
was redelivery of possession and that is how the person to
whom possessi on was redelivered was recordedin the revenue
records in 1356 F as occupant. But if that case nmeans to
lay down that a person who renmins in possession because a
stay order has been passed by an appellate court ' nust be
deemred to be in possession on behalf of the court, it is
incorrect. In this case the Conpany was in possession from
bef ore Novermber 3, 1948, and renmained in possessi on
thereafter because certain stay orders were passed’ by the

appel late courts. In the circunstances it nust be held to
have remained in possession in the same right in which it
was in possession before Novenber 3, 1948, and its

possessi on thereafter cannot be said to be on behalf of the
court.

The next argument on behalf of the landlords is that as the
Conpany was recorded as a thekadar in 1356 F in the revenue
records it nust be held to have remained in possession on
behal f of the I andlords whose thekadar it " was. In this
connection reliance

(1) A I.R 1956 All. 665.

(2) [1954] R D. 175.
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was placed on Lala Nanak Chand v. The Board of Revenue, U
P. (1), where it was held that what s. 20(b) requires is
that there should be an entry of a person’s nane 'as an
occupant in the khasra or khatauni of 1356 F; but it is —not
necessary that the person recorded as an occupant shoul d
al so have been in actual possession. It is not necessary to
consider the correctness of that decision in this case for
it is not in dispute here that the Conpany was not only
recorded in possession but was in actual possession in 1356
F. What is contended on behalf of the landlords is that as
the Conpany was recorded as a thekadar in 1356 F it is not
open to the court to go behind that entry and therefore it
nust be held that the conpany was in occupation as a
thekadar in that year and thus was in occupation on behalf
of the landlords and not on its own behalf 1In this
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connection we may point out that the Conpany clainmed that it
was entitled to possession not only as an Adhivasi under s.
20 but also as a hereditary tenant wunder s. 12, which
provi des that a thekadar under certain circunstances becones
a hereditary tenant. To neet the Conpany’s case under s. 12
the | andl ords contended that the Company was not a thekadar
in 1356 F because the theka expired on June 30, 1948. The
| andl ords were thus taking contradictory positions for the
purposes of ss. 12 and 20; in opposition to the claim under
s. 12 they said that the Conmpany was not their thekadar in
1356 F while in opposition to the claimunder s. 20, they
said that the Conpany was not in possession on its own
behal f but as their thekadar. It is argued on their behalf
that for the purpose of s. 20 all that has to be | ooked into
is the entry and nothing nore and they rely on Lala Nanak
Chand’s case (1). That case, however, was concerned only
with the question whether a person recorded in the revenue
records had al so'to prove actual possession and it was held
therein that it was enough that a person should be recorded
in the revenue records as an-occupant and it was not neces-
sary that he should also be actually in possession in the
rel evant year. W need say nothing about the

(1) 1955 A.L.J.408.
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correctness of that decision in the present case. But that
case was not concerned with the nature of possession

nanely, whether it was on a person’s own behal f or on
behal f of someone else. The words in s. 20(b)(i) man Only
speak of a person being recorded as occupant and there is
nothing in that section as to the nature of 'the occupancy,
nanely whether it is on behalf of the person recorded or on
behal f of sonebody else. That is a matter ~which in our
opi nion nust always be deci ded on other evidence for the
entry does not contenplate recording the nature 'of the
possession in the sense of its being on behalf of the person
recorded or on soneone-el se’ behal f "W have al ready observed
that the expression " occupant is not defined in'the Act
and it is clear that neither the Act nor the Rules nmade
under it prescribe the formin which the entry specified by
s. 20(b) should be made. Besides the reference to the theka
was bound to be continued even after its term nation so |ong
as the Conmpany remained in possession and the |ekhpa

received no order to change it. Therefore the contention on
behal f of the landlords that we cannot | ook beyond the entry
of the Conpany as a thekadar and nust hold on that ~basis
that it was in possession on behalf of the landlords, is
incorrect. On the landlords’ own showing in this case, the
Conpany was not in possession as a thekadar as the theka had
expired before 1356 F. Under the circunstances we are of
opi nion that the conmpany was recorded as an occupant in 1356
F and that the nature of that occupation was on -its own
behalf and was not either on behalf of the court  or on
behal f of the landlords. Therefore the Conpany would be
entitled to Adhivasi rights. On this viewit is not neces-
sary to deci de whether the Conpany, is also entitled to the
benefit of s. 12. Appeal No. 4 therefore fails.

As appeal No.4 fails, it is not necessary to decide appea

No. 196 and that appeal nust under the circunstances be
di sm ssed as i nfructuous.

In the circunmstances of these two appeals we are of opinion
that parties should bear their own costs of the two appeals
in. this Court. W therefore disniss the appeals and pass
no order as to costs.

573

DAS GUPTA J.-I have had the advantage of reading the
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j udgrment prepared by nmy brother M. Justice Wanchoo; but |
regret ny inability to agree that the Upper Ganges Sugar
MIls Ltd the respondent in Cvil Appeal No. 4 of 1959 s
entitled to the benefit of s. 20(b)of the U P. Zami ndari
Abolition Act.
The facts have been fully stated by M. Justice Wanchoo and
it is unnecessary to repeat them
It is common ground that if the Conpany, the Upper Ganges
Sugar MIlls Ltd., can get the benefit of s. 20(b) or s. 12
of the U. P. Zanindari Abolition Act the Civil Appeal No. 4
of 1959 rnust be di sm ssed and consequently Civil Appeal No.
196 of 1952 which is by the Conpany against the decree of
ejectment nmade in favour of the superior |andlords nust be
di sm ssed as infructuous. The relevant portion of s. 20 is
in these words: -

" Every person who (a)

(b) was recorded as occupant

(i) of* any land (other than grove land or

land to

which s. 16 applies) in the Khasra or Khataun

of 1356 F,  prepared under ss. 28 and 33

respectively of the U P. Land Revenue Act,

1901

(i)

shalI' unl ess he has becone Bhum dhar of the

and under sub-s. (2) of s. 18 or an asan

under cl. (h) of s. 21 be called Adhivasi of

the ‘[and and shall, subject to the provision

of this Act, be entitled to take or retain

possession_thereof ."
The Khasra and Khat auni._have been produced before us and
they show that the Upper Ganges Sugar MIls Ltd., has been
recorded as in possession of the land in dispute. They also
show however that the possession was as a " Thekadar ". What
we have to ask ourselves is, whether these entries in the
Khasra or Khatauni justify the conclusion that the ' Conpany

has been recorded as an " occupant " within the neaning of
a. 20(b).
The word " occupant " has not been defined in the Act ‘and it

has to be properly interpreted on a consideration of the
entire scheme and the purpose of the

574
| egi sl ati on. It was suggested on behalf of the |andlords
(Appellants in C X No. 196 of 1952) that " occupant "

connotes a person who is in possession in his ow right and
not on behalf of soneone else. This was the view taken by
the Allahabad H gh Court in Swami Prasad v.  Board of
Revenue, U. P. (1). The correctness of this view has not
been chal | enged before us.

Bearing in mnd this connotation of the word ,, occupant we
have to examine the entries in the Khasra and Khatauni to
see whether they anpbunt to the recording of the Conmpany as
an " occupant ". It has to be noticed that this benefit
under s. 20(b) is under the provisions of the section
avai |l able to those who are recor ded as occupants " -and
not to all those who are "occupants ". If the fact of being
occupants was what was necessary, and reference to the
records was to be made only in supporting or resisting any
claim on that basis, we could certainly |ook-beyond the
record to decide the question. The Legislature has thought
fit to correlate the benefit to the record as an occupant
and not nerely to the-fact of being an occupant. The Khasra
or Khatauni as prepared in the Utar Pradesh does not in
any, case record any person as an " occupant "; that is why
we have to examine the entries in the record to show whet her
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they record the facts which are necessary to satisfy the
connotation of the word " occupant ". Looking at the entries
before wus | find that they record the Upper Ganges Sugar
MI1ls’ possession as a Thekadar. Chapter XI of the U P
Tenancy Act (U. P. XVI1 of 1939) deals with a Thekadar. It
seens reasonable to hold that in this Chapter, Thekadar is
equated to a farmer of rents, and Thekadar’'s possession
ordinarily is contenplated to be possession on behalf of his

| essor. The record in the Khasra of possession as a
Thekadar " appears to ne therefore to anmount to record of "
possession on behalf of the Thekadar’s lessor ". On the
accepted interpretation of the word " occupant " in s. 20

that it nmeans a person in possession in his owmn right and
not on

(1) 1960 A L.J. 241
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behal f of somebody el se, these entries in my opinion nmust be
held to record the Upper Ganges Sugar MIIls Ltd., as an "
occupant ". The fact that the Theka had cone to an end, and
yet, the Khasra continued to record the possession as "
Thekadar " _is, 1 apprehend, wholly beside the question

I cannot see how we can | ook beyond the actual record to
ascertain whether the claimant has been " recorded as

occupant " ; nor  can- find any way of holding that
possession as " Thekadar " in the record, nmay or nay not
nean " possessi on on behal f of the lessor ".. Nor do | think

it possible to say that occupant "-shoul d-be interpreted
to include even 'one in possession on behalf of another
per son. | therefore find it difficult to agree that the
Upper Ganges Sugar Mlls is entitled to the benefit of is.
20(b) of the U P. Zam ndari Abolition Act-.

As ny |l earned brethren have taken the view that the  Conpany
is so entitled to the benefit, full argunments have not been
heard on the question whether the Conpany is entitled to the
benefit of s. 12 and no argunents were heard in the other
appeal, wviz., Cvil Appeal No. 196/52. I am therefore
unable to cone to any conclusion as to how these appeals
shoul d be di sposed of.

ORDER OF COURT. In view of the mgjority Judgnent the
appeal s are disnmissed. No order as to costs.

Appeal s di sni ssed.
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