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SUDAN @ VI NAY KUMAR .. Appel | ant
VERSUS

STATE OF RAJASTHAN .. Respondent

C. K. Thakker, J.

1. Leave grantedin S.L.P. (Crl.) No. 2965 of 2006.

2 Present crimnal appeals are filed by Daya

Si ngh Lahoriya @ Rajeev Sudan @ Vi nay Kumar  and

Suman Sood @ Kanal Jeet Kaur @ Kanwal jit Kaur,

husband and wi fe respectivel y agai nst the judgment and
order passed by the Hi gh Court of Judicature for

Raj ast han (Jai pur Bench) dated March 20, 2006 in S. B.
Crimnal Appeal Nos. 1247 of 2004 and D.B. Crininal

Appeal No. 11 of 2005 respectively:

3. By the said order, the H gh Court confirmed
the order of conviction and sentence passed agai nst Daya
Si ngh for of fences puni shabl e under Sections 364A, 365,
343 read with 120B and 346 read with 120B I ndi an

Penal Code (IPC). The said conviction was recorded by
the Additional Sessions Judge (Fast Track) Category \026 1,
Jai pur on Cctober 20, 2004 in Sessions Case No. 26 of
2003. So far as Suman Sood is concerned, she was
convicted by the trial Court for offences punishable
under Sections 365 read with 120B, 343 read with 120B
and 346 read with 120B I PC. She was, however,

acquitted for offences puni shabl e under Section 364A

and in the alternative under Sections 364A read with
120B I PC. Her chal |l enge agai nst conviction and sentence
for of fences punishabl e under Sections 365 read with
120B, 343 read with 120B and 346 read with 120B | PC

was negatived by the H gh Court. But her acquittal for
of f ences puni shabl e under Sections 364A read with 120B
was set aside by the H gh Court in an appeal by the State
and she was convicted for the said of fence and was
ordered to undergo inprisonnment for life.

PROSECUTI ON CASE

4, To appreciate the controversy raised by the
parties, few relevant facts may be stated.

5. It was the case of the prosecution that one
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Raj endra M rdha, son of Shri Ram Niwas M rdha was
staying at 81-C, Azad Marg, C Schene, Jaipur. He used
to regularly wake up at about 6.30/6.45 in the norning
and to take wal k for about an hour or an hour and a half.
According to the prosecution, on February 17, 1995, as
usual, he left his residence for a norning wal k at about
7.00 a.m He had hardly conpleted two or three rounds
and when again he reached at the road for further

rounds, he saw a white Maruti car and one man cane

out of it. The said man asked Rajendra M rdha about the
| ocation of House No. 105 or 106. Before he could reply,
he was pushed into the car and was taken away. There
were three persons in the car having weapons. Rajendra
M rdha did not know why he was ki dnapped. After sone
time, M. Mrdha was taken in one house. The

ki dnappers then told M. Mrdha that they were the
menbers of the Khalistan Liberation Force (KLF). One of
their menbers, Devendra Pal Singh Bhullar was arrested
at the IndiraGandhi I nternational Airport on the night of
January 18-19, 1995 on his return to India after the
German authorities declined to grant himasylum and

t he ki dnappers wanted himto be released. It was al so
stated that the kidnappers had nothing agai nst Raj endra
M rdha personally. It was also the case of the
prosecution that at the relevant tine, Shri. Ram N was

M rdha, father of Rajendra Mrdha was headi ng Joint
Parliamentary Committee, being a Chairman of -the
Conmittee. According to the kidnappers, Shri Ram Ni was
M rdha was thus an influential person and was in a
position to get the said act done by the Government.
According to the prosecution, PW5 Udai Rani M rdha,

wi fe of Rajendra Mrdha received a tel ephonic call at
about 8.40 a.m from an unknown person who st ated

that Rajendra Mrdha had been made hostage and unti

and unl ess Devendra Pal Singh Bhullar was freed, they
woul d not rel ease Rajendra Mrdha. ~He further stated
that neither Police should be informed nor the tel ephone
be tapped. The caller also stated that he woul d again
tel ephone Udai Rani Mrdha. Udai Rani informed the
above incident and a call from unknown person-to
Harendra M rdha, PW 29, younger brother of Rajendra

M rdha. Harendra Mrdha went to Ashok Nagar Police
station and | odged First Information Report (FIR) about
abduction of his elder brother Rajendra Mrdha. A case
was registered as FIR No. 57 of 1995 (Ex.P-29) under
Section 365 I PC and investigation started. During the

i nvestigation, according to the prosecution, it was
reveal ed that accused Daya Singh, Suman Sood and

ot her persons were involved in the abduction of Rajendra
M rdha. Necessary steps were, therefore, taken to arrest
the accused. Daya Singh and Suman Sood were arrested
from M nneapolis Airport, Mnnesota, USA on August 3,
1995 while they were illegally trying to cross over to
Canada. The United States District Judge, Northern
District of Texas, Fort Wirth Division allowed the
extraditi on of accused Daya Singh to India inter alia for
of f ences puni shabl e under Sections 343, 346, 353, 364A,
365, 420, 468, 471, 120A and 120B I PC as al so for the

of f ences puni shabl e under Sections 4 and 5 of the

Expl osi ve Substances Act, 1908. Likew se, extradition of
accused Suman Sood was al |l owed for offences

puni shabl e under Sections 343, 346, 353, 364A, 420,

468, 471, 120A and 120B IPC. It appears that after the
accused were brought to India, prosecution was |aunched
agai nst them al so for offences under the Terrorist and
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Di sruptive Activities (Prevention) Act, 1987 ("TADA" for
short). Since the order of extradition did not nention tria
of of fences under TADA, Daya Singh filed a Wit Petition
in this Court by invoking Article 32 of the Constitution
contendi ng that the prosecution under TADA was

wi t hout authority, power and jurisdiction and no
prosecution could have been | aunched. This Court,
considering the rel evant provisions of the Extradition Act,
1962, in the light of the order of extradition held the
contention well-founded and all owed the petition holding
that no prosecution under TADA coul d have been

instituted. The said decision was reported as Daya Singh
& Ors. v. Union of India, (2001) 4 SCC 516 : JT 2001 (5)
SCC 31. After the above decision, prosecution for

of fences under TADA was dropped, the case was

transferred fromthe Designated Court, Ajmer under

TADA to the Court of Sessions Judge, Jaipur City which

was finally tried and decided by the Additional Sessions
Judge (Fast Track), Category No. 1, Jai pur and was

regi stered as Sessions Case No. 26 of 2003.

DECI SI ON OF THE TRI AL COURT

6. The prosecution exam ned 61 w tnesses.
Several docunents were also produced on record. The
parties were heard 'and finally on Cctober 20, 2004, the
trial Court recorded an order of conviction as al so of
sent ence.

7. So far as Daya Singh i's concerned, he was
convi cted and sentenced as under\027

U's. 364A | PC

To suffer inprisonment for |ifeand fine of
Rs.500/- in default to further suffer sinple
i mprisonnent for six nonths.

Us. 365 |IPC

To suffer inprisonnment for seven years and
fine of Rs.500/- in default to further suffer sinple
i mprisonnent for six nonths.
U's. 343/120B | PC
To suffer inprisonment for three years and
fine of Rs.500/- in default to further suffer six
nont hs i npri sonnent.
U's. 346/120B | PC

To suffer inprisonment for two years.

The substantive sentences were ordered to run
concurrently.

8. Accused Suman Sood was convicted as
under\ 027
Us. 365/120B |PC

To suffer inprisonnment for seven years and
fine of Rs.500/- in default to further suffer sinple

i mprisonnent for six nonths.

U's. 343/120B | PC
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To suffer inprisonment for three years and
fine of Rs.500/- in default to further suffer six
nont hs i npri sonnent.

U's. 346/120B | PC

To suffer inprisonment for two years.

DECI SI ON OF HI GH COURT

9. Bot h husband and wi fe were aggrieved by the
order of conviction and sentence and approached t he

H gh Court of Rajasthan. The State was al so aggrieved

by the order of acquittal of Suman Sood for offence under
Section 364A, in the alternative under Section 364A read
with Section 120B, |1 PC and preferred an appeal. As

al ready noted earlier, appeals of both the accused were
di sm ssed by the Hi gh Court while the appeal of State of
Raj ast han-against Suman Sood was al 'owed and she was
convicted for an offence punishabl e under Section 364A
read with Section 120B, I PC. The High Court al so
ordered that | ooking to the gravity and dastardly nature
of acts and consequences, Daya Singh as well as Suman
Sood "shall not be released fromthe prison unless they
served out at |east twenty years of inprisonnent

i ncluding the period already undergone by thent

APPEALS | N SUPREME COURT

10. The above orders have been chal |l enged by the
appel | ants-accused in this Court.
11. On August 21, 2006, |eave was granted in

appeal filed by Suman Sood. Printing was di spensed

wi th and appeal was ordered to be heard on SLP Paper

Books. Parties were directed to file additiona

docunents. It appears that an application for bail was
submitted by Suman Sood stating therein that she had
undergone the sentence for which conviction had been
recorded by the trial Court against her and she had to
remain in jail because of the order of conviction recorded
by the High Court for an offence puni shabl e under

Section 364A read with 120B, | PC. She, therefore,

prayed that she be released on bail. The Court, however,

i nstead of granting prayer of bail, directed the Registry to
pl ace the matter for final hearing. Daya Singh had al so
preferred an appeal against his conviction. On February
6, 2007, when the appeal of Suman Sood was cal |l ed out

for hearing, it was stated that Daya Singh was convicted
by the trial Court as well as by the H gh Court and he

had also filed an appeal, but it was at the stage of S.L.P.
and notice was issued, but no | eave was granted. It was
further stated that judgnent of the Hi gh Court was

conmon in both the matters, but the matter of Daya

Si ngh was not placed on Board. The Court, therefore,
directed the Registry to place the papers before the
Hon’ bl e the Chief Justice of India for obtaining
appropriate orders so that both the matters coul d be

pl aced before one Bench. Now, all the matters have been
pl aced for hearing before us.

SUBM SSI ONS BY APPELLANTS
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12. W have heard M. Sushil Kumar, Senior
Advocate for Suman Sood, Ms. Kamini Jai swal, Advocate

for Daya Singh for the appellants-accused and M. MIind
Kumar, Advocate for the respondent-State.

13. Learned Seni or Advocate M. Sushil Kumar for
Suman Sood and Ms. Kami ni Jaiswal for Daya Singh
contended that Extradition Treaty had been entered into
between the United States of America and Great Britain

in 1931. In the said Treaty, there was no reference of
of fence of ki dnapping for ransom puni shabl e under

Section 364A, IPC. Prosecution and trial for offences
under Section 364A and/or Section 364A read with

Section 120B, | PC was, therefore, illegal, without
jurisdiction and conviction is liable to be set aside. It
was al so urged that no case had been nade out agai nst

the appel l ants for an of f ence puni shabl e under Section
364A, | PC inasmuch-as ingredients of Section 364A, |PC
had not been established by the prosecution. No w tness
had stated that the accused had adni ni stered any threat
or asked to pay any ransomfor the release of victim

Raj endra M rdha. Fax nessages received by Shri Ram

Ni was M rdha nade no reference of ransom Again, there
was no evidence worth-the name whi ch woul d prove that
Daya Singh was a menber of KLF or he had any link with
Bhullar. It was urgedthat identity of the accused was
not established beyond doubt and the prosecution

wi t nesses had adnmitted that photographs of accused

were shown on Tel evision and printed in Newspapers.

I dentification Parade, therefore, was nmere farce and an
enpty formality. It was al so not proved that House No.
B-117, Mbdel Town excl usively bel onged to Daya Singh
wherein Rajendra Mrdha was detai ned. Omership of

white Maruti car equally was not proved. There was no
evi dence as to conspiracy and both the Courts were

wrong in convicting the appellants for the offences with
whi ch he was charged

14. On behal f of Suman Sood, certain additiona
argunents were advanced. |t was contended that
extradition was not granted for an offence punishable
under Section 365, IPC. She, therefore, could not have
been prosecuted and tried nor could have been convi cted
for the said offence. Her conviction, hence, is liable to be
guashed and set aside. It was also urged that when she
was acquitted for an offence punishabl e under Section
364A, IPC and in the alternative for an offence

puni shabl e under Section 364A/120B, | PC, the Hi gh

Court was clearly wong in convicting her under Section
364A read with Section 120B, IPC. It was al so urged that
the H gh Court had ignored an inportant consideration
that she was not an accused in Vaishali Nagar FIR No. 44
of 1995. In FIR No.84 of 1995 of Malviya Nagar, she was
prosecuted along with her husband Daya Singh for

of f ences puni shabl e under Sections 420, 468, 471, |PC
and al so under Section 4 of the Expl osive Substances

Act, 1908, but the trial Court acquitted her observing
that there was no evidence on the basis of which she
could be convicted. Leave to Appeal against acquittal of
Suman Sood was al so di snissed by the H gh Court and

the said decision has attained finality. In view of the
above facts, even if it is held that her conviction for other
of fences is not illegal, the order of the Hi gh Court setting

aside acquittal for an offence puni shabl e under Section
364A read with Section 120B, |PC deserves to be set
asi de.
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SUBM SSI ONS BY STATE

15. On behalf of the State, it was subnitted that
order of conviction and sentence recorded by the High
Court needs no interference. Regarding extradition, it
was stated that Extradition Treaty was of 1931. Section
364A, IPC was inserted in the statute book in the year
1993. C(Obviously, therefore, no reference was found of

the said provision in the Treaty. But in the Extradition-
Order, dated June 11, 1997, passed by the Anerican

Court, express reference was made to Section 364A, |PC
and hence, no objection can be raised against trial of
accused under the said provision

16. Simlarly, extradition of accused Daya Singh
was al so all owed for offences punishable under Sections

4 and 5 of the Explosive Substances Act, 1908. The tria

of the accused, therefore, cannot be held to be unlawfu

or w thout |egal sanction.

17. On nerits, it was submitted that there was
sufficient evidence of kidnapping and al so of ransom

whi ch was demand of rel ease of Bhullar. The evidence

est abl i shed ki dnappi ng, abducti on and detention of

Raj endra M rdha in House No: B-117, Mdel Town,

Ashok Nagar, Jaipur by Daya Singh. It was al so proved
that white Maruti car in which victimwas taken

bel onged to Daya Singh. It was, therefore, subnitted

that the appeals deserve to be dism ssed by confirmng
the order of conviction and sentence passed by the High
Court.

18. We have gi ven our anxi ous and nost
thoughtful consideration to the rival subm ssions of both
the sides. W have al so perused the judgnents of both
the courts and have minutely gone through the evidence

on record.
EXTRADI TI ON OF ACCUSED
19. As to extradition, it may be stated that on

Decenmber 22, 1931, a Treaty had been entered into
between the United States of America and Great Britain

It provided reciprocal extradition of accused/convicts of
any of the crinmes or offences enunerated in Article 3.
The said Article, inter alia included the foll ow ng

cri mes/ of f ences;

\ 005 \ 005.

7. Ki dnappi ng or fal se inprisonnent
\ 005. \005.

9. abducti on

\ 005. \ 005.

20. Forgery, etc.

Article 7 reads thus;

A person surrendered can in no case
be kept in custody or be brought to tria
inthe territories of the H gh Contracting
Party to whom the surrender has been
made for any other crime or offence, or on
account of any other matters, than those
for which the extradition shall have taken
pl ace, until he has been restored or has
had an opportunity of returning, to the
territories of the H gh Contracting Party
by whom he has been surrendered.

20. Article 14 of the Treaty expressly stated that
His Britannic Majesty acceded to the Treaty on behal f of
any of his Dominions naned in the Treaty. It, inter alia

i ncl uded I ndi a.
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21. The Extradition Treaty of 1931 continues to
hold the field. In Thirad v. Ferrandina, 355 Fred Supp
1155, the Governnment of India sought the extradition of

J, an Indian citizen and a resident alien in the USA. The
al l egation against J was that while serving in Indian

Navy, he enbezzl ed huge sum of nobney. Extradition of J
was, therefore, demanded. J challenged the action on the
ground that 1931 Treaty was between USA and G eat

Britain when India was a Dominion of Geat Britain. In
1950, India becane Republican State and the Treaty

which was as British-India did not survive. The

contention, however, was negatived and extradition of J

was grant ed.

22. In Rosiline George v. Union of India, (1994) 2
SCC 80 : JT 1993 (6) SC'51, this Court referring to

| eadi ng deci sions on-the point held that it is well-settled
| egal proposition in International Law that a change in

the formof CGovernnent of a contracting State woul d not

put an ' end toits treaties. India, even under British Rule,
had retained its personality as a State under

International Law. It was a nenber of the United

Nations in its own right. Gant of |ndependence in 1947
and status of Sovereign Republic in 1950 did not put an

end to the treaties entered into by the British

Government prior to August 15, 1947 or January 26,

1950 on behal f of |ndia.

23. The Extradition Treaty between |India and
United States of Anmerica entered in the year 1931
therefore, holds the field, is subsisting and is operative.
24. Moreover, in the instant case, there is Fina
Judgnent of Certification of Extraditability dated June

11, 1997, which was in the nature of judgnent, order or
decree, expressly granting extradition of Daya Singh and
Suman Sood for various offences all'eged to have been
conmitted by them Section 364A;, | PC has been

mentioned explicitly in the said judgment. Both these
docunents have been proved by PW56 S.P. Khadagwat .

25. In fact, in the [ight of the order of extradition of
Daya Singh for the of fences specified in the extradition
decree, a contention was raised by himin this Court that
he coul d not be prosecuted for offences puni shabl e under
TADA, whi ch contention had been uphel d by this Court

i n Daya Singh.

26. In the operative part, the Court stated;
“I'n view of the aforesaid position in | aw,

both on international law as well as the

rel evant statute in this country, we di spose of

these cases with the conclusion that a

fugitive brought into this country under an

Extradition Decree can be tried only for the

of fences nmentioned in the extradition

decree and for no other offence and the

Crimnal Courts of this country will have no
jurisdiction to try such fugitive for any ot her
of f ence".

(enphasi s suppli ed)

27. It, therefore, cannot be successfully contended
that the appell ants-accused coul d not have been

prosecuted and tried for an offence puni shabl e under

Section 364A, |IPC. The contention of the appellants,

therefore, has no substance and nust be rejected.

28. On behal f of Sunan Sood, one nore argunent

was advanced. |t was contended that Extradition O der

in her case did not refer to Section 365, |IPC but both the
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Courts convicted her for the said of fence under Section
365/ 120B, I PC which was illegal, unlawful and wi thout
authority of law Her conviction and inposition of

sentence for an of fence puni shabl e under Section 365

read with Section 120B, IPC, therefore, is liable to be set

asi de.
29. We find no substance in the said contention as
well. It is no doubt true that Section 365, |IPC had not

been nentioned in the order of extradition. But as

al ready seen earlier, Section 364A, |PC had been

included in the decree. Now, it is well-settled that if the
accused is charged for a higher offence and on the
evidence | ed by the prosecution, the Court finds that the
accused has not committed that offence but is equally
satisfied that he has conmitted a | esser offence, then he
can be convicted for such lesser offence. Thus, if Ais
charged with an of fence of commtting nurder of B, and
the Court finds that B has not comm tted nurder as
defined in Section 300, IPC but'is convinced that B has
conmi tted an of fence of cul pabl e hom ci de not

amounting -to murder (as defined in Section 299, |PC
there is no bar on the Court in convicting B for the said
of fence and no grievance can be made by B agai nst such
convi cti on.

30. The sane principle applies to extradition
cases. Section 21 of the Extradition Act, 1962 as
originally enacted read thus;

"Section 21: Accused or convicted person

surrendered or returned by foreign State or

Commonweal th country not to betried for

previ ous of fence:- Wenever any person

accused or convicted of an offence, which if

conmitted in India, would be an extradition

of fence, is surrendered or returned by a foreign

State or Commonweal th country, that person

shall not, until he has been restored or has

had an opportunity of returning to that State

or country, be tried in India for an offence

conmitted prior to the surrender or return,

ot her than the extradition offence proved by

the facts on which the surrender or return is

based. "

31. The section, however, was anended in 1993 by
the Extradition (Amendment) Act, 1993 (Act 66 of 1993)-:
The amended section now reads as under

"Section 21 - Accused or convicted person
surrendered or returned by foreign State

not to be tried for certain offences. -

Whenever any person accused or convicted of

an of fence, which, if commtted in India would
be an extradition offence, is surrendered or
returned by a foreign State, such person shal
not, until he has been restored or has had an
opportunity of returning to that State, be tried
in India for an offence other than-

(a) the extradition offence in relation to which
he was surrendered or returned; or

(b) any lesser offence disclosed by the facts
proved for the purposes of securing his
surrender or return other than an offence
inrelation to which an order for his

surrender or return could not be lawfully

made; or

(c) the offence in respect of which the foreign
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State has given its consent."
(enphasi s suppli ed)
32. It is, therefore, clear that the general principle
of administration of criminal justice applicable and al
t hroughout applied to Donestic or Minicipal Law has
al so been extended to International Law or Law of
Nati ons and to cases covered by Extradition-Treaties.
33. In Daya Singh, this Court dealing with
amended Section 21 of the Extradition Act, stated,;
"The provision of the aforesaid section
pl aces restrictions on the trial of the person
extradited and it operates as a bar to the tria
of the fugitive crimnal for any other offence
until the condition of restoration or
opportunity to return is satisfied. Under the
amended Act of 1993, therefore, a fugitive
could be tried for any lesser offence,
di scl osed by the facts proved or even for the
of fence in respect of which the foreign State
has given its consent. It thus, enables to try
the fugitive for a | esser offence, wthout
restoring himto the State or for any other
of fence, if the State concerned gives its
consent".
(enphasi s suppl i ed)

34. Now, it cannot be di sputed that an of fence
under Section 365, IPCis a |esser offence than the

of fence puni shabl e under Section 364A, |IPC. Since
extradition of Suman Sood was al lowed for a crime

puni shabl e with hi gher offence (Section 364A, |PC), her
prosecution and trial for a |esser offence (Section 365,

| PC) cannot be held to be without authority of law ' The
contention, therefore, has no force and i's hereby rejected.

MERI TS

35. Havi ng di sposed of prelimnary objections
rai sed by the appellants, et us nowcone to the nerits of
the matter.

DAYA SI NGH LAHCORI YA

36. So far as kidnapping of Rajendra Mrdha is
concerned, it has been clearly established and cogently
proved by prosecution evidence. In our opinion, the tria

Court was right in relying upon testinmony of PW1 Prem
Devi, maid servant of Rajendra Mrdha, PW2 Rakesh
Kumar, son of PW1, PW3 Henram Chef at the House of
Raj endra M rdha, PW5 Udai Rani Mrdha, w fe of

Raj endra M rdha, PW6 Kishore Singh, a neighbour of
victimRajendra Mrdha, who in his evidence stated that
he saw a white Maruti car in that area on the previous
ni ght of February 16, 1995 at about 8.00 p.m, and nost
importantly, PW9, victimRajendra Mrdha hinself. PW
29 Harendra M rdha, real brother of Rajendra Mrdha

who was inforned by Udai Rani M rdha about

ki dnappi ng of her husband Rajendra Mrdha and on the
basis of the said information, Harendra Mrdha | odged a
conplaint. PW50 Shri Ram Niwas M rdha and PW 36

Hari Ki shen al so corroborated the incident of kidnapping
of Rajendra Mrdha. The trial Court, in our opinion
consi dered the evidence of the witnesses in its proper
perspective and cane to the conclusion that Rajendra

M rdha was ki dnapped. W see no infirmty in the
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prosecution evidence nor in the finding recorded by both
the courts. Kidnapping of Rajendra Mrdha is thus clearly
est abl i shed.

37. It was contended by the | earned counsel for
the appellants that it was not proved beyond reasonabl e
doubt that kidnapping of Rajendra Mrdha was for
ransom or any demand was made by accused Daya Singh

for release of Rajendra Mrdha. |t may, however, be
stated that it was the case of the prosecution fromthe
very begi nning that Rajendra Mrdha was ki dnapped only

to get Bhullar, a nmenber of Khalistan Liberation Force
(KLF) released and since Shri Ram Niwas M rdha, father

of victim Rajendra Mrdha was hol ding an i nport ant

of fice of Chairman of Joint Parlianmentary Committee, he
could exercise his influence to get said Bhullar rel eased.
PW5 Udai Rani M rdha, in her evidence, clearly deposed
that after her husband was ki dnapped at about 7.00 a.m
on February 17, 1995, she received a phone call from

ki dnappers which was picked up by her. The caller told
her that 'Rajendra M rdha had been kidnapped by them

The caller also told Udai Rani to wite down name of
Bhul I ar who shoul d be rel eased by exercising influence

by her father-in-law Shri Ram Niwas Mrdha. PW9

Raj endra M rdha al so deposed that the kidnappers told
himthat they were 'the nenbers of Khalistan Liberation
Force (KLF) and wanted one of the nenbers (Bhullar) to

be rel eased who had been arrested. PW29 Harendra

M rdha corroborated the version of ‘Udai Rani. PW50

Shri Ram Niwas Mrdha al so stated that he used to

receive calls from kidnappers that Bhullar shoul d be

rel eased el se he woul d have to face serious

consequences. The witness al so deposed that the caller
stated that the witness could even talk to-the Prine

M ni ster for release of Bhullar and the Prime M nister
woul d not decline such request. It is true that PW52
Rakesh Kumar, owner of the Fax shopat Rohtak deposed
that one fax nessage was sent to Del hi while the other
was sent to Chandigarh. It is also true that he expressed
his inability to identify the accused as sender of fax
nmessages. But the witness had been declared 'hostile” by
the prosecution and while answering a question by the
Public Prosecutor, the witness stated that he had
correctly identified the person in jail who had sent fax
nessages but added that it was not Daya Singh. He

stated that it was not true to say that he was refusing to
identify the accused due to fear

38. It is true that two fax nessages (Ex. P-19 and
P-20) sent by Rajendra Mrdha and received by Shri Ram

Ni was M rdha nade no reference to any demand or

ransom 1In our judgnment, however, the nessage had

al ready been conveyed through a tel ephone call to Uda
Rani Mrdha, wife of victimRajendra Mrdha as also to
Shri Ram Niwas M rdha, father of Rajendra Mrdha.

Qovi ously, therefore, the demand was clearly

conmuni cated for which Rajendra Mrdha was

ki dnapped. It, therefore, cannot be said that since
not hi ng was nentioned in the fax message by victim

Raj endra M rdha, his kidnapping, abduction and

detention was not for ransom

39. From what is stated above, in our opinion
neither the trial Court nor the H gh Court has commtted
either an error of fact or an error of law in convicting
accused Daya Singh for the offences puni shabl e under
Sections 365 as also 364A, IPC. So far Suman Sood is
concerned, we will deal with her involverment in the case
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at an appropriate stage.

40. The evidence as to purchase of House No. B-
117, Model Town, Ashok Nagar, Jai pur and excl usive
possessi on of the said house by the accused is

est abl i shed and prosecution evidence has been accepted

by both the courts. Likew se, ownership of white Maruti
car bearing Registration No. RJ-14 | C 2005 and

possessi on thereof by the accused is equally proved.
Not hi ng was shown to us how both the courts were

wong in relying upon the evidence and why such

evi dence shoul d be discarded. W are, therefore, unable
to accept the subm ssion of the appellants that it was not
proved that the accused were in possession of House

No. B-117, Model Town or Maruti car in which victim

Raj endra M rdha was ki dnapped did not belong to them

41. Regardi ng identification of accused, both the
courts have considered the evidence of prosecution

wi t nesses and recorded a finding that identity of the
accused was established beyond doubt. W are also

sati sfied that evidence of PW9, victimRajendra Mrdha
was natural and inspired confidence. H s evidence
established that he was ki dnapped in the norning of
February 17, 1995 and he remai ned with the kidnappers

up to the date of encounter on February 25, 1995, i.e. for
ei ght-nine days. bviously, therefore, his evidence was
of extrenme inportance. |t was believed by both the

courts and we see nothing wong in the approach of the
courts below. It is'true and admitted by the prosecution
wi t nesses that the photographs of the accused were

shown on tel evision as al so were published in

newspapers. That, however, does not in any way

adversely affect the prosecution, if otherw se the evidence
of prosecution witnesses is reliable and the Court is
satisfied as to identity of the accused. Even that ground,
therefore, cannot take the case of the appellants further
It is thus proved beyond doubt that the accused had

conm tted of fences puni shabl e under Section 343 read

with 120B, | PC as al so under Section 346 read with

120B, |PC.

42. At the time of hearing of appeals, a list was
gi ven by the | earned counsel for the State that severa
cases had been regi stered agai nst Daya Singh.  The

| earned counsel for the accused, however, submitted that
the list was not accurate and in npst of the cases, either
Daya Si ngh was not prosecuted or the prosecuti on-had
resulted in acquittal except in few cases where there was
conviction or the proceedings were pending. In the fina
witten subm ssions, the State Counsel clarified the
status as regards all cases and it appears that the

| ear ned counsel appearing for Daya Singh was right. In
sonme of the cases, there was no prosecution agai nst-the
accused. In sone other cases, the accused was acquitted
except in few cases where either there was conviction or
the matters were sub-judice. W are, however, deciding
the present case in the |ight of evidence before the Court
and express no opinion on other cases.

43. From t he above discussion and findi ngs
recorded, in our considered opinion, neither the tria

Court nor the High Court has conmitted any error in

convi cting appel |l ant-accused Daya Singh for the offences
puni shabl e under Sections 365, 364A, 343/120B and

346/ 1208, | PC.

SUVAN SOOD

44. So far as Suman Sood is concerned, it nmay be
stated that the trial Court did not convict her for any
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of fence i ndependently. She was convicted for offences
puni shabl e under Sections 365/120B, 343/120B and
346/ 120B, 1 PC.

CRI M NAL CONSPI RACY

45, The | earned counsel for Suman Sood
strenuously urged that there was no evi dence agai nst her
as to crimnal conspiracy. She was neither in the car in
whi ch Raj endra M rdha was ki dnapped nor one of the

menbers of the ’kidnapping-operation’ team There is

al so no evidence to show that she was aware of the plan

of other accused and was a part to such conspiracy. Even
if the entire prosecution story is believed, it can be said
that after Rajendra Mrdha was ki dnapped and was taken

to House No. B-117, Mddel Town, Ashok Nagar, Jai pur

she was found there. Now, it is the case of the
prosecution that she was the wife of accused Daya Singh
and, therefore, her presence in her own house with her
husband was nost natural. The said fact, w thout

anyt hi ng nore, therefore, cannot connect her with the
crime said to have been committed either by her husband

or by someone el se.

46. At the first blush, the argunent appears to be
attractive, but on/closer scrutiny, we find no substance
init. Prosecution case is very clear on the point.
Accoridng to witnesses, Suman Sood was all through out

in House No.B-117, Mdel Town, where Rajendra M rdha

was kept. In fact, it was she who was | ooking after victim
Raj endra M rdha. She provi ded himfood, nedicine, etc.

It is, therefore, difficult to believe that she was not aware
of ki dnappi ng of Rajendra Mrdha nor that she was

unaware of the fact that the victimwas kept under

wrongful confinenent in a manner whi ch woul d indicate

that confinement of Rajendra Mrdha was at a secret

pl ace.

47. True it is that there is no direct evidence to
show that Suman Sood was a party to the conspiracy in

ki dnappi ng Raj endra M rdha and in detaining himat

House No.B-117, Mddel Town. But it is well settled that

an inference as to conspiracy can be drawn fromthe
surroundi ng circunstances inasnmuch as normally, no

direct evidence of conspiracy is avail able.

48. In Hal sbury’s Laws of England, (4th Edn.; Vol
11; para 58); it has been stated;

"Conspiracy consists in the agreenent of

two or nore persons to do an unlawful act, or

to do a | awful act by unlawful nmeans. It is an

i ndi cation offence at conmon | aw, the

puni shment for which is inmprisonment or fine

or both in the discretion of the Court.

The essence of the offence of conspiracy

is the fact of conbination by agreement. The

agreement may be express or inplied, or in

part express and in part inplied. The

conspiracy arises and the offence is commtted

as soon as the agreenent is nade; and the

of fence continues to be cormitted so long as

the conbinati on persists, that is until the

conspiratorial agreenent is term nated by

conpletion of its performance or by

abandonnent or frustration or however, it may

be. The actus reus in a conspiracy is the

agreenment to execute the illegal conduct, not

the execution of it. It is not enough that two or
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nore persons pursued the same unl awfu

object at the sane tine or in the sane place; it

is necessary to show a neeting of mnds, a

consensus to effect an unlawful purpose. It is

not, however, necessary that each conspirator

shoul d have been in conmunication with every

ot her."

49, I n Bhagwan Swarup v. State of Maharashtra,
(1964) 2 SCR 368 : AIR 1965 SC 682; this Court stated;
"The essence of conspiracy is, therefore,

that there should be an agreenent between

persons to do one or other of the acts

described in the section. The said agreenent

nmay be proved by direct evidence or nay be

inferred fromacts and conduct of the parties.

There is no difference between the node of

proof of the offence of conspiracy and that

of any other offence; it can be established

by direct 'evidence or by circunstantia

evi dence". (enphasi s suppli ed)

50. In Baburao Bajirao Patil v. State of
Maharashtra, (1971) 3-SCC 432, this Court observed that
there is seldom if ever, that direct evidence of conspiracy
is forthcom ng. Conspiracy fromits very nature is
concei ved and hatched in conplete secrecy, for otherw se
t he whol e purpose woul d be frustrated.

51. I n Kehar Singh v. State (Del hii Adninistration),
(1988) 3 SCC 609 : AIR 1988 SC 1883, Shetty, J. said;
"Cenerally, a conspiracy is hatched in

secrecy and it may be difficult to adduce direct

evi dence of the same. The prosecution will

often rely on evidence of acts of various parties

to infer that they were done in reference to

their common intention. The prosecution wll

al so nmore often rely upon circunstantia

evi dence. The conspiracy can be undoubtedly

proved by such evidence direct or

circunstantial. But the Court nust enquire

whet her the two persons are independently

pursui ng the sane and or they have comne

together to the pursuit of the unlawful object.

The former does not render them conspirators,

but the latter is. It is, however, essential that

the of fence of conspiracy requires sone kind of

physi cal manifestation of agreenent. The

express agreement, however, need not be

proved. Nor actual mneeting of two persons is

necessary. Nor it is necessary to prove the

actual words of comunication. The evidence

as to transm ssion of thoughts sharing the

unl awf ul design may be sufficient".

52. In Nazir Khan v. State of Del hi, (2003) 8 SCC
461 : AR 2003 SC 4427 : JT 2003 (Supp) 1 SC 200, this
Court observed;

"Privacy and secrecy are nore

characteristics of a conspiracy, than of a | oud

di scussion in an el evated place open to public

view Direct evidence in proof of a conspiracy is

sel dom avai | abl e, of fence of conspiracy can be

proved by either direct or circunstantia

evidence. It is not always possible to give
affirmati ve evidence about the date of the

formati on of the crimnal conspiracy, about the
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persons who took part in the formati on of the
conspi racy, about the object, which the

obj ectors set before thensel ves as the object of
conspi racy, and about the manner in which

the object of conspiracy is to be carried out, al
this is necessarily a matter of inference".

53. Keeping in viewthe principles laid down in the
above decisions, if we consider the case of Suman Sood,

it is clear that an inference drawn by both the Courts as
to crimnal conspiracy by her cannot be held ill-founded.
Fromthe prosecution evidence, it is anply proved that

Raj endra M rdha had been ki dnapped by Daya Singh and

his 'conpanions’. He was to be kept at a secret place.
Sunman Sood was very nuch aware of the said fact. In

fact, she was all throughout keeping watch on the victim
So nuch so that she used to give food, nedicine, etc.
since victimRajendra M rdha was not keepi ng good

health. In the facts and circunstances of the case,
therefore, in our considered view, both the courts were
right in convicting Suman Sood for offences punishabl e
under Sections 365 read with 120B, 343 read with 120B

and 346 read with 120B, IPC. W find no infirmty in the
reasoni ng or conclusion of the courts below and see no
ground to interfere with the said finding.

Kl DNAPPI NG FOR RANSOM

54. We are, however, of the view that the High
Court was not right in reversing acquittal of Suman Sood
for an of fence puni shable under Section 364A/ 120B, | PC.
Section 364A relates to kidnapping for ransom Let us
consi der the nature and anbit of an offence of

ki dnappi ng for ransom

55. O fences of kidnappi ng and abduction were
included in the Indian Penal Code in 1860 when the Code
was enacted. An of fence of kidnapping for ransom

however, did not find place then. It was only in 1993 that
by Act 42 of 1993, Section 364A was inserted. The

of fence is serious in nature and puni shment prescri bed
for the crine is death sentence or inprisonment for life
and al so of paynent of fine.

56. Secti on 364A reads thus:

364A. Kidnapping for ransom etc

Whoever ki dnaps or abducts any person or

keeps a person in detention after such

ki dnappi ng or abduction and threatens to

cause death or hurt to such person, or by his

conduct gives rise to a reasonable

appr ehensi on that such person nay be put to

death or hurt, or causes hurt or death to such

person in order to conpel the Governnent or

159[any foreign State or international inter-

gover nent al organi sati on or any other

person] to do or abstain fromdoing any act or

to pay a ransom shall be punishable with

death, or inmprisonment for life, and shall also

be liable to fine.

57. Bef ore the above section is attracted and a
person is convicted, the prosecution nust prove the
foll owi ng ingredients;

(1) The accused must have ki dnapped, abducted
or detained any person
(2) He must have kept such person under custody

or detention; and
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(3) Ki dnappi ng, abduction or detention nust have
been for ransom
[see also Malleshi v. State of Karnataka, (2004) 8 SCC 95]

58. The term’'ransonmi has not been defined in the
Code.
59. As a noun, 'ransom neans "a sum of noney

denmanded or paid for the release of a captive". As a verb
"ransonmi nmeans "to obtain the rel ease of (soneone) by
payi ng a ransont, "detain (someone) and demand a

ransom for his release". "To hold soneone to ransont
means "to hol d sonmeone captive and demand paynent
for his release". (Concise Oxford English Dictionary,
2002; p.1186).

60. Ki dnapping for ransomis an offence of

unl awful |y sei zing a person and then confining the

person usually in a secrete place, while attenpting to
extort ransom This grave crinme is sonetinmes nmade a
capital offence. Inaddition to the abductor a person who
acts as a go between to collect the ransomis generally
consi dered guilty of the crine.

61. Accordi ng to Advanced Law Lexicon, (3rd Edn.
p.3932); "Ransomis a sum of noney paid for redeem ng

a captive or prisoner of war, or a prize. It is also used to
signify a sum of noney paid for the pardoning of sone
great offence and or setting the offender who was

i mprisoned".

62. Stated sinply, 'ransom is a sum of noney to
be denmanded to be paid for releasing a captive, prisoner
or detenu.

63. In the present case, there is no evidence at al
\026 direct or indirect \026 to connect Suman Sood with
ki dnappi ng of Rajendra M rdha for ransom Adnmittedly,
she was not a nenber of the party in the Maruti car in
whi ch Raj endra M rdha was kidnapped. 1t is not even an
al l egation of the prosecution that Suman Sood had at

any occasi on nade denand for release of Bhullar or she
was present when such tel ephone calls were nade to
fam |y menbers of Rajendra Mrdha (Udai Rani M rdha,
wi fe of Rajendra Mrdha or Shri Ram N was M rdha,
father of Rajendra Mrdha). There is nothing to show that
Suman Sood was a nenber of Khalistan Liberation Force
(KLF). There is also no evidence to show that Suman

Sood was even knowi ng Bhullar or was interested in his
rel ease. PW9 Rajendra Mrdha admittedly remained in
House No. B-117, Model Town where Suman Sood was

present for about eight-nine days from February 17,

1995 to February 25, 1995. Rajendra Mrdha nowhere
stated in his deposition that during the entire peri od,
Sunman Sood had told himthat he was ki dnapped and

kept there so that one of the nmenbers of Khalistan

Li beration Force (KLF) should be rel eased. W have
uphel d her conviction for offences punishabl e under

Secti ons 365/120B, 343/120B and 346/ 120B, |PC

keeping in view the fact that Rejendra Mrdha was

ki dnapped by Daya Si ngh and was kept at a secret place
(House No. B-117) and Suman Sood was staying in the

house and was aware that Rajendra Mrdha was

ki dnapped by her husband and was kept at secret place.

But there is no iota of evidence to connect Suman Sood
with ransom and the all eged demand of accused Daya

Singh for release of Bhullar

ACQUI TTAL BY TRI AL COURT
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64. According to the trial Court, the prosecution
had failed to prove charge agai nst Suman Sood for an
of f ence puni shabl e under Section 364A or 364A read
with 120B, |1 PC ' beyond reasonabl e doubt’ inasnuch as
no reliable evidence had been placed on record from
which it could be said to have been established that
Sunan Sood was al so a part of 'pressurize tactics’ or had
terrorized to victimor his fanmly nmenbers to get
Devendra Pal Singh Bhullar released in |ieu of Rajendra
M rdha. The trial Court, therefore, held that she was
entitled to benefit of doubt.
65. In the facts and circunstances in their totality,
by recording such finding, the trial Court has neither
commtted an error of fact nor an error of |aw.
66. As noted in earlier part of the judgment,
Suman Sood is the wife of accused Daya Singh. It was,
therefore, natural that she was staying with her husband
in House No.B-117, NModel Town and nerely on that
ground, it cannot be held that she was in ’'continued
associ ation’ _and involved as a co-conspirator in crimna
conspiracy with Daya Singh in- kidnappi ng of Rajendra
M rdha and in keeping the victimin House No.B-117.
The Courts bel ow, however, held her guilty for offences
puni shabl e under Sections 365/120B, 343/120B and
346/ 120B, |1 PC and we 'have uphel d the said conviction
as according to us, both the Courts were right in draw ng
an inference that she nust be presuned to be aware of
ki dnappi ng of Rajendra M rdha and in detaining him
She was all throughout present in the said house and
was very well aware that the victimhad been ki dnapped
and was kept at a secret place. Because of these
ci rcunst ances, we have negatived the argunment of the
| ear ned counsel for Suman Sood and held that the ratio
l[aid down in State (NCT) of Delhiv v. Navjot Sandhu @
Af san Guru, (2005) 11 SCC 600 : JT 2005 (7) SC 1 would
not apply wherein wife of the accused was acquitted by
this Court.
67. That, however, does not nean that Suman
Sood was al so a part of conspiracy in kidnapping for
ransom No witness has directly or even indirectly
deposed about ransom by Suman Sood. The | earned
advocate appearing for the respondent-State al so coul d
not point out anything fromwhich it can be said that she
had committed an of fence puni shabl e under Section
364A read with Section 120B, |PC
68. It was, therefore, submitted by the |earned
counsel appearing for Suman Sood that the trial Court
was wholly justified in acquitting her for an offence for
ki dnappi ng for ransom and no ot her view was possi bl e.
But even if it is assuned for the sake of argunent that
the other view was possible, it is settled law that in case
two views are possible and the trial Court has acquitted
the accused, the H gh Court would not interfere with
such order of acquittal.
69. In this connection, reliance was placed on a
recent decision of this Court in Chandrappa & Ors. v.
State of Karnataka, JT 2007 (3) SC 316 : (2007) 3 Scale
90. Considering the relevant provisions of the Code of
Crimnal Procedure, 1898 and of 1973 and referring to
| eadi ng decisions of the Privy Council as well as of this
Court, one of us (C K Thakker, J.) stated;

"From t he above decisions, in our
consi dered view, the foll owi ng genera
princi pl es regardi ng powers of appellate Court
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whil e dealing with an appeal agai nst an order

of acquittal energe;

(1) An appel |l ate Court has full power to
revi ew, reappreciate and reconsider the

evi dence upon whi ch the order of

acquittal is founded;

(2) The Code of Crimnal Procedure, 1973
puts no limtation, restriction or

condi tion on exercise of such power and

an appellate Court on the evidence

before it may reach its own concl usion

both on questions of fact and of |aw

(3) Vari ous expressions, such as,
"substantial and conpelling reasons’,

"good and sufficient grounds’, ’'very

strong circunstances’, 'distorted
conclusions’, 'glaring m'stakes', etc. are

not intended to curtail extensive powers
of an appellate Court in an appea

agai nst . acquittal. Such phraseol ogies
are nmore in the nature of *flourishes of

| anguage’ to enphasi ze the reluctance

of an appellate Court to interfere with
acquittal than to curtail the power of
the Court to review the evidence and to
come to its own conclusion.

(4) An appel | ate Court, however, nust bear
in mnd that in case of acquittal, there
is double presunption.in favour of the
accused. Firstly, the presunption of

i nnocence avail abl e to himunder the
fundanental principle of crinnal
jurisprudence that every person shal

be presuned to be innocent unless he

is proved guilty by a competent court of
law. Secondly, the accused having
secured his acquittal, the presunption

of his innocence is further reinforced,
reaf firmed and strengthened by the tria
court.

(5) If two reasonabl e conclusions are
possi bl e on the basis of the evidence on
record, the appellate court should not

di sturb the finding of acquittal recorded
by the trial court".

70. On the facts and in the circunstances in its
entirety and considering the evidence as a whole, it

cannot be said that by acquitting Suman Sood for

of f ences puni shabl e under Section 364A read with 120B,

IPC, the trial Court had acted illegally or unlawfully. The
H gh Court, therefore, ought not to have set aside the
finding of acquittal of accused Suman Sood for an offence
under Section 364A read with 120B, IPC. To that extent,
therefore, the order of conviction and sentence recorded

by the High Court deserves to be set aside.

FI NAL ORDER

71. For the aforesaid reasons, the appeal filed by
Daya Si ngh deserves to be dism ssed and i s, accordingly,

di sm ssed and the order of conviction and sentence

recorded against himby the trial Court and confirned by

the High Court is upheld.
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72. So far as accused Suman Sood is concerned,
an order of conviction and sentence recorded by the tria
Court and upheld by the High Court for offences

puni shabl e under Sections 365/120B, 343/120B and

346/ 120B, IPCis confirmed and uphel d. Her conviction

and order of sentence for offence punishable under

Section 364A read with 120B, | PC passed by the Hi gh
Court, however, is set aside and her acquittal for the said
of fence recorded by the trial Court is restored.

73. Appeal s are accordi ngly di sposed of.




