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Three appel l'ants filed the present appeal questioning
correctness of the/judgnment rendered by a Division Bench of the
Pat na H gh Court uphol ding their conviction for offence
puni shabl e under Section 302 read with Section 32 of the Indian
Penal Code, 1860 (in'short the 'IPC) and the sentence of
i mprisonnent for |ife as inposed by Learned Sessi ons Judge, Gaya,
Bi har in Sessions Trial No. 145 of 1983. It was pointed out that
during pendency of the appeal before this Court appellant No.2
has died and therefore appeal stands abated so far as he is
concer ned.

The prosecution version as unfolded during trial is as
follows :

Kal amuddi n and Al auddin M an of village Nasirpur infornmed
| sht eaq Ahnmed (PW10) and ot her nenbers of the prosecution party
at their house in village Chatarghat in the early norning hours
on 6.3.1981 that Saista Khatoon (hereinafter referred to as the
"deceased’ ) has expired. He was told that sonme guests had cone to
the deceased’ s house; after serving neal to them she went to bed.
In the mdnight her cries were heard and subsequently it was
| earnt that she had died

On getting the above information, |shteaqg Ahned (PW 10)
(informant of the case) along with his father Anwarrul Haque (PW
4), nother Nafisa Khatoon (PW®8), brother Rashid Hussain (PW3),
sister (not exam ned) and aunt Hasmat Khat oom (PW 7) proceeded to
the house of the appellants in village Nasirpur reaching there at
about 7 a.m They saw the dead body of Saista Khatoon Iying on a
cot on the southern verandah of the house. The body was covered
by cloth. By that tine several persons of the two villages,
nanel y, Chatarghat and Nasirpur had gathered there. They were
tal king in whispered tone that Sai sta Khatoon had been kill ed.
Wth a view to have the last glinpse of the deceased the cloth
from her face was renoved. Mrks of scratches and bluish stain
on the neck and bl acken stain on the right parental region were
vi sible. The prosecution party after seeing the said marks becane
suspi ci ous that the deceased had been killed by her husband and
her step-sons i.e. present appellants.

In the fardeyan which |Ishteag Ahned (PW 10) | odged in the
evening at 6 p.m in the courtyard of appellants’ house, he
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further nentioned that deceased had been nmarried to appell ant
no.1l Usman M an on 8th March, 1980. Appellants Abrar Ahned and
| ftekhar Ahned, who were her step-sons were not happy with the
marriage. After two nonths of the marriage deceased started
sending information that the appellants used to vex and torture
her. Once or twi ce they had even given threat to kill her. Ten
days prior to the occurrence Rashid Hussain (PW3), the younger
brot her of the informant had met her when she asked himto take
her | est she might be killed by the appellants. The informant
further nentioned that the appellants were absconding fromtheir
house. They were pressing hard to bury the dead body but on
seeing the police party they fled away.

On the basis of the above said fardbeyan Chandauti P.S.
Case No.34/81 was registered on 6.3.1981. The investigation was
undertaken and on conpl etion thereof charge sheet was submtted
agai nst the appellants. ~The accused persons pleaded i nnocence
and faced trial

The accused persons as is evident fromthe trend of cross

exam nati on and suggestions put to the prosecution w tnesses and
evi dence of DW 1, Shuail Ahmed took stand to the effect that the
deceased was ill for 3 to 4 days prior to the date of occurrence
and had grown very weak. She has cone to fetch water fromthe
well in the fateful night and received injuries when she fel
down, becane unconsci ous and subsequently died. In order to
further its accusations prosecution exam ned 11 w tnesses.

| sht eaq Ahrmed (PW10) was the informant and the brother of the
deceased. Rashid Hussain (PW3) was her brother and PW. 4 and
8, Anwarrul Haque and Nafisa Khatoon were her father and not her
respectively. Post Mortem was conducted by Dr. Kapildeo Prasad
(PW9).

It is to be noted that during the exan nation of the
accused persons under Section 313 of the Code of Crim nal
Procedure, 1973 (in short the 'Code’ )they denied the presence of
the dead body in the verandah of the house.

The trial court found the accused persons guilty by relying

on the circunstances which were highlighted. It is to be noted
that the case rested on substantial evidence and there was no eye
witness. Trial court came to hold that the circunstances were
sufficient to bring hone the accusations, disbelieving the

evi dence of DW 1.

In appeal the Hi gh Court exam ned the evidence onrecord in
detail and came to hold by the inmpugned order that there was no
infirmty in the judgment of the trial Court.

In support of the appeal, M. U U Lalit |earned senior
counsel, submitted that the case rests on circunstantia
evidence. Even if the circunstances are accepted in toto, they
do not forma conplete chain of circunstances and, therefore,
coul d not have been relied upon for holding the accused-
appel lants guilty. 1In any event, according to him the nmaterials
relied upon by the prosecution, do not bring honme the accusation
so far as appellant No.1-Usnan M an is concerned.

Lear ned counsel appearing for the State on the other hand
supported the judgnent of the courts bel ow and submtted that
wel | reasoned and wel | discussed judgnents of the courts bel ow
have clearly established guilt of the accused persons and no
interference is called for.

The circunstances which were pressed into service by the
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prosecution are as follows:

(1) Sai sta Khatoon was the second wife of Appellant No. 1 Usman
Man @ Ghaso M an and step-nother of appellant No. 2 |ftekhar
M an Ahnmed and appell ant No. 3 Abrar Ahned. This is, in fact,

adm tted.

(2) Sai sta Khat oon di ed at her husband’ s house. This also is
admi tted.

(3) The dead body was found kept on a cot at a verandah of
appel I ant’ s house.

(4) The dead body was covered with cloth when the prosecution
wi t nesses reached the place.

(5) The body bore marks of injuries.

(6) The appel l ants wanted to hurriedly bury the dead body.

(7) Sai sta Khatoon was ill-treated by the appellants,

particul arly appellant nos. 2 & 3.

(8) She was carryi ng pregnancy of two months at the time of her
deat h.

(9) The possible birth of amale child was likely to affect the
extent of inheritance of appellant nos. 2 and 3.

(10) The appel | ants particul arly, appellant nos. 2 and 3 had a
very strong notive to kill the deceased

(112) When the police reached the place, the appellants were

found to be absconding.

Qut of these circunstances sone were of ‘general nature.

G rcunstances (5) (6) and (11) are inportant. Circunstances 7,9
and 10 are additional factors in relation to appellant nos. 2 and
3.

Bef ore anal ysi ng factual aspects it may be stated that for
acrime to be proved it is not necessary that the crinme nust be
seen to have been committed and nust, in all circunstances be
proved by direct ocul ar evidence by examning before the Court
those persons who had seen its comm ssion. The offence can be
proved by circunstantial evidence also. The principal fact or
factum probandum may be proved indirectly by neans of certain
i nferences drawn from factum probans, that is, the evidentiary
facts. To put it differently, circunstantial evidence 'is not
direct to the point in issue but consists of evidence of various
ot her facts which are so closely associated with the fact in
i ssue which taken together they forma chain of circunstances
fromwhich the existence of the principal fact can belegally
inferred or presuned.

It has been consistently laid down by this Court that where

a case rests squarely on circunstantial evidence, the inference
of guilt can be justified only when all the incrimnating fact's
and circunstances are found to be inconpatible with the innocence
of the accused or the guilt of any other person. (See Hukam Si ngh
v. State of Rajasthan (AR 1977 SC 1063), Eradu v. State of
Hyderabad (AIR 1956 SC 316), Earabhadrappa v. State of Karnataka
(AIR 1983 SC 446), State of U. P. v. Sukhbasi (AR 1985 SC 1224),
Bal wi nder Singh v. State of Punjab (AR 1987 SC 350) and Ashok
Kumar Chatterjee v. State of MP. (AIR 1989 SC 1890). The
circunst ances fromwhich an inference as to the guilt of the
accused is drawn have to be proved beyond reasonabl e doubt and
have to be shown to be closely connected with the principal fact
sought to be inferred fromthose circunstances. |In Bhagat Ramyv
State of Punjab (AR 1954 SC 621) it was |laid down that where the
case depends upon the conclusion drawn from circunstances the
cumul ative effect of the circunmstances nust be such as to
negative the innocence of the accused and bring home the offences
beyond any reasonabl e doubt.

We may al so make a reference to a decision of this Court in

C. Chenga Reddy v. State of A P. (1996 (10) SCC 193), wherein it
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has been observed thus:

"21. In a case based on circunstantia

evi dence, the settled law is that the

ci rcunst ances from whi ch the concl usi on of
guilt is drawn should be fully proved and such
ci rcunst ances nmust be conclusive in nature.

Mor eover, all the circunstances shoul d be
conplete and there should be no gap left in
the chain of evidence. Further, the proved

ci rcunst ances nust be consistent only with the
hypot hesi s of the guilt of the accused and
totally inconsistent with his innocence.™

In Padal a Veera Reddy v. State of A P. (AIR 1990 SC 79) it
was | aid down that whena case rests upon circunstantia
evi dence, such evidence mnmust satisfy the follow ng tests:
1) the circunstances from which an inference

of guilt is sought to be drawn, nust be

cogently and firm y established;

(2) those circunstances should be of a

definite tendency unerringly pointing towards

guilt of the accused;

(3) the circumnstances, taken cumul atively,

should forma chain so conplete that there is

no escape fromthe /conclusion that within al

human probability the crinme was committed by

the accused and none el se; and

(4) the circunstantial evidence in order to

sustain conviction nust be conpl ete and

i ncapabl e of expl anation of any ot her

hypot hesi s than that of guilt of the accused

and such evidence should not only be

consistent with the guilt of the accused but

shoul d be inconsistent with his innocence."

In State of U.P. v. Ashok Kumar Srivastava (1992 Crl. LJ

1104) it was pointed out that great care nmust be taken in

eval uating circunstantial evidence and if the evidence relied on
i s reasonably capable of two inferences, the onein favour of the
accused must be accepted. It was al so pointed out that the

ci rcunst ances relied upon must be found to have been fully
establ i shed and the cunul ative effect of all the facts so

est abl i shed nust be consistent only with the hypothesis of guilt.
Sir Alfred WIls in his admrable book ‘WIIs’

Crcunstantial Evidence’ (Chapter VI) |ays down the follow ng

rul es specially to be observed in the case of circunstantia
evidence: (1) the facts alleged as the basis of any |ega

i nference nust be clearly proved and beyond reasonabl e doubt
connected with the factum probandum (2) the burden of proof is
al ways on the party who asserts the existence of any fact, which
infers legal accountability; (3) in all cases, whether of direct
or circunstantial evidence the best evidence nust be adduced

whi ch the nature of the case admts; (4) in order to justify the
inference of guilt, the incul patory facts nust be inconpatible
with the innocence of the accused and i ncapabl e of explanation
upon any ot her reasonabl e hypothesis than that of his guilt; and
(5) if there be any reasonabl e doubt of the guilt of the accused,
he is entitled as of right to be acquitted.

There is no doubt that conviction can be based solely on
circunstantial evidence but it should be tested by the touchstone
of lawrelating to circunstantial evidence laid down by this
Court as far back as in 1952.

I n Hanumant CGovi nd Nargundkar v. State of MP. (AR 1952 SC

343) it was observed thus:

"It is well to renenber that in cases where
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the evidence is of a circunstantial nature,
the circunstances from which the conclusion of
guilt is to be drawn should be in the first

i nstance be fully established, and all the
facts so established should be consistent only
with the hypothesis of the guilt of the
accused. Again, the circunstances should be of
a concl usive nature and tendency and they
shoul d be such as to exclude every hypothesis
but the one proposed to be proved. |In other
words, there nust be a chain of evidence so
far conplete as not to | eave any reasonabl e
ground for a conclusion consistent with the

i nnocence of the accused and it nust be such
as to show that within all human probability
the act nust have been done by the accused."

A reference may be made to a | ater decision in Sharad

Bi rdhi chand Sarda v. State of Mharashtra (AIR 1984 SC 1622).
Therein, while dealing with circunstantial evidence, it has been
hel d t hat the onus was on the prosecution to prove that the chain
is conplete and the infirmty of lacuna in the prosecution cannot
be cured by a fal se defence or plea. The conditions precedent in
the words of this Court, before conviction could be based on
circunstantial evidence, nust be fully established. They are

(1) the circunstances fromwhich the

conclusion of guilt is to be drawn should be

fully established. The circunstances concerned

must or should and not nay be established;

(2) the facts so established shoul d be

consistent only with the hypothesis of the

guilt of the accused, that is to say, they

shoul d not be expl ai nabl e on any ot her

hypot hesi s except that the accusedis guilty;

(3) the circunstances shoul d be of a

concl usi ve nature and tendency;

(4) they shoul d exclude every paossible

hypot hesi s except the one to be proved; and

(5) there nust be a chain of evidence so

conplete as not to | eave any reasonable ground

for the conclusion consistent with the

i nnocence of the accused and must show that in

all human probability the act nust have been

done by the accused.

It is to be noted that the trial court has elaborately
dealt with the nedical evidence and has found that the doctor’'s
opi ni on was not honest being inconsistent with the objective
finding as contained in the post nortemreport. One inportant
feature, which has been rightly taken note of by the courts
below, is that though initially the accused persons were present,
when grievance was nmade before the police that the case was one
of murder and not accidental death, the accused person has
absconded. Another feature, which has been rightly taken note of
by the courts below, is that there was an attenpt to bury the
dead body hurriedly. The appellants were the inmates of the house
of the deceased. Evidence of the defence witness DW1, who was
exam ned to substantiate the plea that the deceased has fallen
down near the well has been discarded, and in our view rightly.
Though falsity of the defence plea is not enough to bring the
honme accusations, it provides additional link to substantiate
prosecution’s accusations. In State of Karnataka v. Lakshnanai ah
(1992 Supp (2) SCC 420), conduct of accused’ s abscondence from
the date of occurrence till his arrest was considered to be a
vital circunstance.
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Circunst ances highlighted by the trial court, as noted

above, are sufficient to bring hone the accusati on as has been
rightly held by the trial court and the H gh Court against the
appel | ant s.

Above being the position, we do not find any infirmty in
the conclusions arrived at, by the trial court and confirned by
the Hi gh Court, to warrant any interference.

The appeal fails and is dism ssed accordingly.




